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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM BBC SCOTLAND 
 
BBC Scotland extends a very warm welcome to this Bill.  
 
We would like to pay tribute both to the Scottish Law Commission for the work done 
in proposing a Scots law of defamation fit for the third millennium and to the Scottish 
Parliament for giving the matter its time. Defamation can seem like a small and esoteric 
area of our law, but the antiquity of much of the existing jurisprudence, the growth of 
citizen journalism in its broadest sense and the vital importance of freedom of 
expression to a functioning democracy combine to make reform an urgent matter.  
 
Following the template suggested in the Call for Views: 
 
1. We consider that the Bill could usefully give greater weight to freedom of 
expression, but nonetheless consider that it represents a reasonable attempt to 
balance the two. 
 
2. Yes, we consider that the Bill greatly clarifies the law and improves its 
accessibility, especially in its handling of common law verbal injuries at clauses 21-3 
and 27 and its consolidation of the law of qualified privilege.  
 
3. We support the proposed definition of defamation and the principle of its 
statutory definition. In practice, in recent years, the Sim v Stretch test has won the day, 
but some of the earliest case law can be a little confusing and it would be helpful to 
draw a line under that. 
 
4. We support the inclusion of the “serious harm” test. Although the Scottish case 
law has not featured some of the frivolous claims seen in neighbouring jurisdictions, 
the crucial importance of freedom of expression justifies a sensible threshold for 
actionability. We also support the following of the meaning applied by the UK Supreme 
Court, having had the benefit of the English experiment. 
 
5. We support the codification of the Derbyshire Council principle, although we 
have concerns at the undermining of the principle via Clause 2(5). The Explanatory 
Notes state that “This option [of personal action relating to the individual’s 
professional/occupational position] will be available insofar as the matter concerned 
relates to the position of the individual, rather than the public functions” is not 
reassuring. Many institutions in Scotland wield a great deal of public influence, but 
have a small and identifiable cadre of senior leaders who may well argue that criticism 
of the stewardship of the institution impugns their individual competence, integrity or 
professionalism. 
 
6. We strongly support the introduction of a single publication rule. As Scots law 
presently stands, the fundamental policy of avoiding belated claims which may 
compromise justice and where it is the party who has not delayed (the defender) who 
is likely to bear not only the burden of delay but the onus of proof, is not being 
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achieved. BBC Scotland has experience of receiving million pound claims years after 
broadcast of an investigative journalism documentary.  
 
7. As above, we strongly support the proposed reduction of the limitation period. 
 
8. We support the approach of clauses 28, 29 and 31, but have reservations about 
Clause 30. 
 
9. We would welcome clarification on the applicability of all the defamation 
defences to malicious publication, although we accept that the clauses as drafted 
incorporate the truth, honest opinion and publication on a matter of public interest 
defences. The Bill does not abolish other common law defamation defences which 
may have some borderline applicability to malicious falsehood. 
 
10. We agree with the Bill’s essential approach to privilege and support its 
imposition of order onto the existing patchwork of provisions. 
 
11. We support this proposal. Jury trials have resulted in some erratic decisions on 
damages in an area which is innately difficult to quantify and in any case fit oddly with 
a responsible journalism defence. 
 
12. This approach seems to us to be sensible and prescient, given the rapid 
evolution of online activity and modes of communication. 
 
13. PEN Scotland has some interesting ideas which are worthy of exploration. 
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