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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM PEN INTERNATIONAL 

 
I am writing on behalf of PEN International, the world’s largest association of writers, 
to welcome the Defamation and Malicious Publications (Scotland) Bill as an important 
step towards reforming Scotland’s outdated defamation law. PEN International 
encourages the Scottish Parliament Justice Committee to scrutinize every aspect of 
the bill and expand on proposed recommendations with a view to protecting free 
expression.  
 
PEN International has long campaigned to ensure that adequate safeguards to protect 
the right to reputation are provided through civil law, while also ensuring that such 
safeguards do not permit the imposition of fines or damage awards so excessive as 
to imperil media freedom, including media diversity and plurality.1 In this regard, PEN 
International supports the inclusion of new defences and thresholds as outlined in the 
draft bill, as well as the movement towards establishing a single publication rule.  
 
PEN International believes the draft bill could be expanded upon to better protect free 
expression. This includes restricting private companies from bringing defamation 
actions, either through a ban on all non-natural persons, a model based on the 
Australian law that restricts corporation with more than 10 employees from bringing 
actions, or restrictions for private companies delivering public services to ensure 
compatibility with the Derbyshire Principle, and section 2 of the introduced bill. In 
addition, the draft bill should seek to prevent abuse prior to the start of formal court 
proceedings. The sending and receiving of disproportionate and threatening legal 
letters requesting edits, apologies, take down requests and demands for financial 
penalties can indeed have a chilling effect on free expression. Addressing this, can be 
accomplished through the inclusion of a legal mechanism based on the Intellectual 
Property (Unjustified Threats) Act 2017, that would enable defenders to bring counter 
actions against unjustified threats of action, both during court proceedings and upon 
the receipt of a legal letter. This would encourage meaningful and proportionate 
relationships between parties to an action, while also ensuring defenders can protect 
against threats of legal action, brought only to avoid scrutiny or stifle debate.  
 
The Defamation and Malicious Publications (Scotland) Bill provides the Scottish 
authorities with an opportunity to raise global standards. PEN International calls on the 
Scottish Parliament Justice Committee to support the following recommendations: 
 
 

                                            
1  See for instance PEN International’s resolution on criminal defamation and insult laws, 
2015, available at: https://pen-international.org/app/uploads/Resolution-on-Criminal-Defamation-

88155.pdf and PEN International, Stifling dissent, impeding accountability criminal defamation laws in Africa, 
2017, available at: https://pen-international.org/app/uploads/Stifling-Dissent-Impeding-Accountability-
Criminal-Defamation-Laws-in-Africa.pdf   
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• The inclusion of a serious harm threshold that prevents vexatious or vanity 

cases from being brought and requires the pursuer to provide evidence as to 

serious harm or serious financial loss;  

• Replacing the Reynolds test with a statutory public interest defence that 

protects everyone who expresses themselves in the public interest, including 

journalists, academics, scientists, activists, bloggers and social media users;  

• Preventing private companies from bringing defamation actions as they are 

unable to experience psychological harm and can use their resources to stifle 

legitimate criticism of their services, products and business practices. This can 

be accomplished by restricting companies that trade for profit from bringing 

actions in the same manner as public bodies are; prohibiting companies who 

employ more than ten people; or preventing private companies from bringing 

legal actions to suppress criticism of how they deliver public functions to 

maintain the integrity of s.2 of the introduced bill;  

• Ensuring public and private bodies cannot contribute financial or organisational 

resources to personal defamation actions. This would prevent private actions 

being used as proxies for institutions trying to stifle criticism;  

• Establishing a legal mechanism that prevents the sending of unjustified threats 

of legal action, outlines a process that enables the bringing of counter actions 

by defenders, and encourages a proportionate and constructive relationship 

between parties, both before and during court proceedings;  

• Protecting people who express themselves online by improving s.3(3) of the 

introduced bill to offer clarity and reflects the different ways people 

communicate and publish information on online platforms;  

• Replacing the multiple publication rule with the single publication rule so liability 

for a statement cannot continue solely from the viewing of a URL or the sharing 

of a hyperlink or message;  

• Reducing the limitation period from three years to one, which is more than 

adequate for pursuers to bring actions to protect their reputation.  

 

We look forward to seeing the bill progress through Parliament and remain at your 
disposal should have any questions. 
 
 
 
PEN International 
9 March 2020 


