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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM THE SOCIETY OF AUTHORS 
 
Background 
 
The Society of Authors (SoA) exists to protect the rights and further the interests of 
authors across the United Kingdom. Founded in 1884, the SoA counts over 11,000 
members who are professional authors working across all areas of the profession - 
including novelists, broadcasters and textbook writers to ghost writers, illustrators and 
translators. 
 
The SoA welcomes the Scottish Government's commitment to reforming the law of 
defamation in Scotland and we are pleased that the Justice Committee has issued a 
call for evidence in connection with the draft Defamation and Malicious Publications 
(Scotland) Bill ('the Bill'). 
 
Our View 
 
The Bill represents a substantial improvement in the law as it stands in Scotland and 
we particularly support the following elements: 
 
1. The introduction of a serious harm test in Section 1 of the Bill consistent with 

Section 1 of the Defamation Act 2013 ('the Act') as it applies in England and Wales 
to prevent vexatious litigation being brought before the Courts in Scotland. Our 
view is that prospective pursuers should also be required to demonstrate serious 
financial loss arising from a statement in order to substantiate a claim in Scots law. 
 

2. The abolition of the common law defence from Reynolds v Times Newspapers Ltd 
[2007] at Section 8 of the Bill and its replacement with an express public interest 
defence at Section 6 of the Bill commensurate with the provisions in Section 4 of 
the Act. Authors publishing works containing statements in the public interest 
should also be properly protected in Scotland by way of a statutory public interest 
defence. 

 
3. The introduction of a one-year limitation period in Section 32 of the Bill 

effectively replacing the historic and unwieldy 'multiple publication' rule. 
There should be consistency between Scots law and the protection 
afforded by Section 8 of the Act removing liability for authors sharing 
information online by way of hyperlinks, Uniform Resource Locators 
(colloquially, 'URLs') and other means. 

4. The introduction of a statutory defence of truth in Section 5 of the Bill 
consistent with Section 2 of the Act is welcome; the defence of truth should 
not fail because one meaning alleged by the pursuer is not shown to be 
substantially true, if that meaning would not cause serious harm to the 
pursuer's reputation in light of what the defendant has otherwise shown to 
be substantially true. There should be consistency between sub-Section 
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2(3) of the Act and Section 5(2) of the Bill. The 'honest opinion' defence 
introduced in Section 7 of the Bill mirroring Section 3 of the Act is also 
welcome. 

5. We support the presumption in favour of non-jury trials at Section 20 of the 
Bill following Section 11 of the Act. The right to a jury trial being retained 
should nonetheless be retained in certain circumstances and we welcome 
explanatory note 111 accompanying the Bill clarifying the power of Courts 
in Scotland to order the form of factual inquiry which they consider to be 
most appropriate given the circumstances of the case and, as an alternative 
to jury trial, a proof or a proof before answer. 

The Bill could be further improved in the following areas and we would 
welcome the Justice Committee's further observations on the aspects: 

6. While the protections afforded by Section 3 of the Bill for those who 
express themselves online are generally welcome, sub-Section 3(3) could 
be more exhaustively drafted to better reflect the various ways in which 
authors and editors publish their works online. 

7. The cost associated with pre-action correspondence remains a concern 
in jurisdictions across the United Kingdom. The contents of lawyers' 
letters can have a chilling effect on freedom of expression and wealthier 
prospective litigants have disproportionate power to coerce or dissuade 
prospective defendants from publishing works by retaining lawyers to 
issue threatening letters. The Bill should expressly address this 
fundamental inequality by, for example, introducing protections for 
authors seeking to recover the entirety of their costs arising from such 
correspondence and/or counterclaim for damages where deliberately 
dissuasive claims are brought against them. The Bill should seek to meet 
the Scottish Government's aspirations to modernise the law in Scotland 
and make Scotland a leader in the information age by encouraging fair 
and open debate. 

8. A related matter of equality relates to the disproportionate power of private 
companies to bring actions in Scotland. While such companies have 
reputations to protect, they cannot experience psychological harm in the 
same way as an author making a statement or series of statements in a 
published work. Our view is that a fairer balance needs to be struck in the 
Bill between the needs of such companies and those of private individuals. 
This could be achieved by preventing private companies from bringing 
actions altogether commensurate with the restriction on public bodies in 
Section 2 of the Bill or restricting the right to bring actions to smaller 
companies, following the Australian model, which may be more 
financially vulnerable to defamatory statements than their larger 
competitors. There must also be proper consideration of the treatment of 
private companies delivering public services to ensure consistency 
between them and public authorities subject to the restriction in Section 2 
of the Bill. Early resolution of defamation proceedings is invariably 
beneficial to all parties and that many forms of Alternative Dispute 
Resolution are preferable for both parties than costly Court proceedings. 
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9. The pursuit of 'libel tourism' within the United Kingdom remains a 
concern for the SoA and we would welcome any steps taken by the 
Scottish Government within the Bill and in practice to reduce possibilities 
for engaging in this exploitative practice. However, two areas where the 
law could be enhanced in Scotland is the introduction of a prohibition on 
publishers' indemnity clauses for: 

a. legal costs; unlike journalists, authors have traditionally been 
expected to indemnify their publishers against the risks of libel. 
Publishers tend to be inflexible about such clauses claiming that 
they are bound by their insurers to include certain wording in 
contracts. In practice, such clauses often cover any claims that a 
book is libellous as oppose to proven cases of defamation. Authors 
are often extremely concerned that their publishers will look to them 
to pay all costs arising from a libel action, however spurious. Such 
clauses often give authors the impression that they will not be 
supported where a publisher receives a libel threat. Indeed, some 
publishers will have an incentive to settle with a prospective 
pursuer, irrespective of the merits of the case, knowing that their 
costs can be recovered from the author in question; and 

b. pulping; whereas a newspaper only lasts a day before it is obsolete 
and webpages can be easily taken down, books endure and are 
difficult to amend. In 2009, Andrew Marr's A History of Modern 
Britain which accompanied a BBC television series and had been 
published in both hardback and paperback editions had to be 
withdrawn and reissued allegedly following a complaint by a "very 
well known" figure who objected to one "silly little phrase" in the 
book. Authors are liable for these under the terms of most 
publishing contracts and this may lead to self-censoring and 
reluctance to publish contentious though non-defamatory 
statements. 

10. Libel reading remains a related concern for authors and presents a further 
opportunity for the law to be enhanced in Scotland to better protect 
authors. Publishers, wary of libel claims and expensive lawsuits, often 
insist on the right to alter an author's text to remove any material which 
they consider (or are advised by their lawyers) might be actionable. The 
Bill could be improved upon in this regard to better protect authors' 
freedom of expression and publishers' right to produce robust, if 
sometimes contentious, material. 
 
Society of Authors 
10 March 2020 


