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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM ELSPETH REID, UNIVERSITY OF EDINBURGH AND JOHN 
BLACKIE, UNIVERSITY OF STRATHCLYDE 
 
COMMENT 1 
SECTION 1(2)(b): THE SERIOUS HARM THRESHOLD 
 
The most important substantive change introduced by this legislation is the serious 
harm test contained in section 1(2)(b), which follows almost verbatim the wording of 
the Defamation Act 2013, section 1(1), applicable in England and Wales: the right to 
bring defamation proceedings “accrues…only if the publication of the statement 
has caused (or is likely to cause) serious harm to the reputation” of the pursuer.  
 

There was uncertainty as to the precise significance of this wording when it was first 
introduced in England and Wales, but this has now been clarified by the decision of 
the Supreme Court in Lachaux v Independent Print Ltd,1 holding that section 1(1) 
raised the threshold of seriousness beyond that previously accepted in the common 
law. Under the pre-existing common law, whether or not a statement was defamatory 
could be judged by its inherent tendency to harm; the serious harm test, on the other 
hand, now requires the statement to be judged “by reference to the actual facts about 
its impact and not just to the meaning of the words”.2 This test is therefore more 
exacting and raises the threshold of seriousness above that previously entailed in the 
common law.3  Notwithstanding the practical advantages in aligning the Scots law with 
the English in this area, we should consider carefully whether the imposition of this 
new, more exacting, test is necessary in the Scottish context. 
 

The serious harm test introduced in the 2013 Act was a new departure for English law. 
In the wake of the Human Rights Act 1998, the initial English response to concerns 
about adequacy of support  for Article 10 ECHR (right to freedom of expression) was 
the enhanced form of privilege for debate on matters of publish interest – the so-called 
“Reynolds defence”, that took shape in Reynolds v Times Newspapers.4 
Developments in other jurisdictions such as the United States, New Zealand and 
Australia, as cited in Reynolds, similarly related to ways of reconfiguring a public 
interest defence to allow the optimum balance between protection for reputation and 
journalistic freedom. The thrust of the serious harm test is different, however, in that it 
is not focussed only upon debate on matters of public interest but applies across the 
board, including to matters that belong to the domestic or private sphere. There may 
have been particular reasons why in England such a test was perceived as desirable, 
but such considerations do not necessarily apply in Scotland. 
 
 
 

                                            
1 [2019] UKSC 27; [2019] 3 WLR 18. 
2 Lachaux, Lord Sumption, para 12. 
3 Ibid. 
4 [2001] 2 AC 127. This is now replaced by the defence of publication in matters of public interest, 
section 4 in the 2013 Act and section 6 in the Bill.  
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Libel tourism? 
 
There were certainly concerns that London was becoming a centre for “libel tourism” 
in London, but the number of cases north of the border has always been 
proportionately far more modest; moreover, in the years since 2013, during which the 
serious harm test has applied south but not north of the border, there has been no 
flight of defamation litigation from England to Scotland.  Aside from this general 
concern, irrelevant to Scotland, regarding the volume of litigation, the more specific 
reasoning behind the serious harm test was that it would help in achieving: a) certainty 
in the law; and b) appropriate balance.  
 

Legal certainty? 
 
In regard to a), English and Scots law plainly have different starting points, as the 
Scottish Law Commission Report and the Consultation document acknowledge. Prior 
to 2013 in England, most categories of slander (oral defamation) required proof of 
“special damage” (specific financial or other economic loss), while traditionally libel 
(written defamation) had been actionable per se (without qualification) In recent years 
cases such as Thornton v Telegraph Media Group Ltd5 had come round to applying a 
“threshold of seriousness” in determining whether libel was actionable, so as to 
discourage litigation arising out of “normal social banter or discourtesy”.6 According to 
the Explanatory Notes, the wording of section 1(1) “builds on” these developments in 
the case law to provide a single test.  Scots law, on the other hand, has not observed 
the formal distinction between libel and slander, so that in principle defamation by 
whatever medium has always been “actionable per se”, meaning that a remedy is 
available both to vindicate reputation and to compensate derivative loss.7 There is no 
evidence therefore that Scots law was in need of reform to simplify the law in this 
regard.  
 

“Costs and complexity”? 
 
The Scottish Law Commission Report (para 2.10) argued that the “costs and 
complexity” of moving to the s1(1) test have not been as great as feared, but the SLC 
formed this view largely on the basis of the reasoning of the Court of Appeal in Lachaux 
that “reputational harm was capable of being proved by a process of inference from 
the seriousness of the defamatory meaning”.  The SLC Report was, however, written 
before the decision of the Supreme Court was known in Lachaux. The Supreme Court 
upheld the Court of Appeal’s decision but disagreed fundamentally with the Court of 
Appeal’s reasoning on this key point. As noted above, inference from meaning is not 
enough – the Supreme Court said that “serious harm” needs to be proved by factual 
evidence on impact or potential impact. The “costs and complexity” of this change in 
the law should not therefore be underestimated.  
 

Balance? 
 
Which type of imputation, currently actionable, would we wish to exclude from the 
jurisdiction of the Scottish courts by means of the serious harm test? It is very difficult 

                                            
5 [2011] 1 WLR 1985. 
6 Cammish v Hughes [2012] EWCA Civ 1655. 
7 See, e.g., DM Walker, The Law of Delict in Scotland 2nd edn (1981) 785. 
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to identify examples of Scottish cases where the pursuers were primarily motivated by 
the desire not to vindicate reputation but to bring undue pressure on the media, and 
where the case in question would have been screened out by a serious harm 
threshold. (It is unlikely that recent prominent cases such as Campbell v Dugdale8 and 
Wildcat Haven Enterprises CIC v Wightman (ongoing) would have been barred by 
such a threshold.) 
 
There have of course been proceedings where allegedly defamatory imputations have 
ultimately been dismissed as “banter” (e.g., Cowan v Bennett9 and Macleod v 
Newsquest10). Cases such as Munro v Brown11 (a war of words between her coach 
and a former member of the Scottish curling team) are not unusual in Scotland. The 
low financial worth of such cases means that they might in future risk “failing” the 
serious harm test as contained in this Bill, and at the very least the costs would be 
driven up by the increased complexity of the argument involved. Yet the pursuers in 
such cases were clearly driven by the wish to clear their own reputations, not to “chill” 
media debate. (Indeed, in Cowan and Munro the media were not involved.)  
 
Deletion of section 1(2)(b)? 
 
In short, therefore, the English reform in this area was targeted as remedying mischiefs 
that were much more relevant to England than to Scotland. Clearly public discussion 
should not be discouraged and freedom of the press should be cherished, but it is 
arguable that the proposed statutory defences of publication in the public interest and 
honest opinion (sections 6 and 7) provide adequate protection against the “chilling” of 
public debate. It is not obvious why a blanket requirement to prove serious harm 
should be necessary in addition. Furthermore, the “serious harm” threshold may create 
an unnecessary layer of difficulty in the law that adds to the complexity of litigation and 
puts access to the courts even further out of the reach of the ordinary Scot. It may also 
remove the traditional remedy of vindicating reputation where the primary affront to 
the individual has been great, but the derivative loss slight. It would be unfortunate if 
this reform meant that defamation law was available only to the well-resourced. 
 
We suggest therefore that section 1(2)(b) should be deleted. The general principle 
of de minimis non curat lex (the law does not deal with insignificant matters) already 
acts as a filter of trifling complaints and is adequate in the Scottish context. 
 
COMMENT 2 
SECTION 1(4)(a): THE NEW STATUTORY DEFINITION FOR DEFAMATION 
 
A further innovation in the Bill is the introduction of a statutory definition of 
“defamatory” in s 1(4)(a): “a statement about a person is defamatory if it causes 
harm to the person’s reputation (that is, if it tends to lower the person’s 
reputation in the estimation of ordinary persons)”.  
 
Is it desirable to define “defamatory”? 
 

                                            
8 2019 SLT (Sh Ct) 141. 
9 2012 GWD 37-738. 
10 2007 SCLR 555. 
11 2011 SLT 947. 
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This wording derives from the definition found in the speech of Lord Atkin 84 years 
ago in the English case of Sim v Stretch:12 “words [that] tend to lower the plaintiff in 
the estimation of right-thinking members of society generally”. In importing such a 
definition the Scottish bill has modelled itself upon the Republic of Ireland’s 
Defamation Act 2009, section 2, which used a similar wording. However, the Irish 
model is relatively unusual, in that most statutes on defamation in other jurisdictions, 
for better or for worse, do not actually define defamation in a hard and fast form; 
instead they leave it to the case law to provide meaning to “defamatory”, thus allowing 
that meaning to evolve over time. There are various problems with importing a fixed 
statutory definition in this form. 
 
First of all, the Supreme Court in Lachaux has itself noted that the formulation found 
in the case law such as Sim v Stretch is a “working definition”, which turns on the 
“supposed impact” of the statement on persons receiving it, and that impact, in turn, 
“falls to be ascertained in accordance with a number of more or less artificial rules”.13 
The difficulty with the Bill adopting this fixed definition is that the definition then 
becomes isolated from the rules and conventions by which it has hitherto been 
underpinned in the case law. The Explanatory Notes express the hope that the 
“additional elements” can be “dealt with by the common law”, but the text of the Bill is 
silent on how this would work.  
 
A troublesome “additional element” is the crucial question as to the “ordinary persons” 
whose “estimation” is key to the definition. Would the court reach for an objective 
judicial construct of a notional reasonable reader and gauge what, in the court’s view, 
such a person ought to think? Or does this wording involve the court second-guessing 
what the ordinary person actually does think of imputations of the kind in question. The 
former approach is arguably not what the text says and in any event involves a value 
judgment that not everyone might be comfortable with. But if the latter means being 
led by what ordinary people actually do think, the courts may find themselves in effect 
compensating victims of social prejudice and thereby endorsing the validity of that 
prejudice.  
 
Take as an example Cowan v Bennett,14 a sheriff court case from 2012 in which the 
(heterosexual) pursuer alleged that the defender had insinuated that he was 
homosexual. That insinuation was held not to have been properly made out in any 
event, but the Sheriff also took the view, on the basis of previous common law 
authority, that “an imputation of homosexuality cannot generally be regarded as 
calculated (i.e. likely) to harm the reputation of a person...Homosexuality is not illegal. 
On the contrary, the rights of homosexuals are widely protected by the law. There are 
many people in public life in Scotland and the UK who are openly homosexual. Looked 
at in that way, it is difficult to see how an imputation of homosexuality could be 
defamatory.” The definition in s 1(4)(a) of the Bill, on the other hand, would arguably 
allow a litigant falsely alleged to be homosexual to bring a claim, if that litigant could 
cite empirical evidence that a number of “ordinary” people in the community, as a 
matter of fact, would think less of an individual known to be homosexual. Is that what 
is intended by this definition?  
 

                                            
12 [1936] 2 All ER 1237 at 1240. 
13 Lachaux, Lord Sumption at para 6. 
14 2012 GWD 37-738. 
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Clash between definitions in s 1(2)(b) and s 1(4)(a) 
 
A second difficulty is that the Irish model does not operate a serious harm test over 
and above its definition of “defamatory”. The combination of both elements in the 
Scottish legislation is unusual and is in this form troublesome. As a general point, it 
requires two tests expressly to be addressed, rather than one as at present, thereby 
adding to the complexity of the law and of legal proceedings following from it, as 
already noted. More specifically, however, there is an unfortunate clash in this mixture 
of elements.  As noted above, s1(2)(b) states that a right to bring defamation 
proceedings accrues where “the publication of the statement has caused (or is likely 
to cause) serious harm to the reputation of [the pursuer]”. The Supreme Court in 
Lachaux has explained that the exact same language in s 1(1) of the 2013 Act not only 
raises the threshold of seriousness but also means that the harm threshold must be 
“determined by reference to the actual facts about its impact and not just to the 
meaning of the words” (emphasis added). Very similar wording, referring to the 
statement “causing harm” is repeated in s1(4)(a) of the Scottish Bill as part of the 
definition of defamatory, but the Bill then includes in brackets a definition of “causing 
harm “ as “tending to lower the person’s reputation in the estimation of ordinary 
persons”. Is it intended therefore that the Bill should work on the basis of two different 
meanings of “causing harm”: a) (s 1(2)(a) (serious harm test) meaning actually causing 
harm with a factual basis; and b) s 1(4)(a) (definition of defamation) having a tendency 
to cause harm, whether or not this has actually occurred?    
 
Consideration should therefore be given to deletion of section 1(4)(a). 
 

COMMENT 3 
SECTIONS 21(2)(b), 22(2)(b), AND 23(2)(b): CONFIGURATION OF THE “MALICE” 
REQUIREMENT  IN CASES OF MALICIOUS PUBLICATION 
 
Sections 21(2), 22(2), and 23(2) all draw upon the same definition of “malicious”. Part 
(b) presents the alternative:  
 
“(b) either—  

(i) that A knew that the imputation was false or was indifferent as to the 

truth of the imputation, or  

(ii) (ii) that A’s publication of the statement was motivated by a malicious 

intention to cause B financial loss.” 

 
Dangers of over-inclusivity 
 
The definition of the threshold for actionable malice has long been a problem area in 
the delicts of “malicious publication”. The simple word “malice” is capable of carrying 
many different shades of meaning. It is interpreted variously as between different 
areas of the law of delict, and is particularly troublesome in the commercial context, in 
relation to the so-called “economic delicts”. Even in relation to malicious publication it 
is hard to find a concise definition agreed upon by all.15 However, as a matter of 

                                            
15 See, e.g., Lord Wheatley’s definition in Barratt International Resorts Ltd v Barratt Owners' Group 
2003 GWD 1-19 at para 30, referring to a complex web of factors. 
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general principle, malicious publication should not be framed over-inclusively. It is 
important that the threshold of actionability should stop short of penalising legitimate 
competition and publications of which the essential purpose is to promote the 
defender’s own products. 
 
“Indifference” as a minimum threshold? 
 
In the pre-existing case law malicious publication turned upon the pursuer showing 
that the defender made a false statement “with a design to injure”.16 In other words, 
the “malice” component traditionally related to hostile motivation.17 Knowledge of 
falsity, or “recklessness” as to veracity, were certainly relevant, but as indicators of 
that motivation, typically along with other factors.18 The Bill, by contrast, allows the 
threshold to be crossed where only one of various alternatives was present, including 
simple “indifference” to truth. The consequence is that knowledge imputed to the 
defender in this way would substitute for malice. 
 
This is problematic, in that simple “indifference” may be easy to infer and difficult to 
disprove. In practical terms this wording therefore takes malice out of malicious 
publication and brings it close to defamation, where ignorance of falsity is not a 
defence in itself (although it may be relevant to the public interest defence). In the 
business context malicious publication may thus provide an attractive alternative route 
for pursuers wishing to dodge under the high bar of the “serious harm” test for 
defamation.  
 
Indifference as a minimum threshold is, moreover, difficult to reconcile with the 
reasoning in the case law to the effect that mere negligence is not malice (whether or 
not it amounts to a separate basis for liability).19 At noted in a recent English case on 
injurious falsehood, the test for malice is rightly regarded as more “stringent”: “malice 
is to be firmly distinguished from being emotional, misguided or uncritical. Nor is it 
sufficient to plead that a defendant “ought to have known” certain facts or failed to 
make enquiries about them. Negligence is quite different from malice.”20 
 
In summary, therefore, the effect of the wording in the Bill is to set the threshold of 
actionable “malice” at a lower level that previously seen in the case law. 
 
Compare, for example, the US Restatement (Second) of Torts:   
 

§ 623A Liability for Publication of Injurious Falsehood -- General Principle 
One who publishes a false statement harmful to the interests of another is 
subject to liability for pecuniary loss resulting to the other if 

                                            
16 Steele v Scottish Daily Record 1970 SLT 53, Lord Wheatley (senior) at 60, a framework which can 
be traced back to Paterson v Welch (1893) 20 R 744, also approved in Moffat v London Express 
Newspapers, 1950 SLT (Notes) 46.  
17 In the leading modern English authority, Horrocks v Lowe [1975] AC 135, Lord Diplock similarly 
emphasised motive as the “crucial” criterion (at 149F).  
18 Horrocks v Lowe [1975] AC 135, Lord Diplock at 150-151. 
19 See, e.g., Thompson v James 
20 Khader v Aziz [2009] EWHC 2027 (QB), Mr Justice Eady at para 32. 
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(a)  he intends for publication of the statement to result in harm to interests of 
the other having a pecuniary value, or either recognizes or should recognize 
that it is likely to do so, and 
(b)  he knows that the statement is false or acts in reckless disregard of its truth 
or falsity. 

 

This formulation requires that there is not only actual or constructive knowledge of 
falsity, but also malice in the proper sense of intention to harm. In the context of 
these economic delicts this sets the bar at a more appropriate level.  
 
Possible amendment to the wording? 
 
We therefore suggest that the Bill should be amended so that “either” is deleted in 
the first line, and “and” is substituted for “or” in the third line of sections 21(2)(b), 
22(2)(b), and 23(2)(b):  
 
“(b) 

(i) that A knew that the imputation was false or was indifferent as to the 

truth of the imputation, and 

(ii) (ii) that A’s publication of the statement was motivated by a malicious 

intention to cause B financial loss.” 

 
If this suggestion is not adopted, at the very least the text should be amended to qualify 
“indifference” with “reckless”: i.e. “A knew that the imputation was false or was 
recklessly indifferent as to the truth of the imputation”.  
 
COMMENT 4 
SECTIONS 10 AND 11 AND SCHEDULE: CATEGORIES OF QUALIFIED 
PRIVILEGE 
 
Section 10 confirms the (rarely disputed) privilege for peer-reviewed statements in 
scientific journals, and in so doing re-enacts section 6 of the Defamation Act 2013. 
Section 11 thereafter makes general provision for qualified privilege, and refers to “any 
statement mentioned in the schedule”. The schedule then replicates many of the 
common law categories of qualified privilege, but not all. The important question is 
therefore whether the listing in the schedule is intended to be non-exhaustive 
or exhaustive?  
 
If the schedule list is intended to be exhaustive, then this would represent a very 
substantial departure from the pre-existing Scottish common law, and from English 
law, in which, to quote the standard textbook, “the occasions of qualified privilege can 
never be catalogued and rendered exact”.21 The result would therefore be a less 
tolerant regime for freedom of speech in Scotland than in England.  A notable omission 
from the list in the Schedule is, for instance, the residual general category of 
statements made in contexts where the person had a legal, moral or social duty to 
speak and the recipient of the information had a legal, moral or social interest in  

                                            
21 A Mullis et al, Gatley on Libel and Slander 12th edn (2013) para 14.9, citing Fleming, The Law of 
Torts 9th edn (1998) 622. 
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receiving it (e.g. employers asked to provide references for former employees, or 
“whistleblowers” communicating concerns to an appropriate regulatory agency).  
 
If the schedule list is intended to be non-exhaustive then this should be stated 
expressly for the avoidance of doubt. In this regard it might be helpful to look at the 
wording of the Irish Defamation Act 2009 with a view to amending section 11 of the 
Bill. Section 18 of the Irish legislation deals with qualified privilege, and provides 
expressly that the list to which it refers in a schedule is not  exhaustive. The full text 
of section 18 is reproduced in the Appendix to this comments. Of particular 
relevance here is subsection 18(1) which preserves the common law by stating: 
 

“(1) Subject to section 17 [on absolute privilege], it shall be a defence 
to a defamation action for the defendant to prove that the statement in 
respect of which the action was brought would, if it had been made 
immediately before the commencement of this section, have been 
considered under the law (other than the Act of 1961) in force 
immediately before such commencement as having been made on an 
occasion of qualified privilege.” 
 

Subsection 18(2) then goes on to provide specifically for the general category: 
 

“Without prejudice to the generality of subsection (1), it shall, subject 
to section 19, be a defence to a defamation action for the defendant to 
prove that— 
(a) the statement was published to a person or persons who— 
(i) had a duty to receive, or interest in receiving, the information 
contained in the statement, or 
(ii) the defendant believed upon reasonable grounds that the said 
person or persons had such a duty or interest, and 
(b) the defendant had a corresponding duty to communicate, or 
interest in communicating, the information to such person or 
persons.” 

   

Subsections 18(3) and 18(4) which incorporate the specific lists in the schedule to 
the Act then specify that they are “without prejudice to the generality of 
subsection (1)”. 
 
APPENDIX: TEXT OF IRISH DEFAMATION ACT 2009, SECTION 18 (QUALIFIED 
PRIVILEGE) 
 
18.— (1) Subject to section 17 [on absolute privilege], it shall be a defence to a 
defamation action for the defendant to prove that the statement in respect of which the 
action was brought would, if it had been made immediately before the commencement 
of this section, have been considered under the law (other than the Act of 1961) in 
force immediately before such commencement as having been made on an occasion 
of qualified privilege. 
(2) Without prejudice to the generality of subsection (1), it shall, subject to section 19, 
be a defence to a defamation action for the defendant to prove that— 
(a) the statement was published to a person or persons who— 
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(i) had a duty to receive, or interest in receiving, the information contained in the 
statement, or 
(ii) the defendant believed upon reasonable grounds that the said person or persons 
had such a duty or interest, and 
(b) the defendant had a corresponding duty to communicate, or interest in 
communicating, the information to such person or persons. 
(3) Without prejudice to the generality of subsection (1), it shall be a defence to a 
defamation action for the defendant to prove that the statement to which the action 
relates is— 
(a) a statement to which Part 1 of Schedule 1 applies, 
(b) contained in a report, copy, extract or summary referred to in that Part, or 
(c) contained in a determination referred to in that Part. 
(4) Without prejudice to the generality of subsection (1), it shall be a defence to a 
defamation action for the defendant to prove that the statement to which the action 
relates is contained in a report, copy or summary referred to in Part 2 of Schedule 1 , 
unless it is proved that the defendant was requested by the plaintiff to publish in the 
same medium of communication in which he or she published the statement 
concerned, a reasonable statement by way of explanation or a contradiction, and has 
refused or failed to do so or has done so in a manner that is not adequate or 
reasonable having regard to all of the circumstances. 
(5) Nothing in subsection (3) shall be construed as— 
(a) protecting the publication of any statement the publication of which is prohibited by 
law, or of any statement that is not of public concern and the publication of which is 
not for the public benefit, or 
(b) limiting or abridging any privilege subsisting apart from subsection (3). 
(6) A defence under this section shall be known, and is referred to in this Act, as the “ 
defence of qualified privilege ”. 
(7) In this section— 
“duty” means a legal, moral or social duty; 
“interest” means a legal, moral or social interest. 
 

COMMENT 5  
SECTIONS 10(6) AND 11(2): MALICE IN QUALIFIED PRIVILEGE 
 
It is not entirely clear why “malice” is defined for the purposes of malicious publication 
in Part 2, sections 21, 22 and 23, but left without a definition where it occurs in sections 
10(6) and 11(2) of Part 1 (for the purposes of displacing qualified privilege). The 
assumption made in the case law is that malice has the same meaning for the purpose 
of establishing liability in malicious publication and for the purpose of displacing 
qualified privilege.22 Malice was not defined in section 6 of the 2013 Act, from which 
section 10 derives, because the 2013 Act did not deal also with malicious publication, 
and the common law understanding of malice was left in place in both contexts. 
However, the Bill does define malice elsewhere, and it could therefore be productive 
of uncertainty to lay down a definition in one context but not in another.  
 
If it is regarded as desirable to provide a definition, we suggest that further text could 
be added to sections 10(6) and 11(2) in terms corresponding to that which is finally 

                                            
22 Spring v Guardian Assurance [1993] ICR 412 (rev’d, but not on this point, [1995] 2 AC 296) per 
Glidewell LJ at 430. 
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adopted in sections 21(2)(b), 22(2)(b), and 23(2)(b). This might read along the lines of 
the following: 
 

(i) the defender knew that the imputation was false or was indifferent as 

to the truth of the imputation, and 

(ii) (ii) that the defender’s publication of the statement was motivated by 

a malicious intention to cause harm to the pursuer’s reputation.” 

 

SECTION 2 PROHIBITION OF PUBLIC AUTHORITIES BRINGING PROCEEDINGS 

Section 2(1) makes it clear that there is a basic rule that public authorities (as opposed 
to individuals working in them)23 cannot bring actions for defamation. It is desirable to 
remove any possible doubt from our law regarding this.24 The reason for this rule is 
that  operations of democratically elected bodies, and their agencies should be subject 
to political scrutiny,  it is not in the interests of a democratic society that they should 
seek to protect their reputation by way of defamation law. 

However, we think that the boundaries in section 2 between what counts as a public 
body and what counts as private body are not correctly determined in every respect.  
We agree that the Bill should have the boundaries expressly built into it.25 However, 
we consider that these boundaries lack clarity to give a reasonable level of legal 
certainty in a number of common examples of bodies where the boundary between 
public and private needs to be more clearly drawn bearing in mind the rationale of 
confining the prohibition of public bodies their agencies to where they should be 
subject to political scrutiny and not able to raise defamation actions 

The basic definition in section 2 

We suggest that the definition contained in s 2 of the Bill requires to be further refined. 

This basic definition has been copied from the Human Rights Act 1998, section 6(3)(b). 
In that different context it is satisfactory.  But in this context by using the basic definition 
of excluded litigants  those persons exercising “functions of a public nature” (s 2(1), 
excepting certain bodies only “carrying out functions of a public nature from time to 
time” (s 2(3)) it extends beyond bodies to which the rationale does not apply, and 
significantly beyond those covered in English law. There is no apparent reason why 
such a cross-border difference should exist. Indeed, the rationale for excluding “public 
bodies” from bringing defamation actions came originally from English common law. 

 

                                            
23 See section 2(1). 
24 The rule exists in English common law: Derbyshire CC v Times Newspapers Ltd [1993] A.C. 534. 
25 Compare New South Wales Defamation Act 2005, s 9 excludes a right of action to public bodies, 
defined as “a local government body or other governmental or public authority constituted by or under 
a law of any country” without specifying further. 
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The approach to be taken 

We consider the main focus of this section should be the obvious candidates, i.e. 
central and local government departments and agencies.  The rationale clearly applies 
to them.  Section 2 then needs to be refined to determine where the boundaries are to 
lie beyond that.  The rationale needs to be kept in mind.  In defining the boundaries, it 
may be useful to distinguish between (a) bodies owned (in the normal legal sense of 
that word) by central or local government from (b) those which are not owned but 
where the rationale applies.   

The definition then should incorporate a definition of ownership to include bodies 
where there is a controlling interest, such as a controlling shareholding. For bodies 
that are actually owned the default position should be stated that they are “public 
authorities”. Thereafter express provision should be made if any such bodies within 
that definition are to be excluded from it because the rationale does not apply to them. 
The definition would then usefully be refined to determine whether certain bodies are 
or are not covered. It will create unnecessary legal uncertainty to leave all the unclear 
boundaries issues to be determined later (s 2(6)) as residual issues of definition to the 
Scottish Ministers to deal with by regulations following public consultation 

Certain bodies where it needs to be made clear 

The following obvious matters should be dealt with expressly in section 2 

(1) State schools.  It should be made clear that they are excluded or at least it 

should be made expressly clear one way or the other. Section 2 (3) and (4) 

(which deal with only with trading bodies and charities) do not apply. Their 

status therefore depends on deciding whether they are judged to be bodies, 

“functions” of which “include” ones of “a public nature”.   

Further clarity is important too because it is unclear in England. There is a 
dictum in one case that they can raise defamation actions26 It may perhaps be  
relevant in England is that there schools funded by the state in England include 
some that are not so obviously covered by as they include “academies”, and 
“free schools” free standing bodies funded by central government, though that 
was not a factor in the case in question 

(2) Universities 

Section 2 might be argued to exclude universities from raising defamation 
actions considering the government exercises “significant influence or control 
over” them. Central government, to some extent more in Scotland than in 
England as Scottish undergraduates do not pay fees provides very significant 
funding.  Also, universities operate under a statutory regime and respond to 
various types of government intervention. But nonetheless it is not clear that the 
rationale applies to them. In England it has been held that it does not.27 We 

                                            
26 Hill v Governing Body of Great Tey Primary School [2013] ICR 691 at para 61. 
27 Duke v University of Salford [2013] EWHC 196 (QB) 
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think that is correct.  Why the rationale does not apply is that there is a wide 
range of stakeholders with whom they have a financial relationship and to who 
they must respond. These include postgraduates (and some undergraduate 
students who pay fees), industrial and commercial funders of research, and 
individual private donors funding teaching research and infrastructure such as 
buildings. Stakeholders may include non-UK residents and international bodies 
both commercial and non-commercial. Universities also compete internationally 
and, in some cases, have bases outside the United Kingdom. Even with 
undergraduate students whose fees are paid by the Scottish government, 
universities are in a contractual relationship. It has been recognised in England 
that universities can be sued by students for breach of contract.  There is no 
ground for thinking the Scottish position is different. A further factor is that 
universities are registered charities (see immediately below) 

It should be made expressly clear in section 2 that they are not “public bodies”.  
If contrary this view it is thought, they should be then that should be made clear. 

(3) Charities 

The status of some charities may also be problematic.  

Where a public authority performs some of its functions on a regular basis by using 
the services of a charity, and such work forms a significant part of the activities of that 
charity, it is arguable that such a charity comes within the prohibition as s 2 as currently 
drafted. (The charity’s functions then include functions of a public nature, s 2(2), the 
public authority exercises significant influence or control over it, s 2(4)(c), and it is not 
merely carrying out such functions “from time to time”, s 2(3)). One example is where 
local authorities have statutory duties to provide support services for service users in 
the community with long-term mental illness or learning difficulties.  

It should be made clear that allow such charities to are nonetheless able raise 
defamation actions in respect of their other work as charities.  

(4) Utilities 

It should be made clear in section 2 for the avoidance of doubt that private utility 
companies (gas, electricity etc.) are not “public bodies”.  There is some doubt because 
in England, although there it is thought they are probably not, there is some doubt 
arising from some cases before the English common law rule excluding public bodies 
was authoritatively formulated. 

(5) Businesses owned by public authorities 

Businesses of this sort appear to come within the prohibition in s 2. There is a case, 
however, for expressly excluding from the prohibition  businesses that is set up simply 
to compete in the open market with private companies without additionally promoting 
some further social good. An example would be a local authority bus company that 
competes with private companies in the same locality. Where the services provided 
by the competing organization set up by the public authority are broadly comparable, 
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it is appropriate that it should have the same rights as its competitors to raise 
defamation actions. 

The following is a suggestion of how the section could be redrafted to give effect to 
the rationale for the prohibition 

2 Prohibition on public authorities bringing proceedings 

(1) A public authority may not bring defamation proceedings 

(2) For the purpose of subsection (1) a person is a “public authority” if it is  

(a)  the central government or a department or agency of the central 

government, or 

(b) a local government or a department or agency of a local government, or  

(c) a state school, or 

(d) a person owned by any of those bodies defined as a public authority in 

subsection 2(a) or (b) but only where it provides a service significantly 

distinct in promoting a public good that is not promoted by persons 

owned by others.  For the purpose of this section of a person is owned 

where it is wholly owned by any of those bodies or where any of those 

bodies holds (directly or indirectly) the majority of shares of voting 

rights in it, or has the right to appoint or remove a majority of its board 

of directors 

or  

(e) a person not owned by any of those bodies defined as a public authority 

in subsection 2(a) and one of those bodies uses it to provide public 

provide or enhance public services and proceedings are  in respect of a 

defamatory statement that relates to that aspect of the person’s 

activities.   For the purposes of this section a non-natural person 

includes organisation without separate legal personality. 

(3) For the purpose of subsection (1) a university is not a “pubic authority”. 

(4) For the avoidance of doubt, nothing in this section prevents an individual 

from bring defamation proceed is a personal capacity (as distinct from the 

individual acting the capacity of an office holder 

 

SECTION 5 (and SECTION 8(1)(b)): DEFENCE OF TRUTH 
 
This section is from the Defamation Act 2013 section 2.  (There are some minor not 
significant changes in the phraseology). The Scots common law defence of truth 
(sometimes referred to by the Latin word for truth, “veritas”) is abolished (section 
8(1)(b)). 
 

(1) Interaction with any “serious harm” threshold 

 
(a) Consequential change to section 5(2)(b) if our recommendation not to have a 

“serious harm threshold” 

Section 5(2)(b) (dealing with where there are more than one defamatory imputation) 
contains a specific requirement to be satisfied for the defence 
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 “having regard to the imputations that have been shown to be true or 
substantially true, publication of the remaining imputations has not caused 
serious harm to the reputation of the pursuer”.  
 
If, therefore, follows our recommendation to remove section (1)(2)(b) (the “serious 
harm” requirement) from the Bill is followed, section 5(2)(b) needs to be deleted 
Subsection (2) would then be more simply drafted as 
 

(2) Where defamation proceedings are brought in respect of a statement 

conveying two or more distinct imputations, the defence under 

subsection (1) does not fail if not all of the imputations have been shown 

to be true or substantially true 

 
(b) Potential need to have a proof of facts on “serious harm” before considering a 

defence of truth 

 
The defence of truth is also affected in a more general way “serious harm” requirement 

is kept. 

It has been underlined in England that as the “serious harm” requirement in section 1 

of the Defamation Act 2013 is a “threshold”. That threshold without proof of facts that 

the harm to reputation is “serious” Accordingly, the logic is that no defence of truth can 

be considered until that point is decided.  It has been stated in England judicially 

“The fact that it is not necessary or indeed relevant to plead let alone investigate the 

merits of defences in order to determine whether a publication is harmful enough to 

reputation justify the pursuit of a libel claim is one of the main justifications for trying 

issues of meaning and harm as preliminary issues”.28    

Furthermore  with the defence of truth not only because the provision for the defence 

interacts with the “serious harm” requirement, and that it would be wasteful of expense 

to consider it before proof of serious harm,  but that one form of evidence relevant to 

whether the “serious harm” threshold that is relevant to proof of serious harm to 

reputation is whether people or some people did not believe the imputation to be true. 

In Scotland there are several examples in the case law29  where it has been the 

defence of truth as set out in the defender’s  written pleadings has (a) sufficient to give 

“fair notice” to pursuer of the facts that will be relied on for the defence (b)  determine 

whether as a matter or law even if the facts averred by the defender to support would 

in law meet the requirements  of the defence  (now as in Section 5 (1)).  This way of 

dealing considering the defence addressing the defence as a matter of law before 

allowing it to go to a proof of facts is designed to save expense. It has equivalent in 

English procedural law.  The rationale of having the procedure in Scots law is to save 

expense. But if “serious harm” requirement were to remain, even the lesser expense 

                                            
28 Theedom v Nourish Training [2016] EWHC 1364 (QB) per Warby J.  See also Theedom v Nourish 
Training 2016 EMLR 1. 
29 For an example of such a debate see Sarwar v News Group Newspapers 1999 SLT 327. 
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of using this form of procedure would be wasted unless the threshold of serious harm 

is passed. 

 
(a) Use of Scottish case law in applying section 5(1) 

 
Section 8(1)(b) abolishes the Scottish common law defence of truth. The Explanatory 
Notes to Section 8 as a whole states that “the current case law “would constitute a 
helpful (albeit not binding) guide to interpreting how the statutory defences should be 
applied.”30  These words are taken from the Explanatory Notes Section (2) for the 
Defamation Act 2013 (the new Defence of Truth in that legislation). 
 
It may be may predicted a dispute about interpretation is likely to centre word 
“substantially” where the defence of truth is relied on. 
 
An example might be where a pursuer stated that the defender had funded have 
funded a holiday for the pursuer’s wife in Seville.  He stated further that the pursuer 
was unknown to the pursuer with her on the holiday (untrue) and stated that the 
defender was trying to bribe him with funding his wife’s holiday  
 
There are cases in the existing law that give guidance on how to draw the line between 
matters that are actually true, and the “sting” that is the essence of the imputation 
which, nonetheless may still be untrue 
 
It will be a long time before new case law in apply section 5 will emerge from the 
Scottish Court, given the small number of cases in Scotland, and it is likely that case 
law on the section 2 of Defamation Act 2013. The common law defence of truth 
(veritas) is the only one of those abolished in Section 8 for the draft bill that is recreated 
in essentially the same form in Section Draft Bill 
 
We recommend that it be considered to make the matter clear in section 2, rather than 
just averting to it in Explanatory Notes to Section 8 as a whole to insert a new 
subsection in Section 5 
 

(3) In the interpretation of this section the common law in so far as 

inconsistent is remains a relevant source. 

 
 
 
 

Elspeth Reid and John Blackie 
March 2020 
 

 

                                            
30 Draft Bill Explanatory Notes para 59. 


