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My name is Peter Geoghegan. I am a Glasgow-based investigative journalist,  the 
investigations editor of the Open Democracy,1 and co-founder of the independent 
media co-operative The Ferret, an award-winning investigative journalism platform for 
Scotland and beyond.2  My work with Open Democracy focuses on public interest 
journalism, breaking original stories which aim to increase the openness and 
transparency of public life in the UK and beyond.  
 
Those investigations often challenge people with powerful political, economic and 
social interests. As the law stands, one of the tools used to preserve those interests 
and to restrict legitimate reporting can be the law of defamation. In my experience, 
threats of defamation can be used by powerful social actors to try to restrict legitimate 
scrutiny of their activities, using the muscle of the law, and the resources to instruct 
lawyers, to try to suppress inconvenient truths and keep stories from the public eye.  
 
The Defamation and Malicious Publications (Scotland) Bill will significantly improve 
that situation for Scottish reporters – but I believe there is scope for the proposals to 
be strengthened further. As an investigative journalist, I believe the proposals to reform 
and update Scots law on defamation are necessary and long-overdue. The Bill 
contains many welcome changes, but in reforming the law, it is vital we understand 
that potential threats to free expression do not only manifest when cases are brought 
to open court in a full trial.  
 
As any journalist will confirm, receipt of lawyers’ letters and threats of defamation 
actions being brought can powerfully constrain the ability of the free press freely to 
report truths which may be inconvenient or embarrassing for powerful people and 
corporations, exposing them and their actions to legitimate and responsible public 
scrutiny. As currently framed, I do not believe Scots law provides publishers with 
adequate protection from vexatious or abusive threats that defamation actions will be 
taken against them or their publications. As a consequence, the law can itself 
discourage fair and accurate reporting.  
 
Adopting a “serious harm” threshold for defamation actions, as the Bill proposes, will 
not only discourage frivolous actions from being brought. It will also give investigators 
menaced by frivolous suits greater confidence in ignoring baseless threats they may 
receive. An additional benefit of the “serious harm” threshold is that it will allow the 
court to dismiss frivolous or oppressive actions at an earlier stage in judicial 
proceedings, without the risk of dragging out the action to the expensive stage of proof.  
 
The Scottish Government’s proposal to put defences to defamation actions on the 
face of the Bill are also welcome, clarifying the criteria to be met by defenders and 
the availability of these defences for journalists in Scotland on the basis of truth, 

                                            
1 https://www.opendemocracy.net/en/  
2 https://theferret.scot/.  
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publication of a matter in the public interest, and the modernised defence of “honest 
opinion.” I particularly welcome the framing of the second defence in terms of the 
“public interest”. 
 
Too often, threats that a defamation action may be brought against a publisher leaves 
those receiving those threats in suspended animation, discouraging other legitimate 
reporting of the pursuer’s activities during the period in which the litigation may be 
brought. It is important the Committee understands that the law as it stands facilitates 
this chilling effect. In principle, litigants bringing defamation actions in Scotland 
currently have a three year window – from first becoming aware of allegedly 
defamation content – just to begin legal proceedings. 
 
In effect, this can be a three-year limbo for publishers, followed by lengthier delays, as 
cases slowly wend their way through the formal court process. The Bill’s proposals to 
restrict this window of actionability to a maximum of one year are very much to be 
welcomed, as are the proposals in section 3 to restrict the right to bring proceedings 
against secondary publishers. This change reflects the important technological 
changes in how we access and distribute information online, which the law as it stands 
simply cannot cope with.   
 
While the Bill’s proposal to put beyond doubt that public authorities cannot bring 
defamation proceedings is positive, there may be merit in reconsidering the Scottish 
Government’s decision not to extend this principle to private sector providers of public 
services in Scotland. To ensure the freest ability of citizens and journalists to scrutinise 
the work of providers of public institutions, I believe the Committee should revisit the 
decision not to include additional restrictions on the ability of private sector 
organisations to bring defamation proceedings in respect of how they deliver public 
services. If a local authority could not bring defamation actions to limit criticism of how 
it was delivering local services, why should a private company delivering precisely the 
same public functions in another location be able to use defamation law to effectively 
constrain the same criticism? 
 
There may also be merit to Scottish PEN’s proposals to introduce an innovative new 
legal mechanism to Scots law, empowering those who find themselves in receipt of 
“unjustifiable threats” of defamation action to themselves apply to the court for 
declarator, interdict, or where appropriate, damages in response to such threats. 
Recognising the potential for bad faith actors to abuse the law to silence their critics 
or competitors, introducing provisions of this kind would represent a practical and 
effective way of protecting legitimate investigative journalism from illegitimate attempts 
to use defamation law as a tool of intimidation. 
 
 
 
Peter Geoghegan 
11 March 2020 


