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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM THE SCOTTISH NEWSPAPER SOCIETY 

 

The SNS (Scottish Newspaper Society) represents the Scottish news publishing 
organisations and its membership includes all major news publishers in Scotland and 
below is the SNS response to the questions posed in the Justice Committee’s call for 
evidence into the Defamation and Malicious Publications Bill.  
 
We are extremely grateful for the depth of work conducted by Lord Pentland and the 
Scottish Law Commission to produce this legislation, and to the Scottish 
Government for bringing forward the Bill in this parliament.  
 
Reform of Scots defamation law is long overdue and we are also very grateful for the 
opportunity to submit our views to the committee and look forward to further 
discussion.  
 
1. Do you think the Bill strikes the right balance between freedom of 
expression and the protection of individual reputation?  
On the whole the bill marks a significant and welcome rebalancing of the right to 
freedom of expression and the right of individuals to defend reputation. While few 
cases come to test in Scotland, publishers still face regular actions which 
pragmatism dictates must be settled because the existing law can mean difficulty in 
defending seemingly frivolous claims. It is, however, hard to cite examples because 
to do so risks reopening cases which have been settled. Although more emphasis on 
Article 10 rights would have been welcome, the serious harm test should provide a 
defence against vexatious action.  
 
2. Do you think the Bill clarifies the law and improves its accessibility? 
Clarification and accessibility are not necessarily the same things and indeed could be 
seen as opposing forces; the clearer it is that serious harm must be caused and 
meaningful damage done to reputation, the less likely individuals may be to seek 
redress. The bill certainly brings the law much more up to date with the reality of 
communication in the digital era and we would welcome the limiting of access, 
especially as regards qualified privilege and verbal injury.  
 
3. Do you have any views on the proposed definition of defamation and should 
this be defined in statute? The definition in 1.4.a is based on the 1936 Sim v Stretch 
definition, which has stood the test of time and bringing a strong definition into statute 
is to be welcomed. However, maintaining “tends” in the definition does give 
considerable room for interpretation, even with the introduction of the serious harm 
test.  
 
4. What are your views on the proposed ‘serious harm test’? Should this follow 
the meaning applied by the UK Supreme Court to the equivalent provision in 
English law (section 1 of the Defamation Act 2013)? The SNS previously had 
concerns that the homogenisation of the serious harm test with the 2013 Defamation 
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Act could result in actions being raised in the London courts which would risk a 
significant increase in costs. But in April 2019 the UK Government introduced a new 
provision under the Legal Aid, Sentencing and Punishment of Offenders (LASPO) Act 
2012 to prevent success fees under Conditional Fee Arrangements being recovered 
from the losing party. This brings England and Wales more into line with Scotland’s 
Speculative Free Arrangement system whereby success fees are recoverable from 
damages awards, not in addition to them. In general principle, we welcome the higher 
bar set by the serious harm test by comparison to the old “tendency” test , although 
the Supreme Court ruling in Lachaux v Independent Print Ltd and the High Court 
judgement in Monroe v Hopkins suggests that the bar has lowered somewhat since 
the first High Court serious harm decision in Cooke v MGN in 2014, but interpretation 
will obviously vary from case to case. In either jurisdiction, argument over what 
constitutes serious harm might, as identified by Carter- Ruck Solicitors, actually 
lengthen the process and increase costs.  
 
5. Do you have views on the Bill in relation to the restrictions on raising 
defamation actions by public authorities and the Bill’s provisions relating to 
businesses? This is a very difficult area, but as an organisation which represents 
business interests as well as defending freedom of speech, we recognise it would be 
dangerous to create a situation in law where individuals could have free rein to attack 
the reputation of legitimate businesses on the basis that no serious financial loss had 
been sustained at the time of publication. However, we have concerns that the 
inclusion of “likely to cause” losses could give powerful organisations the means to 
close down legitimate criticism and scrutiny. We would recommend the inclusion of 
“serious” as a qualification to financial loss in order to reduce the chances of “chill” 
actions. The inclusion of the Derbyshire principle is very much to be welcomed, but 
consideration should be given to preventing private companies from suing where they 
are wholly concerned with delivering public services, or the material subject to the 
complaint related to the delivery of public services.  
 
6. Do you have views on the Bills provisions covering a single publication rule 
and secondary publishers? The potential for the legal clock to be reset every time a 
defamatory story is opened online or on a mobile device has been an anomaly of the 
law for some time ad reform is long overdue. As originally framed, the law was 
designed to prevent the deliberate repetition of a damaging statement and the new 
proposals acknowledge that the opening of a digital version of a story cannot involve 
any intent on the part of the author. Even if damaging material has been removed from 
a digital archive, it is possible for it to be cached by other parties and therefore the 
complete removal of damaging material cannot be guaranteed. This happens on a 
daily basis when embarrassing or damaging material deleted from social media 
accounts is copied and republished by other individuals. 
 
7. What are your views on the proposed reduction of the limitation period for 
actions from three years to one year, and the other provisions covering 
limitation periods? This has been badly needed for some time, but more so now that 
social media developments mean individuals can be notified of problematic material 
within minutes rather than the days or even months it could easily take in the analogue 
era. It is inconceivable in the digital age that if material has not caused meaningful 
damage to an individual’s reputation within a year that he or she would be harmed by 
something which appeared even further in the past.  
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8. Do you think the range of remedies suggested in the Bill for defamation and 
malicious publication are sufficient or should they be improved? We have 
concerns about the provisions of Section 30, which although not unheard of in the self-
regulatory environment could presume liability on the part of the publisher before a 
court has made its findings.  
 
9. What are your views on the proposed defences (truth, honest opinion etc.) in 
relation to actions on defamation and malicious publication? Truth deserves to 
be encapsulated in law, although this can be a more difficult defence than it appears. 
The inclusion of “substantially” is important in this regard. The public interest test builds 
on the Nicholls Tests as defined in Reynolds v Times Newspapers (2001), and while 
it is welcome that such a test could be recognised in statute, Reynolds proved that 
recognising the public interest is not necessarily a defence against a successful action. 
Honest opinion is an important provision, as demonstrated in the recent Campbell v 
Dugdale case, where even if the words used can be technically defamatory a 
successful defence can be mounted if they are honestly held, especially if the actual 
damage is minimal or non-existent. The combination of that judgement and this 
legislation could mean that such cases are struck out before the considerable expense 
of going to test is incurred. Consideration should be given to adding acknowledgment 
in 7.3 to include evidence widely known by ordinary persons, and in 7.5 to include 
satire and hyperbole. 
  
10. Do you have views on the provision in the Bill relating to absolute and 
qualified privilege? The strengthening of fair and accurate reporting of court and 
tribunal proceedings to be covered by absolute privilege is to be welcomed, given the 
number of disputes as a result of defendants complaining about the accurate reporting 
of evidence over which the reporter will have had no control.  
 
11. What is your opinion on the proposal that there will be a presumption against 
a jury trial in defamation actions? It has long been the view of news organisations 
that there is an inherent bias against journalists, especially when it comes to trials 
involving prominent individuals, and judicial direction to set aside preconceptions is 
often not sufficient to even this out. It is hard to cite examples for the obvious reason 
that publication of this submission would risk a further action for repeating a 
defamatory statement.  
 
12. The Bill does not deal specifically with issues created by the ease of internet 
publication (although a lot of its provisions will be relevant to such cases). Are 
you content with this approach? Yes. As the legislation focusses primarily on 
content, the practicalities of social media publication are perhaps beyond its remit. 
While accepting that reputable organisations do make mistakes, the ease with which 
individuals can make defamatory claims should in fact illustrate the difference between 
a responsible publisher and those who do not apply due consideration of the law. 
 
13. Are there other provisions you would have liked to have seen in the Bill or 
other improvements that should have been made to the law on defamation and 
malicious publication? All our points are covered above, but other organisations 
such as the Scottish PEN and BBC Scotland have relevant contributions to make 
which, even if not all necessarily specific to our industry, aim to further protect freedom 
of expression and we fully support their efforts. 
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