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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM THE NEWS MEDIA ASSOCIATION 

 
Submission of the News Media Association in response to the call for evidence 
by the Justice Committee on the Defamation and Malicious Publication 
(Scotland) Bill 
  
The News Media Association (NMA) is the voice of UK national, regional and local 
newspapers in all their print and digital forms. Our members publish around 1,000 
news media titles read by 48 million adults each month in print and online – 
encompassing national, regional and local titles. Collectively these publishers are by 
far the biggest investors in news, accounting for 58 per cent of the UK’s total spend 
on news provision.  
 
The NMA supports the views of the Scottish Newspaper Society which represents the 
interests of the Scottish Newspaper industry in respect of cross-border publication, 
press freedom and freedom of expression. 
 
The NMA has long campaigned for and strongly supports reform of the libel laws to 
provide proper safeguard of freedom of expression and press freedom. Alongside 
other media and freedom of expression organisations, the NMA worked upon and 
welcomed the reforms implemented by the Defamation Act 2013 applicable to England 
and Wales. The NMA previously responded to the Scottish Law Commission’s 
consultation on defamation law reform. We would welcome similar reforms conducive 
to press freedom and freedom of expression to be brought forward in Northern Ireland. 
 
The defamation laws, in combination with prohibitive legal costs exert a powerful 
chilling effect upon journalistic investigation and publication. Even swift rebuttal of a 
threat or claim without merit can result in high legal costs, which would not be 
recovered. 
 
The NMA therefore very warmly welcomes the detailed consideration and tremendous 
work of the Scottish Law Commission and the Scottish Parliament in bringing forward 
this Bill which will reform both substantive law and procedure. We appreciate the 
thorough review of the law and often highly technical analysis which has been 
necessary to produce this Bill. These reforms are very important, and we hope that 
they can be introduced as soon as possible. Their underpinning of freedom of 
expression will benefit democratic oversight and democratic debate. 
 
Do you think the Bill strikes the right balance between freedom of expression 
and the protection of individual reputation? 
The NMA considers that the Bill will achieve a better balance in respect of the 
vindication of individual reputation against freedom of expression and press freedom. 
 
We would be happy for further consideration to be given to any proposals by the 
Scottish media organisations for widening some prohibitions on bringing an action by 
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certain categories, ensuring high thresholds for bringing actions are both set in statute 
and applied in practice and expansion and some defences to be expanded and 
strengthened as indicated below. 
 
Do you think the Bill clarifies the law and improves its accessibility? 
The NMA considers that the Bill updates and improves the law and we particularly 
welcome the Bill’s provisions on qualified privilege and verbal injury. 
 
Do you have any views on the proposed definition of defamation and should 
this be defined in statute? 
The NMA supports the stronger definition of defamation in statute, based upon the 
Sim v Stretch test. It is important that this is narrowly confined and there is some 
concern that ‘tends’ might yet allow more expansive interpretation, notwithstanding the 
introduction of the serious harm test. 
 
What are your views on the proposed ‘serious harm test’? Should this follow the 
meaning applied by the UK Supreme Court to the equivalent provision in English 
law (section 1 of the Defamation Act 2013)? 
The NMA strongly supports the introduction of a higher threshold by statute through 
the new test of serious harm. It is vital that any such serious harm test intended by the 
legislature to set a high threshold will actually be interpreted and applied by the courts 
in practice as so intended, without encouraging  costly and prolonged satellite litigation 
against media companies as to its meaning. The new threshold must provide a robust 
safeguard for freedom of expression, deterring threats, and claims which are intended 
to deter investigation and publication of matters of legitimate public interest. 
 
Do you have views on the Bill in relation to the restrictions on raising defamation 
actions by public authorities and the Bill’s provisions relating to businesses? 
The NMA supports the restrictions stemming from the Derbyshire Council principle. 
Threats of legal action and the bringing of legal action otherwise prevent proper public 
scrutiny, public discussion, democratic debate and public oversight. 
 
Further consideration could be given to extension of the categories of those excluded 
from bringing claims.  In addition to public authorities, we suggest that private 
companies performing public functions on behalf of public authorities should be 
precluded from bringing defamation actions in respect of their discharge of public 
functions. Private companies and other bodies delivering public functions ought not be 
able to bring claims in respect of those activities. 
 
There are also concerns that individuals who are office holders of an organisation 
might well seek to exploit Clause 2(5) by claiming that they have been defamed in 
some personal capacity through criticism of an organisation with which they are closely 
identified. This could perpetuate the chilling effect upon public scrutiny, democratic 
discussion and public oversight that the statutory incorporation of the Derbyshire 
Council principle is intended to prevent. 
 
In relation to the Bill’s provisions for business, there are concerns that the requirement 
that ‘the statement has caused (or is likely to cause) financial loss’ could still be 
exploited by powerful organisations to stop legitimate investigation and reporting, 
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since they will rely upon ‘likely to cause’. A better balance, which might help avoid this 
chilling effect, might be achieved by requirement of ‘serious’ financial loss. 
 
Do you have views on the Bills provisions covering a single publication rule and 
secondary publishers? 
The NMA strongly supports the introduction of a single publication rule, especially 
given the advent of digital publication, the current application of the current law which 
was formed and intended to apply to a very different publishing landscape and the 
necessity for this legal reform. 
 
What are your views on the proposed reduction of the limitation period for 
actions from three years to one year, and the other provisions covering 
limitation periods? 
The NMA strongly supports the reduction of the limitation period to one year for 
defamation actions. Defamation is intended to provide the means of swift action by an 
individual to vindicate their personal reputation.  One year provides sufficient time to 
initiate defamation proceedings since it is reasonable to expect prompt action by an 
individual as soon as they are aware of serious harm to their reputation caused by a 
defamatory publication. News publishers are already prepared to resolve complaints 
as swiftly as possible through their own complaints’ procedures and IPSO, where 
appropriate. 
 
Do you think the range of remedies suggested in the Bill for defamation and 
malicious publication are sufficient or should they be improved? 
Media organisations have some freedom of expression reservations and concerns 
about Clause 30 Power of the court to require removal of a statement etc. 
 
What are your views on the proposed defences (truth, honest opinion etc.) in 
relation to actions on defamation and malicious publication? 
The Bill’s incorporation of the defences of truth, honest opinion and publication on 
matters of public interest are welcomed. It is important that the Bill ensures that the 
honest opinion defence will apply where evidence is widely known by ordinary persons 
(including to news stories and matters of local or special interest likely to be known to 
the audience/readers)  and to satire and hyperbole etc and we refer you to suggestions 
by the Scottish Newspaper Society for appropriate acknowledgment in Clause 7.3 and 
7.5.   
 
We also hope that assurances can be given that the Bill augments the defences to 
malicious publication and does not reduce them. 
 
 Do you have views on the provision in the Bill relating to absolute and qualified 
privilege? 
The NMA supports the Bill’s provisions on absolute and qualified privilege and 
welcomes the promotion of open justice by better protection of fair and accurate 
reporting of court proceedings. 
 
 What is your opinion on the proposal that there will be a presumption against a 
jury trial in defamation actions? 
The NMA supports the proposal that there will be a presumption against a jury trial in 
defamation actions. 
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The Bill does not deal specifically with issues created by the ease of internet 
publication (although a lot of its provisions will be relevant to such cases). Are 
you content with this approach? 
In view of the focus of the Bill and need for reform to be put into effect as soon as 
possible, the NMA does not object to this approach. 
 
13. Are there other provisions you would have liked to have seen in the Bill or 
other improvements that should have been made to the law on defamation and 
malicious publication? 
The NMA refers you to the submissions of the Scottish Newspaper Society, 
submissions from NMA member media organisations and has no objection to 
exploration of other organisations’ interesting proposals (such as Scottish PEN) which 
might update, promote and counteract the chilling effect of the defamation laws upon 
investigation and reporting.  
 
 
 
The News Media Association  
12 March 2020 
 
 
 
 
  
 
 
 
 


