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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM NATIONAL UNION OF JOURNALISTS 

 
Introduction 
 
The National Union of Journalists (NUJ) is the representative voice for journalists and 
media workers across the UK and Ireland. It was founded in 1907 and has around 
27,000 members, including around 2,000 in Scotland. The NUJ is not affiliated to any 
political party and has a cross-party Westminster parliamentary group. 
 
We represent staff and freelance journalists, and seek to protect the incomes, jobs 
and livelihoods of our members across all sectors of the industry where they work, 
including broadcast media, newspapers, news agencies, magazines, books, public 
relations, communications, online media, photographers and videographers. The 
union fights to defend the right of journalists to operate in the public interest, and to do 
so without interference from government or vested interests of any type.  
 
Our concern for the purposes of this submission is how this Bill will affect the working 
lives of our members. Currently unwarranted and unjustified threats of defamation 
have a significant effect on the reporting of wrongdoing in Scotland by journalists, 
encouraging those who bring such actions the right to stifle and oppress honest 
reporting on matters of wrongdoing and fair criticism. 
 
The economic background to the Scottish news industry 
 
Defamation Law in Scotland has not substantially changed since 1996, during which 
time there have been crucial changes in the news and media industry which have 
significantly altered the balance between privacy and fair reporting. While there may 
have been a point in history when defamation legislation might have been (in the case 
of journalism) a chance for the man in the street to seek redress against powerful 
newspaper barons, those times have changed. Journalism has never been more 
widely consumed than as of now, but sectors of the industry are significantly 
weakened.  
 
There has been a long-running decline in print sales of newspapers for a generation, 
but for a long part of that decline they were seen as investable propositions.  As 
recently as 2004, the US-based Gannet bought the Herald titles for £216m, and 
Johnston Press bought the Scotsman titles for £160m two years later – in the latter 
case paying almost twice what they had been worth a decade earlier. However, since 
then there have been serious questions about the continued viability of Scottish 
newspapers. Publishers have reacted by reducing pagination, raising cover prices, 
and attempting to monetarise their news websites with varying degrees of success. 
Most significantly they have cut jobs and increased workloads – with the NUJ 
estimating that Scottish newspapers lost half their journalists in the decade before 
2014. Those cuts have continued in the years since, and journalists at most Scottish 
titles face continued uncertainty about the long-term future of their jobs. Certain 
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newspaper groups, including the Gannet-owned Newsquest, seem to have near-
annual rounds of threatened compulsory redundancies, while at the same time offering 
below-inflation pay increases. The result are newsrooms whose journalists are 
demoralised, under-threat, and significantly overworked. 
 
That Scottish journalists continue to produce high quality, long form or investigative 
journalism is often in spite of, rather than because of, the financial priorities of their 
employers. Our members, particularly on regional and weekly titles, report that the 
impetus on them is to produce a certain number of articles each week, with quantity, 
rather than quality being rewarded. In numerous cases, they have become aware of 
alleged wrongdoing by public authorities, the exposure of which would be in the public 
interest, but cannot justify the time needed to investigate. The nature of investigative 
or long-form journalism is that they are time consuming. There is no guarantee of 
success. They can be a significant drain on tight budgets. They are a hard sell to an 
editor. 
 
In addition, among the large newspaper groups, the hands which hold the power to 
relax those editorial budgets have become separated from the communities the media 
serve. The Herald titles are among 25 Scottish titles which whose eventual owner is 
Gannett Co Inc, headquartered in Virginia, USA.  Gannet is highly profitable, but also 
known for ruthless cost-cutting. The Scotsman owner JPI Media Ltd holds claim over 
20 newspaper titles in Scotland. JPI Media, formed out of the pre-packaged sale 
following the closure of Johnston Press, and is controlled by four investment 
companies.  Overall, the decision as to whether return profits to investors or to invest 
in journalism is made a long way from the newsdesks - is rarely in favour of them. 
 
Defamation law reform alone cannot solve these economic realities – but the practical 
effect of threats of legal action upon public interest journalism have to be seen in this 
context. When budgets are tighter, vexatious defamation claims will have a greater 
chance of silencing responsible journalism. 
 
The large newspaper groups may dominate perception of the print and online media, 
but smaller players face different challenges. Smaller groups, from the employee-
owned West Highland Free Press to DC Thomson cannot escape the wider financial 
challenges the industry faces.  For a recent snapshot, when Scottish Provincial Press 
was rescued by a new venture Highland News and Media , it had a £7.1m pension 
deficit and £500,000 owed to trade creditors. The innovative and bold business model 
and journalism of The Ferret has proved to be a significant success, but even a new 
organisation which has found its feet could still be floored by having to defend a 
defamation action, regardless of its merits. 
 
Finally, around a third of the NUJ’s membership are freelance journalists. Those 
journalists are by their nature vulnerable. They are unlikely to have the protection of 
lawyers or resources to defend legal claims.  Additionally, it is increasingly common 
for media organisations to include oppressive indemnity clauses in their contractual 
relationship with freelance contributors, and in a declining market those freelances 
have little bargaining power to actively negotiate any alternative. Freelance journalists 
are exceptionally vulnerable to legal threats. 
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Analysis of the Bill 
 
The Defamation and Malicious Publications (Scotland) Bill is a significant step in the 
right direction towards reforming outdated legislation and strikes a better balance 
between freedom of expression and the right of redress. We have previously argued 
for several of the changes, such as the inclusion of a serious harm threshold and a 
statutory public interest defence. The proposed legislation also makes other welcome 
steps, such as removing the anomaly where proceedings could still be brought when 
they had not been conveyed to a third party. The change in limitation period from three 
years to one is also welcome. The statutory definition of  
 
We suggest the following changes to the Bill: 
 

1. We have a clear statutory definition of defamation, and a threshold of serious 
harm. Where there are restrictions on free speech, it is right and proper that 
they are clear and accessible, so this section is welcomes. However, for 
consistency, it would be appropriate for the word “serious harm” instead of 
“harm” in Part 1, 1 (4)(a). 

 
2. In 2(3)(b) the wording should reflect that reality that public services are 

frequently provided by private companies, and the difference is often invisible 
at the point of use. Scrutiny of delivery of public services is an important aspect 
of journalism, and if private companies are able to bring defamation actions 
regarding their delivery of public services, this creates an unequal footing. It is 
appropriate that private companies should be bound by the same laws as public 
bodies when delivering public services.  

 
3. In 2(5) we suggest that any individual bringing proceedings should not be 

allowed to be funded by a public authority, or by a private company involved in 
the delivery of public services. 

 
4. In 4(2)( c) we are concerned that the definition remains very vague. 

 
5. In 4(2)(d) we believe the move to add categories to the definitions should be 

made through primary legislation. 
 

6. For consistence with the principles of veritas, in s.5, the title of “Defence of truth” 
might more consistently be called “Defence of truth or substantial truth” 

 
7. In 5(2)(a) we believe the words “not all” should be replaced with “one or more” 

to ensure that this defence is clearer. 
 

8. In 7(3) words should be added to give effect to the condition that the evidence 
may be widely known, even if the specific statement did not reference that. 

 
9. In 7(5) we propose that an exception is made for legitimate journalistic devices, 

such as satire or hyperbole, which do not alter the author’s honestly held 
opinion. 
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10. In 13(1)(e) we suggest the word “reasonable” is inserted before “steps” to avoid 
abuse of any amends that might be agreed to. 

 
Vexatious threats. 
 
As was explained earlier, against the economic background of the economic pressures 
of journalism in Scotland, the threat of a defamation case, justified or not, can be 
enough to decide what makes the news agenda. These extra-judicial threats are often 
by their nature hidden, something which serves the interests only of those who do not 
want their activities to be held to scrutiny. 
 
 For such a threat to be effective, of course, it needs to be made with individuals or 
organisations with access to resources to back that up. It is crucial in a mature 
democracy that journalists should be able to hold individuals and organisations to 
account for their actions, regardless of their financial power.  
 
 The chilling effect of vexatious threats of legal actions is significant.  It is an abuse of 
the intention of defamation legislation and damages journalism. Responding to such 
threats takes time, expense and resources. It deters or delays honest journalism. The 
news agenda should be defined by editorial decisions, not by those of thin skin and 
thick wallets. 
 
 To counter this we support the inclusion of a legal remedy so defenders can protect 
against, and bring counter actions for, claims brought in bad faith. 
 
 
This Bill is a welcome development. Our response to it is predominately positive. We 
ask the Justice Committee to give strong thought to the suggests above and how they 
might support strong journalism in the public interest. 
 
 
 
National Union of Journalists 
13 March 2020 
 


