
  REF NO. J/S5/20/DMP/22 

1 
 

JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM THE FACULTY OF ADVOCATES 
 
1. Do you think the Bill strikes the right balance between freedom of expression and 
the protection of individual reputation? 
Some aspects of the Bill do so, others do not. We refer to the Faculty’s 
previous submissions and the further observations contained in this 
document. 
 
2.    Do you think the Bill clarifies the law and improves its accessibility? 
On some issues the Bill clarifies the law but on others it does not – see again 
the totality of the Faculty’s responses. This is also our view in relation to 
accessibility. 
 
3.    Do you have any views on the proposed definition of defamation and should this 
be defined in statute? 
The definition of what constitutes a defamatory statement is not necessarily an 
improvement on the common law position. The phrase “ordinary persons” in 
section 1(4)(a) is open to a very wide range of interpretation. Does it include 
ordinary persons who hold strong, controversial or entrenched views on 
matters of religion, morality, gender politics, nationality etc.? The Faculty 
adheres to the reservations expressed by it in relation to the wisdom of defining 
what constitutes a defamatory statement (Faculty Response to the Scottish Law 
Commission’s Discussion Paper). This definition was not in the SLC draft Bill. 
It does not match the wording of the test set out in Sim v Stretch – see the SLC 
Discussion paper paragraph 2.7. 
 
4.    What are your views on the proposed ‘serious harm test’? Should this follow the 
meaning applied by the UK Supreme Court to the equivalent provision in English law 
(section 1 of the Defamation Act 2013)? 
For the reasons previously offered by the Faculty we are opposed to the 
introduction of the test. There is no reason to think that the Scottish courts have 
been troubled by trivial claims which they have been unable to dispose of at an 
early stage. On the specific question about whether the test should “follow the 
meaning applied by the UK Supreme Court….” the Scottish courts will be bound 
to follow this approach if the wording of the new statutory provision simply 
mirrors the equivalent English provision.   
 
5.    Do you have views on the Bill in relation to the restrictions on raising defamation 
actions by public authorities and the Bill’s provisions relating to businesses? 
The Faculty has nothing to add to its previous submissions on these issues. 
 
6.    Do you have views on the Bills provisions covering a single publication rule and 
secondary publishers? 
We respond to this question and to question 12 in one answer. The issues of 
secondary publication and the single publication rule are closely linked to the 
important and huge topic of how to regulate “internet publication” which we 
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take to include the myriad ways in which statements made by one person can 
be hosted, posted, passed on or otherwise distributed to an ever widening 
readership. In other words the bigger issue is the regulation of internet 
publishing. The Faculty remains of the view (see our previous responses) that 
this bigger topic needs to be tackled before the important subsidiary issues 
raised in question 6 can properly be resolved. As a matter of principle it is 
unsatisfactory to proceed on the basis that the parent topic is not dealt with 
while at the same time introducing provisions which are non-specific to internet 
publications but which will apply to a greater or lesser extent to internet based 
repetitions and further publications.  
  
7.    What are your views on the proposed reduction of the limitation period for 
actions from three years to one year, and the other provisions covering limitation 
periods?  
The Faculty opposes the change from one year limitation period and refers to 
its previous submissions on these issues. 
 
8.    Do you think the range of remedies suggested in the Bill for defamation and 
malicious publication are sufficient or should they be improved?  
The Faculty has nothing to add to its previous submissions on these issues. 
 
9.    What are your views on the proposed defences (truth, honest opinion etc.) in 
relation to actions on defamation and malicious publication?  
The Faculty refers to its previous submissions on these issues which outline 
in detail our position on each. 
 
10. Do you have views on the provision in the Bill relating to absolute and qualified 
privilege? 
The Faculty refers to its previous submissions on these issues and maintains 
that position. 
 
11. What is your opinion on the proposal that there will be a presumption against a 
jury trial in defamation actions? 
The Faculty supports this proposal. Cases which are only concerned with the 
single issue of whether a statement is defamatory would continue to be 
suitable for jury trial but these cases are likely to be extremely rare. 
 
12. The Bill does not deal specifically with issues created by the ease of internet 
publication (although a lot of its provisions will be relevant to such cases). Are you 
content with this approach? 
No we are not – see our answer to question 6. 
 
13. Are there other provisions you would have liked to have seen in the Bill or other 
improvements that should have been made to the law on defamation and malicious 
publication? 
No. 
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