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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM SCOTTISH PEN (PART 1) 
 
On behalf of Scottish PEN – the Scottish centre of the PEN International network – we 
attach is our evidence to the Justice Committee’s scrutiny of the Defamation and 
Malicious Publications (Scotland) Bill. This includes our responses to the Committee’s 
call for evidence, a line-by-line analysis of the Bill, a specimen amendment to restrict 
private entities with more than ten employees bringing defamation actions, and draft 
amendment to introduce additional provision for unjustified threats, based on the 
Intellectual Property (Unjustified Threats) Act 2017 into the Bill. 
 
Reform of defamation law in Scotland is long overdue. We believe the Bill is a 
significant step in the right direction. We support most of the key reforms proposed in 
the Bill, including the inclusion of a serious harm threshold, a statutory public interest 
defence open to anyone seeking to share information in the public interest, the 
proposed single publication rule which ensures liability for a statement cannot continue 
ad infinitum for simply sharing a social media post online, and the reduced window of 
one year within which defamation actions must commence. We believe these reforms 
will strike a better balance between the right to free expression in a democratic society, 
on the one hand, and the right of individuals to protect their reputations from being 
unjustly maligned on the other.  
 
However, in addition to the changes to defamation law already set out in the Bill, we 
believe there are opportunities to further strengthen these proposals in three key ways. 
These are: (a) in respect of the right of corporations to launch defamation proceedings 
(b) the extension of the Derbyshire principle to private entities delivering public 
functions, and (c) introducing a new delict of making unjustifiable threats. 
 
Firstly, we believe the Committee should reconsider imposing additional restrictions 
on the capacity of private corporations to bring defamation proceedings against critics, 
consumers, journalists, competitors and independent watchdogs. This could be 
accomplished in different ways. At one end of the spectrum, the Bill could prohibit 
companies from bringing actions in the same manner as public bodies. Short of that, 
however, we believe the Committee should consider introducing a prohibition based 
on company size, building on the Australian experience. Attached to our submission 
is a model amendment based the Australian Defamation Act 2005, which restricts 
private companies with more than ten employees from bringing actions. We believe 
this is an important compromise which maintains the ability of smaller organisations to 
protect their reputation, while protecting against larger companies using their financial 
and organisational resources to stifle civic debate and legitimate criticism.  
 
The Bill enshrines the principle that public authorities cannot bring defamation 
proceedings. While we support this, we believe the Bill can and should go further. 
Public services in Scotland are not always delivered by public authorities, and this can 
differ from local authority to local authority. Where private entities are entrusted to 
deliver public functions, we believe that a private entity should be barred from bringing 
defamation actions in terms of how it has delivered or is delivering public functions. 

https://www.legislation.sa.gov.au/LZ/C/A/DEFAMATION%20ACT%202005/CURRENT/2005.50.AUTH.PDF
https://www.legislation.sa.gov.au/LZ/C/A/DEFAMATION%20ACT%202005/CURRENT/2005.50.AUTH.PDF
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Put most simply: if a local authority could not bring defamation actions to limit criticism 
of how it was delivering local services, why should a private company delivering 
precisely the same public functions in another location be able to use defamation law 
to effectively constrain the same criticism? 
 
As introduced, we also believe the Bill does not go far enough to protect writers and 
publishers against vexatious or unjustified threats of legal action prior to the 
commencement of court proceedings. It is vital that the Committee appreciates that 
free expression can be significantly chilled long before court action has even begun, if 
it ever begins. The receipt of legal letters requiring amendments, additions, deletions, 
take downs, apologies or payments takes place out of sight of the courts and the wider 
community. Whether or not the publication is truly defamatory, whether or not 
defences may apply to the defender’s case, the mere threat of costly and protracted 
court action is often enough to restrict the legitimate exercise of free expression by 
defenders who find themselves at an economic disadvantage to those accusing them 
of defamation. 
 
We believe victims of unjustifiable threats should have stronger legal recourse. To this 
end, we have attached a draft amendment based on the Intellectual Property 
(Unjustified Threats) Act 2017 to establish a legal mechanism to protect against 
unjustified threats of defamation actions brought solely to stifle legitimate expression. 
This is not another barrier for pursuers with legitimate grievances to overcome, but 
would offer defenders an innovative form of recourse against abuse, and encourage 
a proportionate and constructive relationship between parties.  
 
We hope the amendments we have proposed will better protect free expression 
through reform for everyone in Scotland. This is a unique opportunity to ensure that 
the laws of Scotland better protect free expression and reflect the many ways people 
communicate, source information and express themselves. We stand ready to support 
the Justice Committee throughout this process and await your findings as the next 
step in a necessary and overdue process.  
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1. Do you think the Bill strikes the right balance between freedom of 
expression and the protection of individual reputation? 

 
The Bill is a significant improvement on existing Scots Law, enabling people to protect 
their reputations while establishing far greater protections for press freedom and free 
expression more broadly. Establishing clear new defences to defamation actions, as 
well as adopting a single publication rule, will strike a better balance between these 
sometimes competing interests in a way which is more relevant and accessible in the 
digital age for a wide range of individuals and organisations – including journalists, 
academics, scientists, campaigners, activists, community groups, bloggers, social 
media users and civil society more broadly.  
 
Unless the key reforms in the Bill are passed, defamation law will continue to be 
skewed in favour of pursuers, offering inadequate and outdated defences and unclear 
definitions which only breed uncertainty for defenders. This reform will significantly 
address these problems, recalibrating defamation law to offer potential pursuers an 
accessible way to protect their reputation, while establishing meaningful and easily 
understood defences for potential defenders.  
 
However, we believe there are a number of ways the Bill could be improved to better 
strike the balance between free expression and the protection of individual reputation. 
This includes restricting private companies from bringing defamation actions. This 
could be accomplished by a ban on all non-natural persons bringing defamation 
actions, or alternatively, by adopting Australian legislative models, by enabling only 
micro-enterprises (with fewer than 10 employees) to bring proceedings in defamation. 
Either approach would, in our submission, strengthen this Bill. Left unreformed, there 
is a danger that private companies – who do not have feelings and therefore cannot 
suffer psychological damage – will continue to be able to use their financial resources 
to stifle independent scrutiny of their products, services and business practices in 
Scotland. 
 
Further to this, the reforms do little to prevent abuse prior to formal court proceedings 
starting. Defamation can chill free expression prior to any court action, with the sending 
and receiving of legal letters requesting edits, apologies, take down requests and 
demands for financial penalties in a process that is not open to independent scrutiny 
and depends on access to legal representation. This highlights a central issue with 
defamation law that needs to be addressed by reform. We can dissuade the sending 
of unjustified threats by establishing a mechanism for defenders to bring counter 
actions in a manner that encourages a proportionate, conciliatory and constructive 
interaction between parties prior to a court action. The principles of defamation law 
should determine whether an action can be brought, not people’s ability to afford to 
defend themselves. 
 
2. Do you think the Bill clarifies the law and improves its accessibility? 
 
Yes. Placing more aspects of the law on the face of the Bill makes defamation law far 
more accessible. To understand the law and its definitions and defences, it will no 
longer be necessary to have regard to the same extent to complex and inaccessible 
appeal court judgments and case law. This will strengthen people’s ability to 
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understand their rights, what constitutes defamation, what they can and cannot 
express, and what defences are available to them.  
 
The complexity of existing defamation law has enabled litigants to threaten vexatious 
action and can cause defenders to act pre-emptively to avoid costly legal action, based 
on an unequal access to legal resources and understanding of the applicable legal 
rules. Including as much as possible in the Bill itself will address this inequality, offering 
a clearer and more accessible resource for everyone, irrespective of legal 
understanding and access to legal representation. This approach is consistent with 
the principles of the European Convention on Human Rights, which provides that laws 
which impact on the fundamental right of free expression should be reasonably 
accessible to everyone. 
 
The inclusion of a statutory public interest defence, as opposed to the Reynolds test, 
also makes the defence more accessible to the wide range of people who could be 
targeted by defamation actions. The Reynolds test is targeted explicitly at journalists 
and is shaped around best journalistic practice. While a useful and clear set of 
principles, it is drawn too narrowly which could result in the defence being out of reach 
for defenders who are not journalists and may not be able to follow the steps outlined 
in the Reynolds test. Establishing a statutory public interest defence addresses this 
concern by opening up the defence to the public interest nature of their work or 
reporting, not the industry that they are part of.  
 
3. Do you have any views on the proposed definition of defamation and 
should this be defined in statute?  
      
Defamation should be defined in statute to ensure the law is accessible to everyone, 
as the legislation will contain all the essential legal tests against which defamation 
claims will be judged. The increased visibility of legal thresholds, definitions and 
defences will help address public confusion about the scope of defamation law and 
reduce vagueness about key concepts used in the legislation.  
 
Placing the definition of defamation on a statutory footing will help signpost the 
changes brought forward by reform, such as requiring publication to a third party. This 
ensures that all changes are easily accessible and visible to every stakeholder in 
Scotland. This would further limit disruption following reform and continue to 
strengthen the law’s accessibility. As mentioned in the previous answer, this approach 
is in line with the principles of the European Convention of Human Rights, which 
provides that restrictions on freedom of expression should be reasonably 
understandable to anyone who may be affected by them. 
 
4. What are your views on the proposed ‘serious harm test’? Should this 
follow the meaning applied by the UK Supreme Court to the equivalent provision 
in English law (section 1 of the Defamation Act 2013)? 
 
The inclusion of the serious harm threshold is vitally important for reform, ensuring the 
law cannot be abused to bring forward vexatious legal actions aimed at restricting 
public discourse or legitimate criticism. The definition of defamation alone offers an 
inadequate threshold to protect free expression. As it stands, the pursuer is not 
required to outline, define or show evidence for the harm caused by the allegedly 
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defamatory comment. The serious harm threshold addresses this directly, placing the 
onus on the pursuer, and not the defender, that both harm has been caused and that 
harm was of a serious enough nature to warrant legal action. This aligns defamation 
with established standards in civil law and should be supported by the Justice 
Committee.  
 
The lack of a serious harm threshold also enables the mere threat of a defamation 
action to chill freedom of expression. There are a number of examples of this playing 
out in courts across the UK. An action was brought against writer, Jake Arnott for his 
novel, Johnny Come Home, which featured a character with the same name as the 
stage name of someone who had been active in the entertainment industry a quarter 
of a century prior to publication. The establishment of a serious harm threshold will not 
introduce onerous barriers for defamation actions where the harm is apparent; it only 
establishes a robust process by which borderline actions are scrutinised more closely 
with vanity cases unable to proceed to costly legal proceedings. At a time where legal 
aid is increasingly difficult to obtain for defamation actions, this will result in fewer 
costly and time intensive court actions and a more accessible law for everyone, 
irrespective of income or access to legal representation. 
 
During the Scottish Law Commission (SLC) process and Scottish Government 
consultation, we were awaiting the Supreme Court judgement on Lachaux v 
Independent Print Ltd and another which, at its core, explored how the serious harm 
threshold as outlined in s.1 of the Defamation Act 2013, would function after the Court 
of Appeal stated that the seriousness of the harm incurred could be inferred from the 
words used. However, while dismissing the appeal against the Court of Appeal verdict, 
the Supreme Court challenged the lower court’s interpretation of the serious harm 
threshold.  
 
In its judgement, the court considered that “section 1 of the 2013 Act not only raises 
the threshold of seriousness from that in Jameel and Thornton, but requires its 
application to be determined by reference to the actual facts about its impact, not 
merely the meaning of the words.” It went on to state: “that the extent of damage is 
now part of the test for a defamatory statement.” This is a significant ruling as it 
confirms the increased threshold of seriousness, outlines the importance of viewing 
harm in reference to the actual facts, as opposed to something inferred from the words 
themselves and establishes a meaningful test based on the extent of the damage that 
needs to be considered by the court. We believe the Bill’s definition of “serious harm” 
should follow this approach.  
 
Concerns have been raised concerning the threat of legal actions moving to legal 
jurisdictions outwith Scotland, most notably London with the potential for higher 
settlements possible, if the tests for defamation are harmonised north and south of the 
border. However, the legacy of six or seven figure damages in the UK predates this 
reform process and the 2013 reform in England and Wales and there is little evidence 
of Scotland losing legal actions in search of those potential damages. The law of both 
England and Wales and Scotland include legal rules on whether or not the jurisdiction 
is the appropriate one for legal actions to proceed in. Pursuers will need to justify their 
forum choice. If inappropriate, the courts can simply decline jurisdiction.  
 

https://www.supremecourt.uk/cases/docs/uksc-2017-0175-press-summary.pdf
https://www.supremecourt.uk/cases/docs/uksc-2017-0175-press-summary.pdf
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While this process has been complicated by online communication and publication 
that can easily cross different jurisdictions, processes remain to adequately examine 
the relevance of where the action is based. No credible evidence has been produced 
to support the idea here would be an exodus of legal actions if Scotland were to 
introduce a serious harm threshold for defamation. We believe this is not a compelling 
reason to step back from this necessary and important reform. 
 
Further to the content of part one of the Bill, it is important that the standards and 
thresholds are consistent across the entire Bill. To this end, the serious harm threshold 
should be incorporated into part two of the bill (Malicious Publications). As a result, 
subsections (b) of s. 21 – 23 needs reforming to mirror s.1(3), which identifies the 
threshold as “serious financial loss”.  This should replace “financial loss” as outlined in 
part two.  
 
A key improvement brought forward by the serious harm threshold is the requirement 
of the pursuer to evidence the harm caused by the statement. However, s.24 states 
that: “A pursuer in proceedings under this Part does not need to show financial loss if 
the statement complained of is more likely than not to cause such loss.” This falls short 
of the standard outlined in s.1 and the Supreme Court ruling in Lachaux v Independent 
Print Ltd and another. To address this, we are calling on the committee to amend this 
section to ensure that pursuers are required to show financial loss as a central part of 
this part of the bill.  
 
5. Do you have views on the Bill in relation to the restrictions on raising 
defamation actions by public authorities and the Bill’s provisions relating to 
businesses? 
 
It is already an accepted principle that public bodies cannot bring defamation actions 
in Scotland, following the Derbyshire principle. The Bill effectively restates this 
principle. We support this move and believe it will make the law more accessible and 
easier to understand. However, we believe there are a number of aspects that need 
improvement. As it stands, public bodies are able to contribute financial and 
organisational resources towards defamation actions brought by individuals, such as 
employees and representatives. This offers a significant loophole to the Derbyshire 
Principle as it enables public bodies to support individual actions, which may enable 
them to support proxy actions.  
 
Councils in South Tyneside and Carmarthenshire, as well as a primary school in South 
London have all financially supported defamation actions brought by their employees 
against individuals, including local bloggers, enabling the pursuer to gain access to 
financial resources beyond their means alone. This could threaten to re-establish an 
inequality of arms between defenders and pursuers, while also enabling taxpayer 
money to be used to fund defamation actions by proxy. This lack of transparency and 
accountability as to the funding of private defamation actions at the expense of the 
funding of public services, both demonstrates why the Derbyshire Principle is an 
important aspect of law that should be incorporated onto the face of the law and why 
public bodies should not be able to financially support actions brought by those in their 
employ.  
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Further to this, the Bill establishes an unequal playing field between public bodies who 
are prevented from bringing defamation actions and private bodies delivering public 
services who are not. Increasingly across Scotland, public services are delivered by 
companies who trade for profit. These organisations may deliver identical services to 
that of public bodies elsewhere in the country but are able to use defamation law to 
target criticism or public scrutiny.  
 
People who live in these areas may not be aware of who delivers their public service 
or the difference in terms of defamation law. This could result in members of the public 
facing different and unknown threats for speaking out on issues related to public 
service provision. It is our position that a similar restriction to that found in the Bill 
should be established for private companies preventing them from bringing actions. 
Failing this, private companies who deliver public services should be held by the same 
laws that public services are and so are restricted from bringing legal actions to 
suppress criticism of how they deliver public functions. Put most simply: if a local 
authority could not bring defamation actions to limit criticism of how it was delivering 
local services, why should a private company delivering precisely the same public 
functions in another location be able to use defamation law to effectively constrain the 
same criticism?  
 
6. Do you have views on the Bills provisions covering a single publication 
rule and secondary publishers? 
 
We support the inclusion of the single publication rule to replace that of the multiple 
publication rule and see it as a vital part of the modernisation of the law to take into 
account and adequately protect people who use online platforms to express 
themselves. In terms of secondary publishers, we are supportive of the approach 
taken to define the roles of ‘author’, ‘editor’ and ‘publisher’ to ensure only they can be 
liable for defamation actions.  
 
However, the definition of ‘editor’ is not precise enough, leaving it open for abuse. 
Without amendment, this definition could catch secondary publishers, the body of 
individuals explicitly protected in this section. While subsection (3) goes some distance 
to cover this issue, s.3(a)(i) could be expanded to make clear that adding text or 
comments (in a social media post to accompany the republished link for instance) does 
not make the communicator an ‘editor’ for the purpose of this section and so avoiding 
liability for the statement they are republishing. 
 
7. What are your views on the proposed reduction of the limitation period 
for actions from three years to one year, and the other provisions covering 
limitation periods? 
 
The limitation period should be reduced to one year. The existing limitation period in 
Scotland is problematic for a number of reasons. Firstly, the fundamental nature of 
defamation is addressing statements that materially affect and cause serious harm to 
the reputation of the pursuer. To avoid further damage, it should be assumed that the 
pursuer would seek to limit the spread of the statement in question as soon as 
possible, making three-years an overly large amount of time within which to begin legal 
proceedings. If, after being made aware of the statement in question, the pursuer waits 
for three years to bring an action, it is not unreasonable to ask how much damage had 
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been inflicted on them if they were able to wait for such a long period of time just to 
begin legal proceedings.  
 
The three-year rule also has the potential to chill free expression. For publishers and 
writers in receipt of a threat of defamation action, in effect, this can be a three-year 
limbo, waiting to discover if an action will or will not be raised. This can indirectly 
discourage legitimate publications concerning the pursuer during this period of time.  
Reducing the limitation period to one year still gives individuals ample time within 
which to commence legal proceedings, while also ensuring they act promptly during 
the period of time when their reputation could be most acutely affected by the 
statement in question. 
 
As outlined in the Scottish Government public consultation, there is a compelling case 
for putting the limitation on hold if parties undertake alternative methods of dispute 
resolution in good faith to encourage this attempt to resolve issues prior to costly and 
time intensive court actions. However, protections would need to be in place to ensure 
this flexibility is not abused by parties seeking to manipulate the process.  
 
However, the basis of this is the point at which the cause of action was accrued and 
in Scots Law, this commences when the pursuer is first aware (or is made aware) of 
the statement in question, not the original publication of the statement. The difficulty 
that arises from this approach is objectively identifying this point in a manner that 
satisfies all parties to the action and to the court. While the original publication of the 
statement can be easily and factually identified and corroborated independent of all 
parties to the action, the pursuer’s awareness of the statement is open to interpretation 
and can be manipulated for partisan reasons.  
 
8. Do you think the range of remedies suggested in the Bill for defamation 
and malicious publication are sufficient or should they be improved? 
 
Most of the remedies outlined in the Bill are unproblematic, in our view. However, s.30 
outlines the capacity of the courts to require the removal of the statement in question 
during the court proceedings. While this is understandable, it threatens to establish a 
punishment prior to any ruling on the legality of the statement and the liability of the 
parties to the action. There are a number of remedies that could be deployed, such as 
the requirement of the defender to publish a statement highlighting the ongoing legal 
actions affixed to the statement in question to ensure any reader drawn to the 
statement, potentially by the ongoing legal action, cannot miss information about the 
court proceedings and questions surrounding the statement. While it may be good 
practice for a statement that is the basis of a defamation action to be removed during 
the court hearing to ensure that further harm cannot be accrued during proceedings – 
especially as the hearing may attract more attention to the statement in question – this 
should be a decision made by the defender and their legal representatives, not 
something imposed by the court prior to ruling.  
 
9. What are your views on the proposed defences (truth, honest opinion etc.) 
in relation to actions on defamation and malicious publication? 
 
Replacing the existing common law defences with truth, public interest and honest 
opinion is an important step in the right direction to modernise and simplify the law, 
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increase accessibility and bring it in line with international legal norms and practices. 
However, there are specific amendments to each that should be addressed to further 
improve these proposed defences. In the case where defamation proceedings are 
bought in respect of a statement conveying two or more distinct imputations, we need 
to ensure that the truth defence (s.5) is not defeated on a balance of probability 
between the number of imputations which are true. This would raise potential issues 
of preponderance that obscures the underlying truth of any one imputation. To this 
end, s.5(2)(a) should be amended: “not all” should be replaced with “one or more”. 
 
The honest opinion defence is a vital defence, especially for opinion, satire and 
comment writing, which is based on individual expression that moves away for clear 
statements of fact or truth. However, there are a number of amendments needed to 
avoid confusion and ensure people are able to freely express themselves. S.7(3) 
states the requirement for the statement in question to include or refer to the facts or 
evidence upon which it is based. While this is not bad practice and will help guide 
readers to the broader issues or debate, accessing this right should not be based on 
satisfying it in situations where the evidence is known or is likely known to the wider 
population.  
 
Where this is the case, the requirement to include the evidence is excessively onerous 
and could restrict free expression in a range of genres, publications and situations. 
Further to this, S.7(5) states that “The defence fails if the pursuer shows that the 
defender did not genuinely hold the opinion conveyed by the statement”. The central 
question here is how the defender demonstrates their honestly held opinion. This is 
an issue because a number of rhetorical devices, commonly used in a range of genres 
and publications, such as satire, playing the devil’s advocate or hyperbole will 
effectively mask this opinion, without diminishing it. We need clarification to ensure 
that this will not prevent defenders accessing this defence.      
 
10. Do you have views on the provision in the Bill relating to absolute and 
qualified privilege? 
 
S.10 of the bill outlines the privileged status of peer-reviewed content in academic or 
scientific journals. However, s.10 (4) (a) & (b) places undue restrictions on any 
assessments written based on the peer-reviewed content. Subsection (a) prevents 
assessments, reviews or responses being authored by the broader academic or 
scientific community, which is a vital way in which the communities are built and 
scientific and academic research is tested, scrutinised or improved. To this end, other 
authors should be able to respond to the original statement, while still being able to 
access privilege. Beyond this, subsection (b) establishes an onerous process by which 
the writing of an assessment is measured against the timeframe of writing the original 
statement. It is unclear as to why the requirement of simultaneous publication is 
necessary to access the privilege outlined in the section, especially if both are 
published in the same issue of the journal.  
 
11. What is your opinion on the proposal that there will be a presumption 
against a jury trial in defamation actions? 
 
Due to the complexity, length and costs associated with defamation actions we agree 
that the presumption of a jury trial should be removed.  
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12. The Bill does not deal specifically with issues created by the ease of 
internet publication (although a lot of its provisions will be relevant to such 
cases). Are you content with this approach? 
 
We support the approach to protect secondary publishers and move towards a single 
publication rule - two aspects that are pivotal when we look at online expression. Better 
defining the roles of author, editor and publisher establishes significant protections, 
alongside s.3(3), which explicitly targets online speech, is a better approach than that 
deployed in the 2013 Defamation Act in England and Wales, where s.5 has 
established an incentive for website operators to takedown content without taking 
steps outlined in the section to protect themselves from liability even if the original 
poster has viable defences they could depend on. The explanations of exempt roles, 
as outlined in s.3(4) of the Bill, while not prescriptive or used to limit legal interpretation 
offer practical guidelines that will aid people understanding their rights in defamation 
actions.  
 
In light of online expression, these should be expanded to accurately represent online 
behaviour. An example of this is s.3(4)(g) with covers the act of moderating 
statements. As content moderation online differs significantly from the examples given 
in this section, it should be amended to represent and adequately cover the actions of 
that role for both online and offline expression. As outlined in questions two and three, 
this will also improve the accessibility of this law, ensuring that the Bill itself offers 
people practical and easily understood advice and guidance on the law and all 
definitions, thresholds and defences.  
 
As outlined in our answer to question eight, s.30 represents a distinct threat to online 
free expression as the punishment for an alleged defamatory statement may come 
prior to a ruling on the action. There are a number of alternatives, such as the affixing 
of an explanatory note on the statement in question, prior to the ruling that could 
address the harm caused by the statement without requiring it to be removed.  
 
13. Are there other provisions you would have liked to have seen in the Bill or 
other improvements that should have been made to the law on defamation and 
malicious publication? 
 
We believe there are three key improvements which should be made to the Bill: 
 

• Preventing or restricting private companies from bringing defamation actions. 
• Private entities delivering public functions should be prohibited from bringing 

defamation actions in respect of how they discharge those public functions 
• A new delict of making unjustified threats of defamation action should be 

introduced. 
 
Private companies can use their financial and organisational resources to bring 
defamation actions against others in a manner that may amplify the inequality of arms 
between parties. For many years the discussion of toxic waste dumping in Pontypool, 
Wales was suppressed because of defamation threats and when cardiologist Dr Peter 
Wilmshurst criticised a heart implant product, the company responded by suing for 
defamation (it later transpired that two other doctors had been similarly silenced). In 



  REF NO. J/S5/20/DMP/23(a) 

11 
 

2008, Tesco brought a defamation action (and an action of malicious falsehood) 
against The Guardian and the paper’s editor, after the paper alleged the superstore 
used offshore tax havens to avoid corporation tax.  
 
While The Guardian admitted the story was ultimately false and made a public 
apology, the superstore delayed their decision as to whether to accept it and settle the 
case, leaving the threat of a more costly outcome still on the table. Throughout this 
process, the costs accrued by the newspaper mounting a defence dwarfed any 
potential damages. Former Labour MP, Paul Farrelly called this case, “the most 
flagrant abuse of the libel laws by a big corporation”. The superstore’s operations in 
Thailand also brought a criminal defamation action against three people, including a 
former Thai MP, which could have resulted in imprisonment and millions of pounds of 
damages. The same paper was also threatened with costly legal actions by Barclays 
bank and oil trader, Trafigura. 
 
The UK government acknowledged this threat in its Response to the Report of the 
Joint Committee on the Draft Defamation Bill 2013, arguing:  
 
“It is unacceptable that corporations are able to silence critical reporting by threatening 
or starting libel claims which they know the publisher cannot afford to defend and 
where there is no realistic prospect of serious financial loss.”        
   
Continuing to allow private companies to use defamation law raises issues of access 
to legal aid and legal representation. McDonald's Corporation v Steel & Morris [1997] 
EWHC QB 366 (or the McLibel case), where the fast food giant brought an action 
against activists led to a ECtHR ruling stating that “the denial of legal aid to the 
applicants deprived them of the opportunity to present their case effectively before the 
court and contributed to an unacceptable inequality of arms with McDonald's”. In this 
manner, many private companies have the financial resources to make any defence 
a costly process that many defenders will not be able to commit to. Without being able 
to commit the financial resources necessary to defend these actions, many people will 
choose to avoid sensitive but necessary topics. This represents a distinct threat to free 
expression, as members of the public will not be free to engage critically with private 
companies and source information independent from the companies themselves.  
     
However, not all corporations have the resources of Tesco, McDonalds or Trafigura. 
In fact, according to the Scottish Government’s own statistics, “As at March 2019, 
there were 354,125 Small and Medium-sized Enterprises (SMEs) operating in 
Scotland…SMEs accounted for 99.3% of all private sector businesses.” While this 
does not undermine the fundamental incompatibility between corporations and a law 
directed at protecting the private and personal life of individuals as outlined in 
international human rights laws and standards, there are ways to moderate and control 
the impact of private companies on defamation. The Scottish Government’s public 
consultation outlined Part 2, Division 2, Section 9 of the Australian Defamation Act 
2005 which described how some private companies are excluded from bringing 
defamation actions by outlining that: “A corporation has no cause of action for 
defamation in relation to the publication of defamatory matter about the corporation 
unless it was an excluded corporation at the time of the publication.” 
  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/217300/government-response-draft-defamation-bill.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/217300/government-response-draft-defamation-bill.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/217300/government-response-draft-defamation-bill.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/217300/government-response-draft-defamation-bill.pdf
https://www.bailii.org/eu/cases/ECHR/2005/103.html
https://www.bailii.org/eu/cases/ECHR/2005/103.html
https://www2.gov.scot/Topics/Statistics/Browse/Business/Corporate/KeyFacts
https://www2.gov.scot/Topics/Statistics/Browse/Business/Corporate/KeyFacts
https://www.legislation.sa.gov.au/LZ/C/A/DEFAMATION%20ACT%202005/CURRENT/2005.50.AUTH.PDF
https://www.legislation.sa.gov.au/LZ/C/A/DEFAMATION%20ACT%202005/CURRENT/2005.50.AUTH.PDF
https://www.legislation.sa.gov.au/LZ/C/A/DEFAMATION%20ACT%202005/CURRENT/2005.50.AUTH.PDF
https://www.legislation.sa.gov.au/LZ/C/A/DEFAMATION%20ACT%202005/CURRENT/2005.50.AUTH.PDF
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The Act goes on to define which companies can bring defamation acts and this is 
limited to two factors: “(a) the objects for which it is formed do not include obtaining 
financial gain for its members or corporators; or (b) it employs fewer than 10 persons 
and is not related to another corporation.” This is a radical departure from UK 
defamation law but as, in the Scottish context, (98.2%) of all private sector businesses 
in Scotland were small (0 to 49 employees), it highlights a potential compromise which 
will protect a significant number of business, while restricting those with the resources 
to launch vexatious actions or threats of actions. While we believe the fundamental 
incompatibility between defamation law and private companies means that they should 
not be able to bring legal actions, this is a compelling compromise that protects small 
companies while preventing larger companies from using their financial resources to 
threaten or bring defamation actions.  
 
As outlined in our answer to question five, with private companies increasingly 
delivering public services, there is an unequal legal landscape for how people interact 
with public service provision. Without restricting private companies from bringing legal 
actions to suppress criticism of how they deliver public functions, private companies 
are afforded access to legal provisions that other bodies delivering the same or 
equitable services are not, leaving the public unsure of their protections and ability to 
speak out. To this end, failing the reform we have outlined previously, if a private body 
delivers public services it should be prohibited from bringing legal actions to suppress 
criticism of how they deliver public functions. This is consistent with s.2 of the Bill.  
 
While this Bill is a significant step in the right direction it does little to regulate the legal 
processes that occur prior to court proceedings. This includes the sending and 
receiving of legal letters and threats. This is an opaque, but significant step of the 
process and where many defamation threats end as defenders are unable to afford 
the costs of court proceedings and so will consent to the requests of the pursuer at 
this stage, without being able to depend on the defences outlined in the Bill. In this 
manner, the receipt of legal letters can exert a coercive force on people expressing 
themselves both online and off in a process skewed in favour of pursuers. To ensure 
threats of action are shared in a proportionate and constructive manner, processes 
need to be in place to dissuade unjustified threats that are sent solely to stifle legitimate 
expression.  
 
This could be achieved by incorporating the concept of “communicating unjustifiable 
threats” of bringing defamation proceedings into Scots law. In the field of intellectual 
property rights, baseless threats of litigation based on patents, trademarks and 
registered design rights have increasingly been regarded as problematic. This is 
based on the realisation that laws can be abused to restrict the abilities of others and 
so need a legislative response. In 2017, the UK Parliament reformed IP law to provide 
greater protection against groundless threats of infringement proceedings by the 
holder of a patent, trademark, unregistered design right or registered design.  
 
Under the Intellectual Property (Unjustified Threats) Act 2017, anyone who 
communicates an unjustifiable threat of infringement proceedings in these areas of IP 
law exposes themselves to an action for unjustified threats by the person or 
organisation they threaten. If the court finds the threat of IP litigation was unjustified, 
under the 2017 Act, it is empowered to (a) issue a declarator that the threat of litigation 
is unjustified, (b) to pronounce an interdict against the continuation of the threat, and 

https://www.legislation.gov.uk/ukpga/2017/14/contents/enacted
https://www.legislation.gov.uk/ukpga/2017/14/contents/enacted


  REF NO. J/S5/20/DMP/23(a) 

13 
 

to (c) award damages to the defender in respect of any loss sustained by reason of 
the threat. 
  
In the context of defamation actions, the cause of action would arise as soon as an 
unjustified threat of legal action is communicated. In practice, this could be the receipt 
of a legal letter or correspondence communicating an unjustified threat prior to any 
court action. This will not restrict communications sent to parties requesting 
clarifications or reasonable modifications on published statements but will focus on 
communications that contain implicit or explicit threats against parties that are deemed 
to be unjustified. This is not an extra threshold or barrier that parties would need to 
overcome to bring legitimate actions, it is solely in place to dissuade vexatious and 
unjustified threats, while encouraging an open, fair, transparent and constructive 
process between parties in the lead up to or during court proceedings.  
 
 
 
 
Scottish PEN 
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