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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM GUARDIAN NEWS AND MEDIA LIMITED 

 
1. Do you think the Bill strikes the right balance between freedom of 
expression and the protection of individual reputation? 
 
Overall, Guardian News and Media Limited (“GNM”) considers the Bill to strike a good 
balance between freedom of expression and the protection of individual reputation. It 
introduces some key protections for publishers in Scottish law such as the serious 
harm threshold, the single publication rule and the one-year limitation period. It also 
introduces consistency across jurisdictions with provisions mirroring those in the 
Defamation Act 2013 (the “2013 Act”).  
 
GNM is disappointed that the Bill does not contain any express statutory restriction on 
the ability of entities trading for profit to bring an action for defamation. As set out in 
GNM’s response to the Scottish Government’s consultation “Defamation in Scot’s 
Law” (the “Consultation”), GNM is opposed to these sorts of legal persons bringing 
actions in defamation and consider that there would be considerable public interest in 
creating an environment in which people are able to criticize and scrutinise the actions 
of for profit corporations. 
 
2. Do you think the Bill clarifies the law and improves its accessibility? 
 
Yes, GNM considers the Bill to clarify a complex area of law by pulling together existing 
case law, common law rules and statutes into one place. 
 
The Bill’s provisions also mirror many in the 2013 Act, which will be helpful for 
organisations that publish in both jurisdictions like GNM. 
 
3. Do you have any views on the proposed definition of defamation and should 
this be defined in statute? 
 
GNM’s position, as previously set out in its response to the Consultation, is that 
defamation should not be defined in statute as it is an issue better left to the courts. 
This approach is preferred, as the definition of defamation is in practice contextual and 
fact specific, not least because of the overlap with determining the meaning of the 
words complained of. 
 
If there is to be a statutory definition of defamatory in Scottish law, GNM considers 
that it should incorporate the serious harm threshold. This will ensure consistency both 
within the Bill itself and with the 2013 Act. Failure to introduce the serious harm 
threshold into the definition could lead to circumstances where a statement may be 
defamatory but not actionable. This approach would differ from the 2013 Act and bring 
an unnecessary layer of complexity to the law. 
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4. What are your views on the proposed ‘serious harm test’? Should this follow 
the meaning applied by the UK Supreme Court to the equivalent provision in 
English law (section 1 of the Defamation Act 2013)? 
 
Yes, GNM considers that it would be sensible for the serious harm test in Scotland to 
follow the meaning applied by the UK Supreme Court in Lachaux. 
 
The equivalent provision in the 2013 Act was designed by Parliament to raise the bar 
for defamation claims and this was recognised by the UK Supreme Court in Lachaux. 
The section is a key protection for publishers and the UK Supreme Court’s 
interpretation of it, that requires proof of serious harm to reputation as a matter of fact, 
reduces the risk of abusive claims being brought by claimants. Adopting the same 
meaning in Scotland would also provide consistency across the two jurisdictions. 
 
5. Do you have views on the Bill in relation to the restrictions on raising 
defamation actions by public authorities and the Bill’s provisions relating to 
businesses? 
 
Public authorities: definition of public authority 
 
GNM considers that the Bill’s provisions relating to public authorities should be recast 
to prevent private companies from suing in defamation in respect of published 
statements about any public functions undertaken by them. This could be 
achieved by changing the definition of public authority to include anyone performing a 
‘public function’. 
 
As GNM said in its response to the Consultation, the private sector, whether it be 
commercial companies or charitable entities, is increasingly being used by public 
authorities to perform public functions that public authorities are obliged to carry out, 
and for which they are paid using public money. It is important that these private 
entities are subject to the same scrutiny in their performance of these functions as a 
public authority would be if it managed them itself. The effect of the current provisions 
is that the private bodies that perform contracted out functions of a public authority 
could sue in defamation in respect of publications about their performance of such 
functions, whereas if these functions were performed by a public authority they would 
not be able to do so. This proposition could be seen to be an incentive for such 
functions to be contracted out, reducing the potential for scrutiny. 
 
Public authorities: personal capacity 
 
GNM considers that the Bill should prohibit public authorities from sponsoring 
defamation actions brought on behalf of individuals in a personal capacity. This would 
prevent public authorities from using proceedings on behalf of an individual as a proxy 
for action. 
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6. Do you have views on the Bills provisions covering a single publication rule 
and secondary publishers? 
 
Single publication rule 
 
GNM considers the provisions on the single publication rule to be welcome as tying 
the date of accrual to the date of first publication achieves the right balance between 
Article 8 and Article 10 rights. Practically speaking, it is also a date capable of 
independent verification that is both clear and understandable. 
 
Secondary publishers 
 
GNM has seen the draft submissions of Scottish PEN and agrees that the definition of 
‘editor’ in the Bill as currently drafted is overly wide and could incorporate secondary 
publisher and online communicators. 
 
7. What are your views on the proposed reduction of the limitation period for 
actions from three years to one year, and the other provisions covering 
limitation periods? 
 
GNM considers that the proposed reduction of the limitation period from three years 
to one year to be appropriate. The purpose of a libel action is the vindication of a 
claimant’s reputation and a claimant who wishes to achieve this will want their action 
to be heard as soon as possible. One year is plenty of time in which to prepare for 
litigation and / or for alternative dispute resolution. 
 
8. Do you think the range of remedies suggested in the Bill for defamation and 
malicious publication are sufficient or should they be improved? 
 
GNM considers the range of remedies in the Bill to be sufficient and does not consider 
that they need improvement. 
 
9. What are your views on the proposed defences (truth, honest opinion etc.) 
in relation to actions on defamation and malicious publication? 
 
GNM welcomes the introduction of these statutory provisions, that gives certainty to 
the applicability of these defences in Scottish law and creates consistency with the 
2013 Act. 
 
Truth 
 
GNM considers that section 5(2)(a) should be re-drafted to read that “one or more of 
the imputations have been shown to be true or substantially true” instead of stating 
that “not all of….”. 
 
This would avoid the defence giving the impression that the majority of the imputations 
need to be shown to be true in order for it to succeed and would make it clear that the 
defence can be relied upon where the most serious ‘sting’ of the libel can be shown to 
be true. 
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Honest opinion 
 
GNM considers that the honest opinion defence should be amended so that, where a 
comment is being made on the basis of a contemporary set of facts which will be 
widely known or understood, it should not be necessary to expressly state those facts 
in the statement. If a statement is challenged there will be, as GNM understands it, a 
requirement to establish the relevant facts on which the comment is based, which facts 
must have existed at the time the statement was published. However, requiring the 
artificial repetition of background facts for technical compliance with an honest opinion 
defence seems unduly onerous and cumbersome. 
 
For example, if a commentator was to express the opinion that a politician “lied during 
the election campaign”, they should not have to set out the factual basis for that opinion 
in the published statement in order for it to be defensible as honest opinion if, when 
challenged, they could point to a set of supporting facts that existed at the time of 
publication. 
 
10. Do you have views on the provision in the Bill relating to absolute and 
qualified privilege? 
 
GNM considers the provisions on privilege to be welcome. They are intended to 
provide a modern and comprehensive account of the law and will hopefully make the 
law of privilege more accessible in Scotland. 
 
11. What is your opinion on the proposal that there will be a presumption 
against a jury trial in defamation actions? 
 
GNM considers this proposal to be sensible as it gives the courts the flexibility to deal 
with defamation cases as they consider to be appropriate in all the circumstances. We 
anticipate that, as is the case in England and Wales, the courts will often decide that 
issues should be dealt with by a specialist media judge alone, on the basis that it would 
be the most efficient and cost effective option. 
 
12. The Bill does not deal specifically with issues created by the ease of internet 
publication (although a lot of its provisions will be relevant to such cases). Are 
you content with this approach? 
 
In general, GNM is content for the existing provisions to be interpreted by the Scottish 
courts to take into account the specific facts of internet cases, as has been the case 
in the English courts in cases such as Monroe v Hopkins [2017] EWHC 433 (QB), 
regarding a defamatory tweet on Twitter and Stocker v Stocker [2019] UKSC 17, 
regarding a defamatory post on Facebook. 
 
However, it may be useful to have specific provisions setting out the legal position in 
relation to the hyperlinking to and/or embedding of third-party content as this area of 
law is uncertain. Different approaches have been taken by courts across various 
jurisdictions and GNM is not aware of any specific relevant Scottish case law. 
 
News websites often link to third-party content in an article or embed content from 
thirdparty sites, using the tools provided by those sites (usually Twitter or Youtube). It 
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is GNM’s position that when a news website embeds third-party content on its site or 
links to thirdparty content, it should not be liable for that third-party content. 
 
13. Are there other provisions you would have liked to have seen in the Bill or 
other improvements that should have been made to the law on defamation and 
malicious publication? 
 
Please see above response to question 1 in relation to GNM’s position on entities that 
trade for profit. 
 
 
Guardian News and Media Limited 
13 March 2020 


