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1. My current position is that of Associate Professor in the Department of Law at the 
London School of Economics and Political Science. My primary research and teaching 
expertise is focused on freedom of speech, media law and constitutional law. 
 

2. Of particular relevance to this inquiry, I am an editor of Gatley on Libel and Slander 
(the leading text on defamation which is regularly cited in British courts); I was a 
member of the Advisory Boards to the studies on defamation undertaken by the 
Scottish Law Commission (reported 2017) and the Law Commission of Ontario (2020), 
and I conducted the reviews of defamation law undertaken by or on behalf of the 
Northern Irish Law Commission and the Northern Irish Government, authoring both 
reports (2014 and 2016) and giving evidence to NI Assembly Committees. I was also 
involved in the debates that culminated in the Defamation Act 2013 in England and 
Wales, and gave evidence in that context to the Joint Committees on the Defamation 
Bill and on Human Rights. 
 

3. In this note, for reasons of focus and brevity, I confine my comments to four specific 
themes: the defence of truth (clause 5), the defence of honest opinion (clause 7), the 
restriction on proceedings against secondary publishers (clauses 3 and 4), and the 
‘single meaning rule’ (questions 2 and 13). 

 
4. In general, I consider the proposed law set out in the Defamation and Malicious 

Publications (Scotland) Bill to be sound, in the sense that - in its substantive terms - it 
strikes a reasonable and sustainable balance between freedom of expression and the 
protection of individual reputation. Hence, where not specifically discussed, it can be 
assumed that other elements of the Bill are considered apposite. For reasons that will 
be developed below, however, it is my view that in transposing disputes from the public 
sphere into legal forums, defamation law leaves too great and deleterious a role to the 
law and to lawyers. Truly significant reforms would seek to address this aspect of the 
defamation regime. A suggestion to this effect is included in the fourth part of what 
follows. 
 
Defence of truth 
 

5. In clause 5(2), the Bill sets out a rule relating to the circumstance where a publication 
conveys two or more distinct imputations. The Explanatory Memorandum indicates 
that this is intended to reflect the current law in section 5 of the Defamation Act 1952 
(and by extension, section 2(2)-(3) of the Defamation Act 2013), subject to a minor 
change in wording. 
 

6. There are two available approaches to this issue, however, and as it is currently 
worded it is not clear whether the provision is intended to comprise one, the other, or 
both. The second approach is reflected in section 26 of the Uniform Defamation Acts 
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passed by Australian legislatures in 2005, and is known as the defence of ‘contextual 
truth’.1 
 

7. The distinction can be seen in the following example: 
a publication makes two allegations against its subject, (a) in passing, that he 
plagiarised material while at secondary school, and (b) that he committed a 
large-scale fraud against the public purse decades later. 

 
In English law, if the subject/claimant chose to sue only on the plagiarism allegation, 
then section 2(3) of the Defamation Act 2013 would not be relevant. It is potentially at 
issue only where the claim, as opposed to the publication, includes more than one 
imputation. Under the section 26 defence in Australian law, recourse to the original 
publication with its additional allegations that were not part of the claim would still be 
possible in the development of a defence. Which version of the defence is intended 
should be made more clear in clause 5(2). 
 
Defence of honest opinion 
 

8. In my view, the structure of the honest opinion defence set out in clause 7 is fair, 
realistic and highly desirable.2 It involves an extension of the defence in section 3 of 
the Defamation Act 2013 in two respects. First, it would apply to comments based on 
privileged statements published at the same time (clause 7(8)(b)), and secondly it 
would apply to comments based on ‘anything reasonably believed to be a [true] fact 
at the time the statement was published’. To the discussion in the Scottish Law 
Commission report and the Explanatory Memorandum to the Bill, I would add only that 
this structure of the honest opinion defence would obviate the need to include clause 
6(5) in the public interest defence (an inclusion that is based on questionable logic). 
 
Restriction on proceedings against secondary publishers 
 

9. In my view, the move in clauses 3 and 4 of the Bill to restrict the defamation jurisdiction 
to cover the conduct of authors, editors and publishers only is a desirable innovation 
in defence of freedom of speech. When other intermediaries – especially ‘internet 
intermediaries’ – are made potentially liable in defamation this can secure access to 
redress for those aggrieved by online publication, but carries with it potentially 
profound impacts on free speech and the socio-political potential of the internet. In 
order to limit their own potential liability, intermediaries have been induced to act as 
censors, taking down content irrespective of its accuracy or importance. The 
expansion of the concept of publication beyond primary authors, editors and 
publishers should be seen as a profound misstep in the development of the law, and 
one that the Bill is correct to seek to rectify. 
 

10. Nevertheless, the advantage of potential liability for intermediaries is that it 
incentivises action in cases where the subject of a story maintains its inaccuracy and 

                                                      
1 “It is a defence to the publication of defamatory matter if the defendant proves that: (a) the matter carried, in addition to 
the defamatory imputations of which the plaintiff complains, one or more other imputations (contextual imputations) that 
are substantially true, and (b) the defamatory imputations do not further harm the reputation of the plaintiff because of 
the substantial truth of the contextual imputations”. 
2 As contended for in the paper: 'Tilting at Windmills: the Defamation Act 2013' (2014) Modern Law Review, 77 (1) pp.87-
109 (with Alastair Mullis). 
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decries the damage that it has caused. It would appear that the Bill makes no further 
provision aimed at ameliorating this predicament. This is arguably a significant 
weakness. Other jurisdictions have sought a better balance between the interests at 
stake. 

 
11. In the Defamation Act 2013, the interplay between sections 10 and 5 was intended to 

achieve a balance between freedom of speech and the protection of reputation. As 
suggested in the Scottish Law Commission report and Explanatory Memorandum to 
the Bill there is little evidence that this has been effective. The Law Commission of 
Ontario has recently proposed an alternative approach that rests not on liability in 
defamation, but rather upon the potential for intermediaries to face public fines should 
they fail to ‘take down’ material published by third parties on their platforms under 
particular circumstances. 

 
12. In my view, some recognition of the potential predicament of the subjects of online 

statements in seeking to have material taken down, and with great expedition, is 
necessary. Indeed, the predicament of the complainant whose reputation has been 
unfairly besmirched by a will-o’-the-wisp publisher was, of course, the horror that 
prevented the UK Parliament from doing more. 

 
13. Elsewhere, I have suggested that an appropriate scheme might be conceived of by 

facilitating ready access to a court-based process.3 In English defamation law, the ‘rule 
in Bonnard v Perryman’ prescribes that it should be very difficult to obtain interim relief 
in libel proceedings (in terms of an interim injunction requiring (temporary) take-down). 
Essentially, where a defendant promises to defend an action at full trial, no interim 
order will be made. With online publication, however, very often the original author will 
not self-identify. Indeed, this is where the potential liability of intermediaries becomes 
a useful ‘fall-back’ for the claimant. 

 
14. In such circumstances, the rule in Bonnard v Perryman might come to the aid of the 

claimant. When seeking relief from the judge – feasibly using a simple procedure such 
as that reflected in ‘Civil Online’ at the Sheriff’s Court – the fact that the primary author 
was non-identifying would entail that there would be no counter-argument promised 
and hence no reason for the court not to award the injunction sought. The claimant 
would be duty-bound to provide the court with the ‘gist’ of the opposing case, and thus, 
in principle, the court would be apprised-in-outline of the likely case of each defendant. 
Importantly, it would be the court that was, prima facie, determining the rights and 
interests of the respective parties, and not an online platform engaging in self-
preserving ‘collateral censorship’. 

 
15. With limited knowledge of Scottish civil procedure, it is not clear to me whether the 

Sheriff’s Court has the power to make an order requiring take-down by online 
intermediaries. If that is not currently the case, then I would recommend that the power 
envisaged in clause 30 of the Bill should be made available to the Sheriff’s court for 
use at the interim stage of proceedings. 
 

                                                      
3 Scott, ‘An unwholesome layer cake: intermediary liability in English defamation and data protection law’, in Mangan and 
Gilles (eds), The Legal Challenges of Social Media (Cheltenham: Edward Elgar, 2017), ch 11. See also, the ‘Northern Irish 
reports’. 
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The ‘Single Meaning Rule’ and Discursive Remedies 
 

16. A possible focus for reform not reflected in the Bill concerns the operation of the ‘single 
meaning rule’. This rule requires that the court must identify the ‘single meaning’ that 
an impugned statement is to be taken to have. This is, of course, counterfactual: 
language is complex and often ambiguous. The obvious artifice of the rule – one 
universally recognised by judges themselves - is intended to simplify proceedings so 
as to make them at all manageable. Very often, once the meaning of an imputation is 
determined the dispute will be settled. 
 

17. In the Northern Irish report, I sought to focus attention on the fact that the need to 
select one from among an array of possible meanings has resulted in complex rules 
and practice on the pleading of meanings. The process of selecting the single meaning 
is so highly complex and technical that it borders on the arcane. Moreover, disputes 
about meaning are central to defamation actions. In the words of Mr Justice 
Tugendhat, they are ‘very often if not always the most important issue’.4 While 
seemingly a straightforward, even facile question, the single meaning rule in fact 
generates such complexity that it invokes the far more fundamental issue of how far 
legal forums are the best places to be balancing reputation and free speech given the 
attendant issues of cost and access to justice that legal processes almost necessarily 
generate. 
 

18. During the NI study, I assessed the length of time that it took from the date of 
publication for the single meaning to be determined by the court in a sample of cases. 
It was found that, excluding outlying cases of inordinate delay, the mean number of 
days taken to determine meaning was 499. In response to that discussion in the 
consultation paper, lawyers prognosed that things would change drastically under the 
Defamation Act 2013 with the ending of trial by jury and the prospect of early judicial 
hearings on issues such as meaning, serious harm and the fact or comment question. 

 
19. In more recent, preliminary research, however, I have found that while things have 

indeed changed this seems to have been very much for the worse.5 Today, the 
average time taken between the date of publication and the judicial determination of 
meaning is closer to two years. The removal of the presumption of trial by jury in 
England and Wales and the move towards the ‘early’ determination of the meaning of 
imputations by judges has had the perverse effect that defamation proceedings in 
England now involve very obvious and protracted ‘lawyering’ around the meaning of 
publications to a degree that exceeds even that which occurred previously. Yet, all this 
when the legal test suggests that the determination should be no more than 
‘impressionistic’. Due to the single meaning rule, the process of transposing a dispute 
from the public sphere to the legal forum provides opportunities for parties and their 
lawyers to indulge in cost-generating game playing. 
 

20. A second possible focus for attention can be seen in the frequent assertions that a 
claimant’s primary goal when considering defamation proceedings is to ‘set the record 
straight’ by obtaining a swift correction of misleading publications concerning 
themselves. This idea was regularly repeated by lawyers during the debates on libel 

                                                      
4 Joint Committee on the Draft Defamation Bill, HL Paper 203 & HC 930-II, Q622. 
5 Scott, ‘“Stop that! It’s silly”: judicial determination of meaning in defamation actions’, paper in draft. 
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reform that culminated in the Defamation Act 2013. It was also reiterated more than 
once during the pre-consultation discussions held by the NI Law Commission, and is 
supported by such research as has been conducted on the question.6 The general 
preference for a speedy discursive remedy is also recognised in the newly minted 
paragraph 1.4 of the English Pre-Action Protocol for Media and Communications 
Claims, which states that ‘time is frequently “of the essence” in defamation and other 
publication claims… and often, a claimant will be seeking an immediate correction 
and/or apology as part of the process of restoring his/her reputation’. 
 

21. Yet, the primary mechanism available to achieve vindication of a sullied reputation 
through the defamation process is an award of damages at the end of lengthy legal 
proceedings. While damages no doubt have their symbolic value, this seems hardly 
to represent the best means of achieving vindication. It seems obvious that a more 
effective way of retrieving a person’s reputation is to ensure that the truth is aired and 
misrepresentations corrected, and that this should be done as swiftly as is possible. 
This is without even discussing the fact that reliance on damages as a means of 
obtaining vindication is predicated on the claimant’s ability and willingness to sustain 
(the risk of) enormous cost to achieve that outcome. 
 

22. It should also be noted that the general failure of the law to ensure the correction of 
error – because the disgruntled subject of defamatory publications will not or cannot 
sue - has the result that the wider public is often left misinformed by false publications. 
The importance and value of freedom of expression is not just personal or individual. 
It is also social in character.  
 

23. Discursive remedies – corrections, retractions, rights of reply and apologies – have 
long been identified as being of potential utility in the defamation context.7 In her 
comment on the questions posed by the Australian Council of Attorneys-General to 
invigorate their study, Judge Judith Gibson (the Defamation List Judge of the District 
Court of NSW) picked up this theme.8 The potential of such options has grown 
enormously in the context of online and social media, a fact emphasised in an 
excellent paper by US scholar David Ardia on alternative means of resolving disputes.9 
 

                                                      
6 That most defamation claimants wanted corrections and not financial windfalls was a core finding of the Iowa Libel 
Research project - see Bezanson, ‘Libel Law and the Realities of Litigation: Setting the Record Straight’ (1985) Iowa Law 
Review, 71, 215-233; ‘The Libel Suit in Retrospect: What Plaintiffs Want and What Plaintiffs Get’ (1986) California Law 
Review, 74, 789-808.  
7 See, Fleming, ‘Retraction and Reply: Alternative Remedies for Defamation’ (1978) University of British Columbia Law 
Review, 12, 15-31; Bezanson, Cranberg and Soloski, Libel Law and the Press: Myth and Reality (Free Press, 1987). For a 
recent reflection on the possibilities of this approach, see Kenyon, ‘Protecting Speech in Defamation Law: Beyond 
Reynolds-Style Defences (2014) Journal of Media Law, 6, 21-46. 
8 Gibson, ‘Defamation Reform in Australia: rearranging the deckchairs’, Inforrm, 7 March 2019. 
9 Ardia, ‘Reputation in a Networked World: Revisiting the Social Foundations of Defamation Law’ (2010) Harvard Civil 
Rights-Civil Liberties Law Review, 45, 261-328. 



REF NO. J/S5/20/DMP/29 
 

 
24. In the final report to Government in Northern Ireland, I suggested allying the 

introduction of the 2013 Act provisions with a change to the process of determining 
meaning. This would involve combining the withdrawal of the single meaning rule with 
the introduction of a bar on actions where a correction/retraction of claimed meanings 
had been made. It would see the prominent correction or retraction of unintended, but 
viable meanings within a seven-day period (see chart below). Intended meanings 
would remain uncorrected, and actionable. The aim was to achieve, for all but the 

intractable cases where there really is a conflict over the truth of allegations, the 
speedy resolution of disputes without recourse to court, through the expedient of 
common decency. I would strongly recommend that the Justice Committee give some 
consideration to the desirability of an additional reform of this nature. 
 
Concluding note 
 

25. I am grateful for the opportunity to make these few points to the Justice Committee, 
and affirm my willingness to provide further evidence on any of them on a future date. 
 
 
 
Dr Andrew Scott 
13 March 2020 


