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1. Do you think the Bill strikes the right balance between freedom of expression 
and the protection of individual reputation? 
 
By and large, yes. The strict liability nature of defamation is well balanced 
against a strong range of defences which should help significantly to limit any 
potential chill on freedom of expression. In my estimation, broadly speaking, 
any speech in respect of which liability would arise under this Bill clearly falls 
under the Article10(2) exceptions. 
 
2. Do you think the Bill clarifies the law and improves its 
accessibility? 
 
Broadly speaking, the Bill is a significant improvement when compared to the 
2013 Act. It is generally better organised, and a number of provisions are 
much more clearly worded. (Particularly notable in the Offer to Make Amends 
defence, per Sections 13 through 18). The language of the Bill should be 
more understandable to the non-lawyer. The fact that it broadly brings at least 
the bulk of key defamation provisions under one statute is a distinct positive (it 
is to be regretted in England & Wales that this opportunity was missed by the 
2013 Act). 
 
I would note, however, that the biggest barrier for accessibility in England and 
Wales despite the 2013 reforms remains the cost of entry: access to justice is 
denied many because of the sheer cost of initiating any legal proceedings. 
While many defendants will simply capitulate rather than fight a libel case they 
may lose, equally many potential claimants with a strong case may well 
decline to take action because of cost. I am not in a position to comment on 
the costs picture in Scotland specifically, but I feel it important to flag this 
practical point which relates to a much wider access to justice across the UK. 
 
3. Do you have any views on the proposed definition of defamation 
and should this be defined in statute? 
 
I do feel it would be a positive step to adopt a positive definition of defamation. 
With all due respect to the bench1, I am of the view that Section 1 of the 2013 Act 
gives a partial definition of defamation. It would have been desirable to give a full 

                                            
1 In the Court of Appeal in Lachaux, Davis LJ stated “The first point to be made is that the section 

conspicuously does not purport to offer a definition of what is a defamatory statement. It does not tell 
you what a defamatory statement is. It tells you what it is not.” – see 
http://www.bailii.org/ew/cases/EWCA/Civ/2017/1334.html at para 41; this same line was taken of by 
the Supreme Court in its subsequent judgment. 
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and proper definition on a statutory footing – as, indeed, the Faulks Committee 
recommended as long ago as 19752. I am in favour of the proposed definition in 
Section 1 of this Bill. I would, however, suggest it be slightly 
amended to make clear that, as regards natural persons, only a living person may be 
the subject of a defamation. 
 
4. What are your views on the proposed ‘serious harm test’? Should this follow the 
meaning applied by the UK Supreme Court to the equivalent provision in 
English law (section 1 of the Defamation Act 2013)? 
 
I am in favour of the inclusion of the serious harm test. It is well set out in the 
current Bill, and I would consider following the Supreme Court’s lead on its 
application to be sensible. 
 
5. Do you have views on the Bill in relation to the restrictions on raising defamation 
actions by public authorities and the Bill’s provisions relating to businesses? 
 
Broadly speaking I consider these provisions in the Bill to be sensible and well 
laid out, subject to the following provisos. Firstly, I believe that the scope of what 
qualifies as a public authority should be slightly altered. Specifically, Section 2(3) 
of the Bill currently reads: 
 
“it is not a public authority by reason only of its carrying out functions of a public 
nature from time to time.” 
 
I would consider that any private company should be subject to the same rules 
as a public authority as and where it is acting in a public capacity, under 
delegated authority from a public body. I would be concerned that otherwise the 
many public services currently contracted out to private companies might be 
emboldened to use defamation law to shield themselves from accountability 
when providing a public service. 
 
As acknowledged by Section 2(5), individuals in positions of responsibility within 
public authorities are not prevented from bringing an action in a personal 
capacity. The problem here lies in situations where the reputations of the 
individual and the organisation are sufficiently intertwined as to mean that 
clearing the individual’s name will also reflect positively on the organisation. 
There have been myriad reports of this being abused in England and Wales by 
political parties / local authorities quietly funding such individual cases in order to 
effectively subvert the Derbyshire ruling. There is no obvious, easy answer to 
this, but I would suggest that a similar mechanism to that involved in 
Parliamentary Privilege, which draws a clear distinction between the individual 
and their activities in the course of their public role might be a useful step. Some 
form of binding rule or behavioural standards in public roles should be clarified to 
address this issue. 
 
6. Do you have views on the Bills provisions covering a single publication rule and 
secondary publishers? 

                                            
2
 Report of the Committee on Defamation 1975 Cmnd 5909 
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I am very much in favour of the development of a single publication rule, having 
argued for the same for many years3. I would prefer to see a clear single 
publication rule provision within the Bill, as distinct from (only) amendments to 
the Prescription and Limitations (Scotland) Act 1973, for the simple reason 
highlighted in my answer to Question 1: the desirability of a single, consolidating 
Defamation Act setting out the bulk of defamation law in a clear manner. That 
said, the provisions to be inserted into the 1973 Act are well draft and clearly 
explained. The proposed new Section 18A (1B) guidance on determining 
“whether the manner of the subsequent publication is materially different from 
the manner of the first publication” gives a reasonable indication of the kind of 
factors a court may consider. I suggest adding “the extent of any later editing or 
revision of the material”. 
 
I am not in favour of the provisions set out in Section 3 & 4, effectively 
immunising online distributors from liability unless they have been specifically 
categorised as publishers. The USA (in Section 230 of the Communications 
Decency Act, 1996) applied a similar, blanket immunity and the end result has 
been that secondary publishers ignore even clear and notified defamatory 
comments with impunity. An awareness-based standard4 may be imperfect, but it 
is all-around fairer. Its chilling effect can be mitigated, as in the Defamation Act 
2013 S.10, which explicitly provides that an intermediary distributor may only be 
sued where an action against the primary publisher would be impossible for lack 
of sufficient identifying information to issue proceedings. 
 
This is an aspect in which there will be at least some crossover with emerging 
Westminster government policy on ‘Online Harms’.5 Defamation could, for 
example, be a form of cyber-bullying or trolling. It would be practical to keep one 
eye on developments regarding Online Harms and the extent to which any 
legislation in this area will effect Scotland if a marked departure from the 
previous approach to secondary liability is being considered. 
 
7. What are your views on the proposed reduction of the limitation period for 
actions from three years to one year, and the other provisions covering limitation 
periods? 
 
I approve of these measures, in particular the reduced time limit for bringing a 
libel action. The speed of modern media cycles has rendered the old, three-year 
period unnecessary. Any injustice that might otherwise occur with this shorter 
 
8. Do you think the range of remedies suggested in the Bill for defamation and 
malicious publication are sufficient or should they be improved? 
 
The range of remedies on offer in the Bill are sufficient and appropriate additions 

                                            
3 Sutter [2006] “One Way or Another? Is it time for the introduction of the single publication rule in 

English defamation law?”, Contemporary Issues in Law Vol 7 Issue 4, ISSN: 1357-0374 
4 Per Section 1 of the Defamation Act 1996, as supplemented by Section 5 of the Defamation Act 

2013 and associated Regulations. 
5 https://www.gov.uk/government/consultations/online-harms-white-paper 
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to the existing position. 
9. What are your views on the proposed defences (truth, honest opinion etc.) in 
relation to actions on defamation and malicious publication? 
 
My sole objection to the ‘truth’ defence remains its nomenclature. Truth is rather 
too absolutist a concept to be decided on the balance of probabilities in a civil 
court. I would suggest instead that the defence be one of “Fact”. 
The encapsulation of Reynold’s Privilege within Section 6 is well done; I might 
only suggest that the better title for the defence would be the one given in the 
original draft bill that became the 2013 Act – “Responsible publication on a 
matter of publication.” 
 
The recasting of fair comment as honest opinion and the revisions thereto are 
entirely reasonable. I approve in particular of the inclusion within the definition of 
“evidence” given in Section 6(8)(c) an allowance for an honest opinion held in 
good faith but based on a mistake as to the facts. 
 
All other defences are well laid out. The Offer to Make Amends defence asset 
out in Section 13 et seq is very impressively drafted, much superior to the 
version in force in England and Wales via the Defamation Act 1996. 
 
10. Do you have views on the provision in the Bill relating to absolute and qualified 
privilege? 
 
I have no specific issues to raise here other than that the proposed changes are 
eminently sensible. 
 
11. What is your opinion on the proposal that there will be a presumption against a 
jury trial in defamation actions? 
 
This is a significant and positive change, and one which will be particularly 
welcomed by media defendants as it facilitates the possibility of an early hearing 
with a clear decision as to meaning, allowing for a better-informed decision to be 
made as to whether an action should be continued. I should anticipate that this 
will lead to a higher number of cases settling at this point that may otherwise go 
to full trial, thus saving both court time and limiting costs, which should be 
welcomed by all parties. This is also an area of law where I would feel rather 
more comfortable with the bench being able to decide an appropriate award of 
damages rather than having only limited capacity to cut awards on appeal. 
 
12. The Bill does not deal specifically with issues created by the ease of internet 
publication (although a lot of its provisions will be relevant to such cases). Are 
you content with this approach? 
 
Subject to the concerns I have already raised as regards Sections 3 & 4, the 
broadly technology-neutral approach in the Bill is to be welcomed as it should 
help to prevent the law from becoming timebound or circumvented by new 
communications technologies yet to be developed. 
 
13. Are there other provisions you would have liked to have seen in the Bill or other 
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improvements that should have been made to the law on defamation and 
malicious publication? 
 
The one other area that may need to be revisited in future is the cost of access 
to defamation law, but that is a much wider issue of access to justice more 
generally and rather requires to be considered at a higher level, I feel. 
 
 
 
 
Gavin Sutter 
13 March 2020 


