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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM CHANNEL 4 
 
Channel 4 supports the Defamation and Malicious Publication (Scotland) Bill, which 
seeks to implement many of the Scottish Law Commission’s recommendations on 
reforming the law of defamation in Scotland. The Bill seeks to bring Scotland broadly 
in line with the rest of the UK which operates under the Defamation Act 2013. 
Defamation is an area of law that has a clear and direct impact on the content which 
Channel 4 broadcasts nationwide and online. The time spent by the Scottish Law 
Commission and Scottish Parliament to date has therefore been very much 
worthwhile.   
  
Using the numbering in the Call for Views, Channel 4 responds as follows: 
  
1.    Do you think the Bill strikes the right balance between freedom of expression and 
the protection of individual reputation? 
  

1. The Bill makes attempts to reflect the changing nature of publication and seeks 
to strike a balance between competing freedoms. As a Public Service 
Broadcaster, our view is that freedom of expression should be embraced and 
more protection to this freedom should be catered for in the Bill. However, we 
note that the Bill does attempt to balance the two rights and with the threshold 
tests and inclusion of the defences, the Bill maintains the position that the law 
will allow the debate between the two to continue whilst keeping interference to 
a minimum. 

  
2.    Do you think the Bill clarifies the law and improves its accessibility? 
  

2. We do believe that the Bill significantly clarifies the law and improves its 
accessibility and will prove useful for practitioners issuing and defending 
defamation claims as well as the Courts adjudicating those claims.  

  
3.    Do you have any views on the proposed definition of defamation and should this 
be defined in statute? 
  

3. We consider the proposed definition of defamation and its statutory definition 
to be fit for purpose and helpful to codify the current test of a statement having 
to lower the Claimant in the estimation of right thinking member of society taken 
from Sim v Stretch 1936. 

   
4.    What are your views on the proposed ‘serious harm test’? Should this follow the 
meaning applied by the UK Supreme Court to the equivalent provision in English law 
(section 1 of the Defamation Act 2013)? 
  

4. We believe that the core component of an action for defamation should be the 
impact and harm it causes to reputation. However, it is currently possible to 
raise proceedings without the harmful words being communicated to a third 
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party. The Bill helpfully sets a threshold “serious harm” test for a defamation 
action to proceed which will enable the Courts to dismiss a claim at an early 
stage if there is no damage or if the damage is nominal which is not possible 
under the current law. We also support the following of the meaning applied by 
the UK Supreme Court, particularly given we have had the benefit of seeing 
how it operates in England and Wales. 

  
5.Do you have views on the Bill in relation to the restrictions on raising defamation 
actions by public authorities and the Bill’s provisions relating to businesses? 
  

5. We support the Bill in relation to the restrictions on raising defamation actions 
by public authorities and the Bill’s provisions relating to businesses. 

  
6.    Do you have views on the Bills provisions covering a single publication rule and 
secondary publishers? 
  

6. We are in favour of a single publication rule, where the time limit runs against 
the defender from the date they first published the statement, having seen it 
operate successfully in England and Wales. In terms of secondary publishers, 
it is useful that the Bill clarifies that only those who are the author, editor or 
publisher of the statement can be sued.   

  
7.    What are your views on the proposed reduction of the limitation period for actions 
from three years to one year, and the other provisions covering limitation periods? 
  

7. As above, we are in favour of the proposed reduction of the limitation period 
from 3 years to 1 year, which again would make it consistent with the position 
in England and Wales. The current rules of limitation allow a new right of action 
every time the material is accessed, meaning that the risk for any online 
publisher never ends. 1 year is a sufficient period within which to establish 
damage, or serious harm, and raise a claim. 

  
8.    Do you think the range of remedies suggested in the Bill for defamation and 
malicious publication are sufficient or should they be improved? 
  

8. We encourage the range of remedies suggested in the Bill for defamation and 
malicious publication.  

  
9.    What are your views on the proposed defences (truth, honest opinion etc.) in 
relation to actions on defamation and malicious publication? 
   

9. We would welcome guidance and clarification on the applicability of all the 
defamation defences to malicious publication, however, we do appreciate that 
most of the common law defences such as veritas, fair comment and 
publication in the public interest are retained in the Bill, although the first two 
have been renamed as truth and honest opinion. The Bill does not abolish other 
common law defamation defences which may have some borderline 
applicability to malicious falsehood.  
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10. Do you have views on the provision in the Bill relating to absolute and qualified 
privilege? 
  

10. We agree with the provision of privilege in the Bill and support its obligation of 
order onto the existing piecemeal provisions. 

  
11. What is your opinion on the proposal that there will be a presumption against a 
jury trial in defamation actions? 
  

11. We believe defamation cases are best left with a judge alone. To date, jury trials 
have resulted inconsistent decisions on damages, which are extremely difficult 
to quantify, and clashes with a responsible journalism defence. 

  
12. The Bill does not deal specifically with issues created by the ease of internet 
publication (although a lot of its provisions will be relevant to such cases). Are you 
content with this approach?  
  

12. It makes sense for the Bill not to cover internet publication and, indeed, the 
Defamation Act 2013 does not attempt to deal with it in England and Wales. 
The 2013 Act and the proposed Bill contain sufficient provisions which can be 
applied to the online arena which will no doubt evolve quickly and would need 
to be reviewed on an ongoing basis in any event. 
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