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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
ANONYMOUS SUBMISSION 
 
With the advent of a totally new way to communicate and process information since 
the review of 1996 there is much need to update and incorporate the new 
technologies. It is necessary to clearly define boundaries between legacy laws for 
older, far more blunt (and increasingly defunct) technologies such as newspapers and 
new evermore popular ones, such as the internet. I don't see distinction drawn 
between these in the proposals and I think it is important to explore the implications of 
each and to examine how information is valued, owned and used. 
 
INFORMATION ON PAPER VERSES ONLINE 
 

• The following relates primarily to 1 (2b) and 32(2b) (time limit) and possibly 
others 

• Limitation of time to bring action should be different between newspaper and 
online. The informational life-cycles, delivery and targeting are very different. I 
suggest three years for newspaper from date of publishing and three years from 
the END of live webpage's availability for online. This is due to differences 
between these media. 

• Those defamed are often in very difficult circumstances (often the very reason 
they were written about)  and one year is ridiculously short. The effects of 
defamation can last for decades, certainly years and one year is ridiculously 
short. 

• Articles that contain personal information become keywords, searchable for 
that individual. This creates a very focussed form of defamation or simply gross 
infringement on privacy. 

• The last thing people who have been defamed want to do is draw attention to 
the article, so it can take a long time to get adequate legal advice. If you search 
for defamation solicitors online you'll find mostly those who defend corporations 
and few who do personal actions. In fact there well known Scottish legal firms 
who simply do not take on cases where individuals have been defamed. The 
victims of defamation require sufficient time. 

• Even in criminal law there are limits to a convictions visible lifespan. If an author 
decides, you could be essentially punished (without even having committed a 
crime) for the rest of your life. 

 
I feel the committee has not taken into account differences between paper and online: 
 
I think it is essential take into account things like 'informational lifetime' of publications, 
as well as their connections to individuals in terms of 'findability', for example on search 
engines. 
 
For print media such as newspapers, the informational life-cycle is entirely different as 
its delivery from online. Paper is released en masse and the information is not 
specifically selected by searchers or purchasers. The information then degrades 
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exponentially, through the recycling of unsold copies, discarded copies by purchasers, 
until a couple of years later it has more or less disappeared. 
 
The internet is essentially the opposite. When a page on a website goes 'live', the 
server upon which the article is held is seen by no one. It has to be indexed ('scanned') 
by a search engine, keywords taken and used to filter search results sent to the user 
as a list of links. The site gets a 'hit' when a search engine user clicks a link on this 
list. The information remains fully available an never degrades. As long as the website 
owner continues to pay the hosting company to keep the site live, information will be 
there forever, available to the whole world. This will probably be known to the 
committee, but its implications in the bill don't appear to be taken into account. There 
is also the problem of keywords and facial images are now too searchable, either as 
identical copies or more recently through facial recognition apps. 
 
When keywords are related to personal information this has very serious implications 
for the individual. The problem with limiting defamation online, is that if an article 
defames someone, them it does so equally from the day it went live, as it does one 
year, five years or twenty years later. 
 
Also to consider is the nature of the searchers. For example, an article might only get 
three of four hits a year, but if the search terms were “Angela Agnle from Trabourgh” 
then those hits were from very focussed searches and may be about a job opportunity, 
a prospective client, a disaffected neighbour, or anyone who knows Angela's name 
and if there is a photo, has seen Angela's face. These hits can have a devastating 
effect. Moreover, it is the Sword of Damocles over her entire life, every single 
interaction she has where someone discovers her name, could potentially lead at any 
time in the future to a hugely negative impact on her. She cannot escape it anywhere 
in the world, far beyond the geographical reach of a paper publication. 
 
This is very different from a traditional newspaper.  There is no limit to the life-time or 
availability of the information, therefore the limit to the defamation should start after 
the defaming content online has been removed. Exactly as with a newspaper, which 
is published once then is essentially unavailable and after a period of time whereby 
the information is assumed to have degraded sufficiently (currently three years) a case 
for defamation can no longer be brought. Otherwise, the person defamed can have no 
recourse to justice yet be defamed, very selectively and personally, for the rest of their 
lives, everywhere. 
 
DISTINCTION BETWEEN OPINION AND PERSONAL INFORMATION 
 

• There is no distinction made in the bill between opinion (non-personal 
information) and personal information. Since defamation deals purely with 
personal information then there must be some distinction made if the bill intends 
to “strike a balance between freedom of expression and protection of individual 
reputation”. 

• The question that should be asked is “Was it essential and in the public interest 
to publish this persons personal information?” That in essence, is the basis of 
defamation. 

• Publishing personal information of ordinary members of the public who have no 
influence or standing, simply constitutes public shaming, potentially online 
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forever. This is morally wrong and serves no purpose other than to sell 
newspapers or get clicks. 

• Authors and Editors often leave out participants completely, this selective 
naming is a form of defamation, it allows them to attack personally one person 
while keeping another safe. 

• Authors and editors regularly “keep their source safe” ie anonymous. This in 
itself proves personal information is not needed to have Freedom of Expression 

 
I will use “opinion” as a general term for non-personal information. There must be a 
provision to the separation of opinion and personal information. This is essential for 
an individual's right to privacy, which is inseparable from defamation. Ownership of 
one's own name and facial image, or the overruling of that right is the question. This 
gets into 'public interest', which seems to be purely arbitrary. However, these are two 
distinct and totally separate components within any statement; Opinion (or more 
accurately non-personal information) and personal information. This makes it much 
easier to reflect in law. 
 
The Call for Views on the bill itself can be perfectly and adequately performed without 
any personal information, indeed any that is given will be removed before the 
statement is made public. The personal information simply does not matter and does 
not need to be released to the public. It is also the case that some publications consist 
purely of personal information with no opinion whatsoever. The telephone directory for 
example or the voting register, both have no opinions in them and consist entirely of 
personal information, each doing its job perfectly well. 
 
The same applies to any statement made. If an editor wishes to do so, replacing 
personal information with dummy information is perfectly acceptable. This is seen 
regularly in articles even whole films, novels, documentaries have successfully done 
so for decades. Publication of total unknowns who have no influence whatsoever 
constitutes public shaming. Worse, it is not sanctioned by a court but simply by a 
journalist who acts wholly bypassing the judicial system. Unless it is essential that the 
public know an individuals details or that individual has consented to their details being 
published. The ownership and decision should be theirs and can be exercised without 
impact on Freedom of Expression. 
 
Adhering to the principle of separation of opinion and personal information, would free 
journalists to publish opinion, or report on relevant news. It also frees those who wish 
to comment but guard their privacy to have their say also. With a clear definition of 
Opinion and of Personal Information (already laid out in for the latter in GDPR), it will 
be much easier for authors to know where the boundaries lie and if they want to stray 
into the realms of possible defamation by publishing personal information, then they 
should have clear boundaries and guidelines under which they can do so. However, 
the personal information is still essentially owned by the individual and the question is 
whether to breach that right. 
 
I would like to add too the I have not seen journalists publicly releasing their own, or 
their colleagues' or family and friend's personal information as part of a “scandal”. On 
several occasion I have even seen numerous journalists publish positive glowing 
articles as a favour for a friend, or of course the ubiquitous 'hit piece' that you can read 
on any news-stand daily.  It cannot be assumed that this “freedom” to publish more or 
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less as we wish, will lead to more freedom overall. In fact it can lead to an informational 
elite, which impedes freedom, discussion and the even function of government and 
many other institutions as well. My MSP should serve me and not have to worry about 
his/her private life or their family's private lives, being under scrutiny by an unregulated 
and unbound media. In the past, say thirty years ago, a journalist may decide to 'out' 
a member of parliament as LGBTQ, disclosing juicy private details (which have high 
value for sales) for the public to decide if they want 'someone like that' representing 
them. The parallels with today are apparent and the manufactured outrage unhelpful 
and destructive. 
 
 Of course, reporting on politics is a staple of a healthy and free press, but the current 
ugly situation, where any member of the public, politicians included, are targeted 
personally, creates a very toxic and intimidating environment and has to stop. 
 
INFORMATION AS A COMMODITY AND GDPR 
 

• Not dealt with but I think the committee should understand the financial driver 
behind many instances of the publication of personal details, often sold 
(literally) as scandal and outrage. 

• Anyone in marketing and especially digital marketing understands the value of 
information and the most valuable of all is personal information. Other than 
perhaps the PIN number to your credit card, but this information on your card 
is protected.   

 
For most publications online and on paper, the authors do so for some sort of gain to 
themselves. Directly financially through sales or paid subscriptions or to increase their 
reach via number of 'followers' or subscribers, then sell advertising or market to their 
audience. The commodity that they use in their product is information. It has value and 
it is also creatable from nothing using a keyboard or even automated programme. It 
should be viewed as such and if any evidence is required to demonstrate its value, it 
is the multi-billion pound media industry. 
 
Multinationals and conglomerates who own media outlets in fact copywrite their own 
copy, content  and their own photos. They have full commercial and publishing rights, 
all enshrined in law. Source code of social media platforms, newspaper websites and 
all other media are fully protected, but when it comes to their access to their main 
commodity, your personal information, they they will fight for full unfettered access. 
 
The monetary value of information was recognised with the introduction of General 
Data Protection Regulation. GDPR recognises the ownership of personal information. 
In the context of media, clicks and newspaper purchases are often made to get a 
voyeuristic look into people's private lives. This is lucrative and facilitates media 
companies to hire expensive lawyers and lobby for more access and power. 
Meanwhile the defamed owners of the personal information, who are (by definition) 
individuals, are faced with taking a conglomerate through a civil court at their own 
expense. 
 
The same applies to the European right to be forgotten, major search engines will de-
index (remove) your name as a keyword, only within the EU and will not return links to 
the offending article(s) for searches for your personal information. Of course its not 
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really forgotten at all. Your name, face, perhaps the city where you live remain online 
potentially forever and viewed for all other keywords too of course. Major search 
engines do not put a time limit on when you can apply for the right to be forgotten, they 
understand the nature of the lifespan of information online, However search engines 
as well as publishers know the money they can make from content so will always err 
towards publication of information, this is their business model. 
 
I believe that the onus should be the other way around; prior to publication of personal 
information authors and editors should have to firstly keep records of exactly why they 
wish to publish an individuals personal information. Questions asked regarding the 
article should be noted, also questions that were considered but not asked and why. 
What investigations were carried out to verify claims or annul them? What documents, 
footage etc was seen? Does the author or editor know personally, directly or via a 
friend or family, or have common membership of an organisation as the subject(s) 
about whom they are writing? This is purely to have a record of the process. This of 
course gets into trial by media, but since the author or editor has decided to publish 
personal information then that is exactly what it is and needs to be regulated as such. 
Otherwise, personal information should be simply treated under GDPR, through the 
information officer or simply discarded. 
 
I believe that the committee should see this extra dimension that information as a 
valuable commodity and understand that it is the business model of media companies 
to sell that commodity. However, some information is already owned. Individuals 
should own their personal information and if it is to be released without consent, then 
this should only be done with good reason and process has to be recorded. 
 
Clear lines as required regarding the publishing or broadcasting of personal 
information, especially of members of the public outside the public eye, who have no 
or little influence on policy, though also of  those in the public eye who's role is not 
based on their private lives. 
 
When GDPR was introduced it was met with great scepticism as to it implementability. 
There were fears whole sectors would collapse, it would be impossible to police 
effectively. In the end none of this happened. Those within the bounds of the system 
operate on a level playing field and companies adapted easily and there was no great 
upheaval. A properly applied boundary between personal information and opinion in 
articles and broadcasts, could be easily implemented and both citizens, authors and 
publishers would have a clear boundary. This would free authors to express opinion 
or report without actions being raised against them, while members of the public would 
not be subjected to the ordeal of their personal information and private lives, being 
sold, published and broadcast, needlessly and without their consent. 
 
WHAT IS NEWS? WHAT IS IN THE PUBLIC INTEREST, OR DETRIMENT? 
 

• The following relates primarily to the Defences sections 5, 6 and 7 and possibly 
others 

• In order to have scrutiny accurate record keeping is essential by the author and 
editor. A wrongful publication that could destroy someone's life, needs to be 
inspectable. 
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• Publishing of embarrassing or shaming statements, if bundled with personal 
information not in the public interest, is defamation, even if the statements 
themselves are true and in the public interest. The defamatory element is the 
personal details. The opinion or facts are separate and should be dealt with 
separately. 

• It stifles debate and Freedom of Expression and is not in the public interest to 
force those who value privacy, to choose between having a voice and 
compromising privacy or being silent and preserving privacy. 

 
I will use “opinion” in this section as you use it in your draft bill. Defence of truth is 
linked to defence of public interest and BOTH should be proven to successfully defend. 
Even if the defender can reasonably show all efforts were made to establish truth, the 
material published isn't necessarily in the public interest. The defender should have to 
show that it is necessary to publish. Are there already mechanisms in place to deal 
with this issue? Again if personal information was published and tagged onto an article 
that really isn't newsworthy, or already being dealt with then the defence should fail. 
Simply 'reporting' isn't a defence to publish, especially when people are going to be 
personally named. Gross infringement on privacy, needlessly and with sensitive 
subject matter that can be detrimental to the person named, is a form defamation, 
irrespective of truth established or public interest. The defamation need not have 
occurred had the article been impersonalised, or genuine personal details substituted.   
 
We talk about public interest, never public detriment. Surely if one exists, so does the 
other? Inclusion of subjects needlessly identified stifles debate. Many will simply not 
participate in the public debate (or effectively trial) being held by the author. If every 
time you speak, your privacy is grossly invaded and you have to endure another day 
with your face and name on the news-stands and another webpage for you to endure 
for the rest of your life, then who in their right mind would give their side of the story. 
Even with the police you have the right to remain silent and it is up to them to prove 
your guilt, not so apparently if an author or an editor decides to question you, often on 
a Friday afternoon to inform you you'll be in Monday's national edition. Being forced to 
participate in a fully viewable debate, often with a partisan author in charge, is NOT 
freedom of expression, People within the article's scope should also have the right to 
freedom of expression, without a gun being held to them under the table regarding 
their privacy and personal information. 
 
As with truth as a defence, honest opinion or speculation needs to be based on as 
much proof as possible and be balanced, with possible counter opinions and 
questions, deduced from the context. If the author is free to comment then it should 
be equally, 
 
GENERAL COMMENTS 
 
9 Absolute Privilege, again court proceeding are not necessarily in the public interest 
and merely reporting on ordinary citizens, often young people, in trouble with the law 
or engaged in civil cases purely infringes on privacy and serves no other purpose than 
voyeurism and public shaming. Often the punishment meeted out by authors is worse 
than that given by state and much longer lasting. Petty crime is not news. High Court 
cases may be in some way important to know about but really, again its just scandal 
to sell and profit mostly large media companies. 



  REF NO. J/S5/20/DMP/A3 

7 
 

 
13 Offer to make amends. For large companies it is only right that money be given to 
the victims as restitution. The company almost certainly made significant sums from 
the content and the victim should be awarded these and a premium. If the victim 
decides, as many will just to get away from the situation, they can settle for a different 
outcome. The law needs to take into account the gains the offender makes by 
defaming, 
 
33 Mediation is an excellent way to resolve issues, as long as the exchanges are not 
going got be part of any ongoing articles. Pre-publication warnings can have little use 
other than to can be used albeit in a modified way, simply to add content or copy or 
give scope for new potentially defamatory articles to be written and have no real value. 
Current third parties regarding complaints or mediation have very restrictive time limits, 
it is assumed no money at all will be paid (even though the offender has benefited)  
and as I understand it the pursuer has to pay a small amount for the service. A proper 
mediation service, or if it is to be done properly a media and information watchdog, set 
up to protect citizens as well as authors, editors and journalistic standards. 
 
 
THE EFFECTS OF DEFAMATION 
 
It is difficult to describe the level of suffering a defamation can inflict. If selected by any 
author from for example a large media company, with the power to publish you to 
millions of readers and keep you online for years, the effects are truly devastating and 
long lasting. Not being able to use your own name for daily interactions is an incredibly 
violating experience. Obviously you have to sometimes and when you do you have at 
the back of your mind, all the webpages you're on and all the intimate details of your 
life available to the world. You also know that if those around you find out, it will spread 
like wildfire. You don't have to have committed a crime, if fact it doesn't really matter. 
The decision was taken by someone unelected, unregulated and apparently free to 
simply pick you as 'news'. It is a form of violence and should be considered as such. 
 
Advice from solicitors is basically, you need to have very deep pockets and even if you 
win you'll not get much in return. If you complain to the company who took your 
information, you risk starting up nightmare again and of course have to hand over 
intimate details and personal papers to them in full knowledge they could make money 
by printing those too. The article about you is even copywrite the company, You don't 
own it and its protected. Politicians, solicitors and even laymen will say that that's all 
about freedom. We are truly under the spell of the media. It is an utterly astonishing 
situation to be in. A law to protect ordinary citizens from major media companies is 
needed urgently. 
 
Journalists and authors complain about the threat of defamation, well I don't fear 
accusations of fraud or theft, because there are clear guidelines regarding those, 
essentially property law. The vast majority of defamation cases (which are never even 
pursued) are of ordinary citizens and totally avoidable if they owned their own 
information, this would free them to talk and be heard and free authors to write. 
 
Freedom has to go both ways and the debate and to-and-fro of arguments and 
comments as part of a free society has to be nurtured through protection of the 
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participants from fear. Removing the element which causes defamation and yet is not 
necessary for the vast majority of articles, creates a much freer and safer environment 
for all. 
 
 
 


