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Justice Committee 
 

Offensive Behaviour at Football and Threatening Communications (Repeal) 
(Scotland) Bill 

 
Written submission from Dr Joseph Webster, Lecturer in Anthropology, 

Queen’s University Belfast. 

 

1. Do you agree with the proposal in the Bill to repeal the 2012 Act? What are 
your reasons for coming to this view? 

[NB: This evidence is based on five years of anthropological research among 

members of the Orange Order, as well as Orange sympathisers, conducted between 

2013 and 2017. During this time, significant ethnographic data was collected among 

Rangers FC supporters, both at football matches, and during televised matches in 

pubs and Orange Social Clubs. This research will be published as a book in 2018 

entitled The Religion of Orange Politics (under contract: Manchester University 

Press)]. 

Yes I agree with the proposed repeal. The 2012 Act is both unworkable in practical 

terms and unjustified on free speech grounds.  

In terms of being unworkable in practical terms, it is legally and practically impossible 

to effectively legislate against the use of words and symbols (e.g. engaging in 

chanting; displaying flags and banners) as they are deployed in either mass crowd 

situations (on football terraces) or in micro interpersonal interactions (in pubs or on 

the street). To do so would require mass arrests of hundreds if not thousands of 

people before, during, and after regulated football matches – a situation that few 

members of Scottish civil society would considerable practical or desirable. In short, 

‘offensive behaviour’ as defined by the 2012 Act is a mass phenomenon (in no way 

unique to Scotland), and requires cultural change, not legislation, to be addressed.     

In terms of being unjustified on free speech grounds, the legalisation is flawed 

insofar as section 6(5) (“the material is threatening, and the person communicating it 

intends by doing so to stir up hatred on religious grounds”) wrongly claims that it 

does NOT restrict section 7(1)b (“expressions of antipathy, dislike, ridicule, insult or 

abuse towards those matters”). The 2012 Act does not provide any effective way of 

distinguishing between hatred (which the Act criminalises) and expressions of 

antipathy, dislike, ridicule, insult or abuse (which, in order to protect free speech, the 

Act claims it does not prohibit or restrict). This failure to distinguish hatred, from 

abuse, for example, leads to the two being conflated, criminalising both in the 

process. As a result, the 2012 Act does prohibit and restrict expressions of antipathy, 

dislike, ridicule, insult or abuse, and thereby unjustifiably restricts free speech. 
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2. Did you support the original legislation? 

No – for the reasons outlined above. 

3. Do you have a view on the focus of section 1 of the 2012 Act, which 
criminalises behaviour surrounding watching, attending or travelling to or 
from football matches, which may not be criminalised in other settings? 

As above, policing and prosecuting offensive behaviour (as defined by the 2012 Act) 

is unworkable on practical grounds given it is such a mass phenomenon. This is 

especially true when such behaviours are criminalised in the context of watching a 

football match in a pub or club, where thousands of people would find their chanting 

or other comments criminalised.   

4. To what extent do you consider that the 2012 Act has assisted in tackling 
sectarianism?  

My own ethnographic research suggests that the 2012 Act has made tackling 

sectarianism in the context of football matches more difficult. Certain groups of fans 

on both ‘sides’ of the sectarian divide (e.g. the Green Brigade; the Union Bears) feel 

that their side is being unfairly targeted while the other side is being ‘let off’. No 

matter how evenly such legislation is applied, increased arrests as a result of 

chanting or the display of signs or flags will give certain fan bases the sense that 

they are being unfairly victimised, increasing resentment against the police in a 

context where this is already a problem. This is strongly demonstrated by protest 

networks such as Fans Against Criminalisation, who a vocally critical of Police 

Scotland. Such protest groups make their case on free speech grounds, and are 

themselves highly sensitive to the kinds of contradictions contained within the 2012 

Act, as between 6(5) and 7(1)b described above. Engaging ‘grassroots’ rans more 

directly in consultation on any new legislation would be a significant step in 

addressing such grievances.   

Additionally, the 2012 Act fails to grasp that the kind of behaviour the 2012 Act seeks 

to criminalise occurs, in the vast majority of cases, either in the absence of rival fans 

(e.g. in pubs that only cater to one fan base), or where such fans are already strictly 

segregated (e.g. in football stadiums where rival fans are divided by police and/or 

other crowd management techniques). As such, chanting and the display of signs or 

banners are significantly directed towards intra-group cohesion rather than inter-

group rivalry. In shared spaces, as a result – on the streets or on public transport – 

incidences of such offensive behaviour which the 2012 Act criminalises decrease 

dramatically. This process is integral to the social behaviours themselves: offensive 

chanting is a collective performance engaged in by a group for themselves, as a 

demonstration of their own collective membership of that group. This explains why 

the strongest expressions of verbal sectarianism are offered in the absence of the 

rival ‘other’ e.g. shouting abuse at Celtic players on TV while watching the match in 

an Orange social club (see Webster, forthcoming). The opposite is also true i.e. 
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verbal sectarianism decreases greatly in shared public spaces such as train stations 

or town squares. 

Concluding recommendations: 

 The 2012 Act should be repealed on practical grounds as it is unenforceable 

 The 2012 Act should be repealed on free speech grounds, as it unjustifiably 
limits the expression of sentiments outlined in 7(1)b as a result of its failure to 
effectively distinguish between these behaviours and hatred 

 The 2012 Act makes tacking sectarianism more difficult by further alienating 
the target groups (e.g. ‘ultras’ fan groups) from the police 

 Any new legislation must carefully consult with these target groups in order to 
avoid further alienation of them from the police and other authorities   

 The 2012 Act fails to realise that ‘offensive behaviour’ as defined by the Act is 
predominantly performed to achieve intra-group solidarity not inter-group 
rivalry. This is way the strongest expressions of sectarian behaviour 
deliberately take place in the absence of the sectarian ‘other’. 

Dr Joseph Webster 

17 August 2017 
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