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Justice Committee 
 

Offensive Behaviour at Football and Threatening Communications (Repeal) 
(Scotland) Bill 

 
Written submission from Police Scotland 

 
1 Introduction 
 
1.1 Police Scotland welcomes the opportunity to contribute to the review of the 

legislative provisions available at football and recognises that it has a role to 
play in ensuring that elected members make their decisions based upon the 
fullest possible and most accurate information available. 
 

1.2 In relation to the proposed repeal of the Act, Police Scotland recognises that 
repeal presents challenges but it is not believed that any of these challenges 
are insurmountable from a policing perspective.  The principal considerations 
are detailed below. 

 
2 Police tactics and resources  
 
2.1 In 2011 when the Act was being developed the Scottish police service was 

clear that offensive behaviour at football is not something that police could 
address alone, this position has not changed.  To this end, in addition to 
enforcement action Police Scotland works with partner agencies and 
participates in a variety of research projects to improve understanding of 
offensive behaviour and its associated issues.  

 
2.2 The Football Coordination Unit for Scotland (FoCUS) was established as one 

of the recommendations made by the Scottish Government Joint Action Group 
in 2011 to bring about greater consistency and coordination of football policing 
across Scotland.   It is not merely an ‘anti-sectarian’ team.  FoCUS predates 
the Act by approximately nine months, undertakes a wide range of functions 
and although given responsibility for the implementation of the Act at an 
operational level, was not established as a consequence of the Act and its 
continuation will not be affected by repeal.  
 

2.3 A number of respondents to James Kelly MSP’s consultation on a proposed 
repeal Bill referred to ‘kettling’.  Whilst we do not recognise the term kittling, 
we do use police cordons to manage crowd situations and will continue to do 
so. It appears that this legitimate police tactic has become linked in the minds 
of some people to the Act when it is in fact a general public order tactic not 
restricted to football-related situations.  
 

2.4 It is a reality that some football clubs attract a section of supporters who are 
intent on causing violence and disorder and for whom conventional policing 
tactics are insufficient.  Police Scotland will, in order to protect the public, 
consider the use of cordons as a tactic available to police commanders 
irrespective of any decision on repeal of the Act. 
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3 Reverse deterrent 
 
3.1 Introducing the Act has kept football-related offensive behaviour in the 

forefront of public consciousness.   In our view there have been observable 
improvements in behaviour, particularly mass offensive singing.       
 

3.2 It is difficult to know how much of this improvement can be attributed to the Act 
alone and the University of Stirling evaluation of the Act1 makes the point that 
the legislation was one of a number of initiatives which collectively resulted in 
improved responses from bodies such as the police and Crown Office and 
Procurator Fiscal Service (COPFS). 
 

3.3 There are a number of supporters who continue to engage in offensive 
behaviour when the opportunity is presented. As a consequence, we cannot 
be confident that the behavioural changes seen in recent years are 
irreversible.  Potentially the repeal of the Act would be interpreted by some 
people as a lifting of restrictions on their behaviour which possibly may lead to 
some regression to previous behaviour.   

 
4 Return to previous legislation 
 
Section 1 offence 
 
4.1 For criminal behaviour which is overtly prejudiced in terms of race, religion, 

disability, sexual orientation or transgender identity, alternative provisions exist 
and in the event of repeal, Police Scotland would revert to utilising existing 
legislation to ensure any perpetrator within a football environment is dealt with 
in a robust manner.  

     
4.2 The ACPOS response in 2011 (attached as appendix) articulates concerns 

relating to this alternative legislation and while much of the offensive 
behaviour seen at football could be reported by Police Scotland to COPFS 
under the legislation which existed before the Act, repeal would reactivate 
concerns such as case law affecting the scope of Breach of the Peace or the 
Criminal Justice and Licensing (Scotland) Act 2010, Section 38 not covering 
behaviour unless it is threatening or abusive (as opposed to offensive). 
 

4.3 It is a reality that some behaviour which the Act can address may prove to be 
beyond the reach of the above alternatives and repeal could therefore result in 
some individuals avoiding charge and prosecution.  For example, some of the 
offensive songs which make reference to proscribed organisations and which 
are currently reported by Police Scotland under Section 1 of the Act were not 
tested under the legislation which pre-dates the Act.   
 

4.4 Until police reports are submitted and prosecutions completed under 
alternative legislation, it is not possible to quantify what proportion of cases will 
fall outside the scope of alternative legislation.       

                                                           
1
 ‘An evaluation of Section 1 of the Offensive Behaviour at Football and Threatening Communications 

(Scotland) Act 2012’ The University of Stirling, ScotCen Social Research, The University of Glasgow 
June 2015 
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4.5 It should also be highlighted that the Act has a set of Lord Advocate’s 

Guidelines to accompany it which are publicly available and which provide 
direction on the practical application of the legislation.  If repealed we would 
respectfully request of the Lord Advocate's Office the development of similar 
guidelines for Breach of the Peace and Section 38 of the Criminal Justice and 
Licensing (Scotland) Act 2010.   
 

4.6 The Section 38 offence involves a similar ‘reasonable person’ test for the 
Court as that used in Section 1 (2) (e) of the Act. In relation to this there 
appears to be a misconception amongst some sections of the public that 
police officers base their actions on whether or not they personally are 
‘offended’ by an accused person’s behaviour when in fact officers are trained 
to identify behaviour which the Court may deem offensive to a reasonable 
person (or which meets the criteria of the other subsections of section 1(2)).   
 

Section 6 offence 
 

4.7 Section 6 of the Act is defined to deal with certain behaviour (threats of 
serious violence or threats intended to stir up religious hatred) and due to its 
narrow scope has not been widely used by Police. This section is not 
restricted to a football context, with a number of individuals being charged with 
non-football related charges.  

 
4.8 A large proportion of football-related online hatred in Scotland is dealt with by 

FoCUS and due to the wording of Section 6 of the Act, the majority of this 
cannot be dealt with using this provision and is in fact dealt with as an offence 
under the Communications Act 2003, Section 127 or the Criminal Justice and 
Licensing (Scotland) Act 2010, Section 38. 

 
5 Crime recording 
 
5.1 One of the key features of the Act is that it offers easily searchable crime 

information which allows provision of improved statistical information on 
football-related offending, compared to researching a number of different 
pieces of legislation.  Since 2012, the number of charges reported to the 
Procurator Fiscal under the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 is shown as follows:  
 
 

   2012-13 2013-14 2014-15 2015-16 2016-17 

No of Charges  267 206 193 286 377 
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In respect of convictions where the main charge was under Section 1 of the 
Act, COPFS have published the conviction rates as follows:  
 

   2012-13 2013-14 2014-15 2015-16 2016-17 

No of Convictions  56% 84% 76%  

 
Conviction rates for 2012-13 and the current year 2016-17 have not been 
provided by COPFS. However, it is clear the legislation is widely used by 
officers and retains a reasonably high conviction rate when cases are 
prosecuted.  
 

5.2 Repeal of the Act would also impact on Police Scotland's ability to provide 
information under Freedom of Information (FOI).   The loss of a distinct piece 
of legislation would mean requests for football-related information are likely to 
be refused because of the undue cost of researching multiple crime types.   

 
6 Education, training and guidance 
 
6.1 The Act is fully integrated into Police Scotland training and guidance so repeal 

would require review and revision of all football-related material.  This is an 
achievable task but would impact significantly on FoCUS, as policy holders, 
bringing additional work.   
 

7 Partnerships 
 

7.1 Delivering safe and secure football events relies on effective partnerships and 
repeal of the Act would bring a requirement to check that all partners 
understand the changes.  Such partnerships would need to ensure that repeal 
did not give the impression that football-related offensive behaviour is 
somehow being downgraded.  
 

8 Amendment of the Act 
 
8.1 Police Scotland recognises that there is potential for the Act to be amended 

rather than repealed and would welcome the opportunity to participate in any 
such process.   

 
Bernard Higgins 
Assistant Chief Constable 
Operational Support 
24 August 2017 
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Appendix 

 
ACPOS 2011 response to the Offensive Behaviour at Football and Threatening 

Communications (Scotland) Bill 
 
Submission from the Association of Chief Police Officers in Scotland Football 
Sub Group 
 
Introductory comments 
 
Offensive Behaviour at Football 
 
1. ACPOS Football Sub Group fully support the introduction of legislation which 
is specifically enacted with the intention of tackling offensive  behaviour at football. 
 
There is clearly a variety of statutory legislation already in existence which can be 
utilised, however this does not always fit with the variety of different incidents now 
witnessed throughout the football environment. Legislation currently available to 
officers: 
 

 Section 74 of the Criminal Justice Scotland Act 2003, which creates an 
aggravation of prejudice relating to religion. 

 Section 50A Criminal Law Consolidation Scotland Act 1995, which creates an 
offence to act in a manner which is racially aggravated. 

 Crime and Disorder Act 1998 

 The Offences (Aggravated by Prejudice) (Scotland) Act 2009 

 Section 38 Criminal Justice and Licensing Scotland Act 2010. 
 
2.  While the above legislation is used by officers across Scotland both within and 
outwith the football environment, there are still incidents which do not fit well with this 
statutory legislation:  
 
Officers therefore require reverting to the Common Law crime of Breach of the 
Peace to tackle issues outwith the scope of the aforementioned statutory legislation. 
While this allows arrest, there remains uncertainty with conviction and the risk of 
stated cases impacting on our future reliance of Breach of the Peace. For that 
reason it is believed that the Common Law crime of Breach of the Peace cannot be 
relied upon indefinitely and additional legislation should be enacted and that the Bill’s 
provisions should simplify matters for operational officers. 
 
Threatening Communications 
 
3.  Throughout the past year, the use of the internet and in particular certain 
social networking sites to post offensive, unacceptable and threatening comments 
and images has escalated. Legislation that allows criminal justice partners to keep 
pace with social trends and effectively target those people who publish offensive 
material on the internet is desirable. 
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4.  As the internet and its misuse continues to evolve it is essential that the 
legislation is broad enough to ensure it is capable of addressing today’s issues and 
flexible enough to ensure it can tackle tomorrow’s. The relationship between the 
Internet, telecommunications and other media is complex and the operational 
difficulties in capturing evidence of online offences must be carefully considered with 
the definitions contained in this section of the Bill drafted accordingly. 
 
Additional Comments: 
 
Need for clear definition of Sectarianism 
 
5.  The Scottish Government has yet to clearly define what it means by 
‘sectarianism’. The debate on policing sectarianism will suffer from a lack of clarity 
unless guidance is provided. 
 
6. Sectarianism may be seen to take various forms, including: 
 

 the expression of racist prejudice 

 the expression of religious prejudice 

 the expression of political opinion (unionist/nationalist, 
loyalist/republican). 

 
7.  In Scotland at present, there is specific legislation which addresses racist 
crime and racist/religious prejudice aggravations. The common law allows for the 
court to take into account motivation by prejudice for heavier  sentencing. 
 
It should be noted that at present, statistical information on the use of common law 
aggravations are only available through Crown Office, which  makes the extent of 
their use in practice difficult to measure or analyse. 
 
Need to make distinction between religious and political sectarianism 
 
8.  Section 74 of the Criminal Justice (Scotland) Act 2003 provides a statutory 
definition of religious prejudice, which is ill-suited to address the political 
sectarianism that is such a characteristic of Old Firm animosity. 
 
9.  The relevant extract from the Lord Advocate's 2010 guidelines on Section  74 
is provided below: 
 
Lord Advocate's Guidelines: The Nature of Religious Prejudice 
 
Section 74 of the Criminal Justice (Scotland) Act 2003 creates an aggravation of 
prejudice relating to religion and can be libelled on an indictment, or specified on a 
complaint, as an aggravation to any substantive offence. An offence is aggravated 
by religious prejudice if: 
 
At the time of committing the offence or immediately before or after doing so, the 
offender evinces towards the victim (if any) of the offence malice and ill-will based on 
the victim’s membership (or presumed membership) of a religious group, or of a 
social or cultural group with a perceived religious affiliation; or 
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The offence is motivated (wholly or partly) by malice and ill-will towards members of 
a religious group, or of a social or cultural group with a perceived religious affiliation, 
based on their membership of that group. Note that 'membership' in relation to a 
group includes association with members of that group; and 'religious group' means 
a group of persons defined by reference to: 
 

 their religious belief or lack of religious belief; 

 membership of or adherence to a church or religious organisation; 

 support for the culture and traditions of a church or religious organisation; 
or 

 participation in activities associated with such a culture or such traditions. 
 

10.  Whilst it is most likely that police officers will encounter offences aggravated 
by religious prejudice in a sectarian, football-oriented Roman Catholic/Protestant 
basis, police officers should bear in mind that this legislation will apply where the 
accused shows or has shown towards the victim (if any) of the offence some form of 
malice or ill will based on the victim’s membership (or presumed membership) of any 
religious group or of a social or cultural group which is perceived to have a form of 
religious affiliation. 
 
11.  The legislation covers offences aggravated by religious prejudice towards any 
of the world’s major or minor religious groups or of groups which are perceived to 
have some form of religious affiliation. 
 
12.  There may be instances where the same conduct may have elements of 
behaviour aggravated by religious prejudice as well as being racially aggravated. In 
such cases the Lord Advocate directs that the standard prosecution report submitted 
to the Procurator Fiscal should highlight  both the religious and racially aggravated 
aspects. 
 
13.  The Lord Advocate’s guidance on 'prejudice relating to religion' does not 
address the issue of Irish Loyalist/Republican political prejudice, which is arguably 
the greater driver of sectarian behaviour in Scotland. 
 
14.  The Scottish Government and the Scottish Criminal Justice system  may 
benefit from recognising - as both Northern Ireland and the Police Service  of 
Northern Ireland does - that political sectarianism is distinct from religious 
sectarianism, and needs to be addressed in its own right. PSNI uses the term 
'sectarian' to describe 'incidents based on a person’s perceived religion or political 
opinion'. 
 
Difficulties of recording politically sectarian criminal behaviour as ‘religious’ 
 
15.  Difficulties can arise when dealing with politically sectarian criminal  behaviour 
by means of Section 74's categorisations. Treating Celtic or Rangers supporters as a 
"social or cultural group which is perceived to have a religious affiliation" fits 
poorly with sectarian incidents which involve expression of political partisanship 
(pro-IRA, pro-UVF etc). 
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16.  There would not appear to be scope to capture, other than to badge it under 
inciting public disorder, those who sing or chant politically sectarian messages that 
are pro/anti IRA, UVF, UDA, Fenian, Hun, etc  that are intended to offend other 
people. 
 
Impact of new legislation on Scottish Police 
 
Impact 
 
17.  The Scottish Police Service already adopts a robust policing model  when 
dealing with anti-social behaviour, including all forms of hate  crime, associated with 
football. 
 
The enactment of additional legislation will not impact greatly on this policing model 
which will continue to be robust, professional and proportionate. It will however allow 
officers to apply the most appropriate legislation to the crime they are presented 
with. 
 
18.  In terms of the impact on the wider community it is essential that the Bill 
defines offensive behaviour in a manner which permits transport networks to be 
included, and does not restrict police powers to within  close proximity of matches. 
 
19.  In relation to internet offending there are varying degrees of offences. These 
range from the posting of simple, horrific examples of  sectarianism  on internet 
notice boards to clearly defined threats to kill individuals. Scottish Police will require 
to prioritise and target the worst offences and there will have to be an understanding 
from partners that the tackling of internet offending will remain a challenging and 
resource intensive task. 
 
Arrests 
 
20.  It goes without saying that arrests will continue to be made where necessary, 
in a safe and controlled manner, although officers will not destabilise a crowd by 
wading into it and trying to take out large numbers of fans. The number of arrests 
and any year on year additionally cannot be predicted and numbers of arrests should 
certainly not be used to judge success. What can be predicted is the continuation of 
proactive match day enforcement. 
 
21.  In relation to post match investigation and internet offending both areas can 
be challenging, costly and resources intensive. However, the Football Coordination 
Unit for Scotland will bring consistency and expertise to both areas, which will see 
arrests being made. However the impact of the ‘Cadder’ ruling on internet 
investigations cannot be overlooked due to the  difficulties in evidence gathering 
around internet investigations and reliance on suspect interviews. 
 
Resources 
 
22.  This Bill is being introduced at a time when the Scottish Police Service has 
been working towards a significant reduction in the number of police resources 
deployed at football matches. 



OBR215 

9 

 
23.  If Forces work within existing resources, then the policing response will be 
proportionate, as there are competing priorities throughout the community. There will 
not be a significant increase in the number of officers allocated to policing football, 
unless a specific risk is identified  at a particular fixture. 
 

24.  Scottish Police will review any implication on resources as a result of this 
legislation very carefully as the season progresses. Should  resources become an 
issue then this will be evidenced and presented to the Scottish Government. 
 
25.  In relation to Threatening Communications, Internet investigators are 
specialists within the service, however they are not always police officers  and such 
roles are allocated to people who are gifted in the field of IT and the internet. It is 
therefore anticipated that investment in resources to tackle internet offences will be 
required in the future to allow police to deal with these present day and future 
challenges. The people trained will be multifaceted and will not deal solely with 
sectarianism due to the wider issues seen on the internet. 
 
Deterrent of new legislation 
 
26.  There will undoubtedly be much publicity around the enactment of this 
proposed legislation and it is likely that supporter behaviour will be  positively 
influenced by this publicity and media discussions which ensue. 
 
27.  Police will attempt to influence supporter behaviour by publicising the fact 
that these new powers exist and carry a significant sentence. Where arrests occur 
during or post match they will be publicised, as will the issue of football banning 
orders, and that offenders have been banned by their clubs. 
 
Football Coordination Unit for Scotland 
 
28.  The Football Coordination Unit for Scotland will provide the Scottish Police 
Service with additional access to: 
 

 Specialist policing to specific games on an intelligence-led basis. 

 Additional deployments, available to match commanders based on need. 

 Access to officers available to conduct retrospective investigation into 
cases 

 Of disorder at or relating to football matches. 
 

Training 
 
29.  There will be a training requirement to ensure that officers were aware of the 
scope and practicalities of new legislation. The impact would be no greater than any 
other new enactment and it is likely that training will be delivered through an intranet 
training package, which can reach a large number of officers within a relatively small 
timeframe.  Work is  ongoing via ACPOS Hate Crime Sub Group to produce a 
training package in line with timescales for likely enactment of the proposed 
provisions. 
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Legislation 
 
30.  It would be of benefit if the legislation defined that the offending behaviour can 
take the form of words, songs, chants, gestures and displays to remove some 
ambiguity and give the clubs and police more powers to deal with offensive banners, 
scarves and other displays. 
 
ACPOS Football Sub Group 
26 August 2011 

 
 


