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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM EDINBURGH BAR ASSOCIATION 

Presumption against sentences of less than 12 months 

The Edinburgh Bar Association represents court practitioners at Edinburgh Sheriff 

Court. Our members defend accused people in summary prosecution on a daily 

basis. The cases we deal with range from Road Traffic offences to serious assaults.  

We also represent people who appear at court for reviews of community based 

disposals such as Drug Treatment and Testing Orders. 

On the whole, the presumption against short sentences of up to 3 months has not 

made a significant difference to sentencing practice.  It is widely recognised that 

such sentences have little, if any, rehabilitative value and can have a considerable 

negative effect on the lives of those convicted and their families.  This is an 

argument we have been advancing in mitigation for a long time and was generally 

accepted by Sheriffs even before the presumption against short sentences of less 

than 3 months was enacted.   

We query whether or not the extension of the presumption against short sentences 

to 12 months is necessary.  It is already the case that Sheriffs are required to 

consider alternatives to custody.  For example, the court cannot send an offender to 

prison if he/she has not previously served a custodial sentence without obtaining a 

Criminal Justice Social Work Report.  That report will include comments and 

recommendations on the range of sentencing options available to the court.  It is also 

fair to say that a Sheriff who has not considered an appropriate alternative to custody 

is likely to be subject to an appeal against sentence.  We do not think it is necessary 

to place further obligation on the Judiciary to consider alternatives to custody. 

The range of offences that are prosecuted on Summary Complaint is incredibly wide.  

Examples at the less serious end include theft by shoplifting.  At the other end of the 

scale, we regularly see cases of assault to injury, assault on children, sexual 

offences and concern in the supply of Class A drugs.  There is an increasing 

awareness of the significance of domestic abuse which is reflected in new legislation 

and an increase in the prosecution of domestic assault and stalking.  Whilst we 

recognise and agree that prison should be a last resort, some of the offences 

prosecuted at summary level are very serious.  A presumption against short 

sentences of less than 12 months would, in effect, mean a presumption against 

imprisonment in summary cases.  We have concerns about how this might impact on 

the prosecution of more serious offences mentioned above.  One outcome might be 

that the Crown choose to proceed at solemn level.  This entails a much longer 

procedural process ending with a trial by sheriff and jury and with associated 

increases in cost and time. 
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We do not suggest that there should be specific offences to which the presumption 

does not apply as the seriousness of each case turns on its particular facts and 

circumstances rather than the name given to the offence.  For example, an assault 

by a single slap is very much different to repeated kicking but both are crimes of 

assault.  We believe that preserving judicial discretion in regard to each individual 

case is essential to ensure matters are dealt with appropriately.   

The Edinburgh Bar Association agree that short sentences should be avoided where 

possible but that an extension of the presumption against short sentences of less 

than 12 months is not necessary. 

 

 


