
  REF NO. J/S5/19/PASS/19 

1 
 

JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM RECRUIT WITH CONVICTION 

Recruit With Conviction campaigns for safe, sustainable and secure employment of 

people with convictions. We appreciate the opportunities within the consultation for 

the perspective of employers, employees and employability & other support 

providers to influence practice and legislation.  

1. How the current presumption against short sentences of up to 3 months has 

worked in practice, including the impact of the presumption on offenders, 

victims and their families, and criminal justice stakeholders 

Although it is not currently recorded and therefore difficult to fully quantify the current 

presumption against custody has certainly anecdotally provided the opportunity for a 

significant improvement in the access to and retention of employment for those 

convicted of less serious offences.  

The changes in support brought about through both the PASS and greater use of 

community justice provision has allowed for support agencies be they statutory or 

voluntary to provide a far higher degree of inclusive service especially when it comes 

to employment. It should be noted that this has not been without some issues and 

the need for support for culture change and capacity building within provision will 

continue to be necessary as these changes develop going forward.  

The flexibility of provision has seen greater integration of sustaining and developing 

employment opportunities for those on community based orders with examples of 

employability staff being placed within criminal justice social work teams.  

An early identification of employment as part of the individual’s assessment and goal 

planning provides an additional impetus to address offending and as such has been 

seen as supporting changes in behaviours. There are frequent reports of those 

engaging via this route as being the first time for them that employment has been a 

consideration and individual development has proved very beneficial.  

Employers have expressed their willingness to be flexible when staff are convicted 

and this combined with the changes in delivery of orders has also supported 

continuing employment. However, beyond a short period this is hampered by the 

practical need for their activities to continue and leads to a consequential loss of 

employment.  

This will undoubtedly also prove beneficial to families however it would not be 

appropriate for us to include this as it is outside of our field of expertise.  
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2. The proposed extension of the presumption to sentences of up to 12 

months including: 

a. the potential impact of this change on offenders, victims and their families, 

and criminal justice stakeholders  

 

The extension to 12 months is welcomed and should be implemented as soon as is 

possible. The increase to a calendar year will without doubt support the retention and 

development of employment as a building block of engagement and desistance for 

those involved.  

 

For individuals whose offences fall within the parameters of presumption it is likely 

that the ability to maintain or gain employment through the use of high quality linked 

provision as described will be significantly improved. There have been reports of 

those whose offences would fall within the current three months having their 

disposals increased in order to enforce custody and the changes should address this 

as an issue.  

 

Similarly for employers the ability to retain employees will be supported by the 

extensions, within the current labour market there are a number of issues with 

access to quality staffing. The employer’s investment in development of new staff 

through training and individual workplace culture is generally accepted as requiring a 

year and although this should not be the overall driver it will certainly be welcomed.  

 

b. the practical and financial impacts of this proposed extension, such as the 

resources or training that may be required 

 

The changes proposed will require additional funding and assistance for community 

based services, this should not however be to the detriment of the custodial estate. 

Along with the expected increase in simple management workload for criminal justice 

social work the ability to deliver a more complex set of supports will require 

significant extra funds and the development of more effective local and regional 

partnerships.  

 

Partnership should not be seen as a cheaper, easily available or enforceable method 

of support. Recruit With Conviction has been involved in developing a number of 

local Employability Development Networks across local authority provision in the last 

2 years. These networks have been able to begin the processes of establishing or 

enhancing networks between agencies, services and employers in order to provide a 

better understanding of the demands each faces as well as the changing landscape 

of justice provision. While in the majority there have been excellent examples of 

engagement and open partnership in some of these areas, there have also been 
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examples from these networks of poor internal departmental and external 

partnerships.  

 

There has been some suggestion that the changes of national employability 

provision through Fair Start Scotland may be able to meet the expected demand and 

this may be misplaced. Although there is a willingness on behalf of providers to 

engage with statutory provision and provide services to those convicted, the 

necessary level of skills to provide appropriate and professional support is not 

universal and this presents a risk of greater harm than benefit to applicants with 

convictions as well as employers.  

 

Although there have been efforts to provide support for employers through the 

development of national networks these are not accessible to all and particularly 

SME’s, Micro and rurally based businesses. They will need to be supported to 

understand these changes and the parallels with other developments in practice and 

legislation. The new disclosure periods as laid out in the Management of Offenders 

Bill link custodial disclosure with the PASS and support the rise to 12 months as the 

first demarcation point in time periods for disclosing.  

 

Employers are as stated flexible and willing to engage with those involved in the 

justice system and frequently report their lack of legislative clarity and multiple 

complex systems as being the bigger barrier to employment than individuals’ 

offences, capability or willingness to work. Best practice in employer support requires 

relationship building with consequential funding and should be led by partnerships at 

local, regional and national levels in order to maximise the potential benefits from 

these changes. 

  

It is understood that in the current climate there are difficulties in new funding 

however without the appropriate levels described of capacity building, partnership 

development and education for all concerned the changes are likely to prove 

detrimental to support provision and undermine the principles of the changes as well 

as the good work already underway.   

 

3. Any other views relating to the proposal, for example: 

a. whether there are specific offences to which the presumption should not 

apply 

 

Were there to be a creation of additional strata of offences being included this is 

likely to create more issues than solutions. As this is a presumption against rather 

than a ban, the ability for each offence/case to be treated individually should allow 

for the appropriate balance of risk assessment and public protection to be 

maintained.  
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The 2015 amendments to the Protecting Vulnerable Groups (PVG) scheme has 

differentiated between levels of offences, while this is understandable due to the 

added need for the protection of the vulnerable to be paramount. It has none the less 

resulted in both a far higher degree of confusion for employer and employee as well 

as far lower than expected numbers of historic offences being removed.  

 

b. whether a figure other than 12 months would be more appropriate 

 

12 months would have the appearance of being the appropriate next stage for the 

PASS to attain. Again this strikes the balance of risk against individual need and 

should ensure that each is treated individually.  

 

There is a concern that going beyond this as a next step may lead to further 

politicisation and consequently delays to implementation. The progress of the 

Management of Offenders Bill has been significantly delayed due to such issues and 

this has continued to lead to a disparity of access to employment between Scotland 

and the rest of the UK. 

 

c. whether there should be an outright ban against sentences of a particular 

length 

 

This would again not seem to be practicable as it would again create unnecessary 

stratification, potential politicisation and not allow for the individuality as explained 

above. 

 

d. the effectiveness of short prison sentences and community-based 

alternatives 

 

It is difficult to compare community and custodial sentencing due to the differences 

inherent within each system, the perception of those involved in the justice system 

as being a homogenous grouping does not reflect the reality. The barriers faced by 

those in custody or community similarly are distinct and require different 

interventions which are both helped or hindered by the available resource in each 

location. 

 

 

  

 


