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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM SCOTTISH COURTS AND TRIBUNALS SERVICE 

Introduction 

Thank you for the opportunity to respond to the above call for written views, to which 

I respond on behalf of the Scottish Courts and Tribunals Service (“the SCTS”). The 

response is submitted by the SCTS acting in its role to provide efficient and effective 

administration to the courts and tribunals in Scotland and does not include the views 

of the Judiciary.  

Potential impact on the SCTS  

Sentencing is ultimately a matter for the judiciary who, in addition to having regard to 

statutory requirements, will take into account the seriousness of the offence and any 

aggravating and mitigating factors in making a sentencing decision in every case. 

The SCTS therefore cannot comment on the appropriateness of different types of 

sentence.  

There will however be an impact on the SCTS in terms of court time and associated 

staff and accommodation resources as a result of the extension, which I have 

outlined below.    

Imposition of non-custodial sentences 

The extension of the presumption is likely to result in an increase in the number of 

community orders made by the court, particularly community payback and restriction 

of liberty orders (CPO and RLO).  

When considering whether to make such orders the judge is required to explain the 

conditions and requirements of the order to the subject and seek their consent to the 

imposition. This process takes longer than to impose a custodial sentence and will 

therefore add to the court time required to deal with cases.  

There are often a number of applications made to the court to vary community based 

orders, for example to make changes to the address of the subject, or to the 

conditions of the order. Applications are also made to the court where it is alleged 

that the individual has breached their order. Further, where a CPO is imposed, the 

court may decide to fix review hearings. In some cases an individual will have 

multiple review hearings fixed during the duration of their court order.  

The proposed change to the presumption is likely to lead to an increase in the 

number of requests for Criminal Justice Social Work Reports. This is on the basis 

that if someone aged over 21 had already served a custodial sentence the court 

could impose another custodial sentence without the need to obtain such a report. 
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However, in order to impose a community disposal a report would have to be 

obtained, unless the court decided to impose a CPO which only contains a level 1 

unpaid work or other activity requirement. As the court will have to adjourn court 

hearings for such reports this will impact on court time and associated staff and 

accommodation resources.   

Cases where the judge decides to impose a custodial sentence instead of applying 

the presumption 

For cases in which the judge uses their discretion to impose a custodial sentence, 

the court is required to state and record its reasons for doing so. Additional time will 

be required in court to fulfil this requirement.  

Estimated costs to the SCTS 

It is difficult to know the number of cases in which the presumption will be applied 

and therefore the impact that the extension will have on the SCTS. I therefore 

provide estimates based on the number of custodial sentences of between 3 and 12 

months that were imposed during 2017/181 and the presumption being applied in a 

percentage of these cases.  

Costs result from additional court time required to deal with cases, and associated 

staff and accommodation costs as outlined above.  

 
Presumption 

applied in 10% 

of cases (cost 

per annum) 

Presumption 

applied in 20% 

of cases (cost 

per annum) 

Presumption 

applied in 50% of 

cases (cost per 

annum) 

Presumption 

applied in 90% of 

cases (cost per 

annum) 

Estimated costs2 £116k £165.4k £313k £511k 

 

The costs estimated above may be more significant following the introduction of the 

Management of Offenders (Scotland) Bill. The heightened profile of electronic 

monitoring, the possible attractiveness of it being able to be imposed for longer 

periods than at present and to be made as a requirement of a CPO, may lead to an 

overall increase in the number of such orders made in the courts. 

                                            
1 An individual may appear on multiple cases therefore counted multiple times. The figures used to 
calculate these costs are based on the number of cases in which a custodial sentence was imposed 
rather than the number of individuals who were given a custodial sentence.  
 
It is competent for a court to make more than one community based disposal at a time. Where this 
replaces a custodial sentence, the costs that will be incurred by the court per case will double. We 
estimate that multiple orders are currently made in around 4% of cases, if the percentage were to 
remain at that level then the costs estimates provided would also increase by 4%.  
 
2 The totals for applying the presumption in 20% of cases is not automatically double that of it being 
applied in 10% of cases. This is because they also incorporate costs for recording reasons for not 
imposing a custodial sentence in the corresponding 80% and 90% of cases 


