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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM COLIN MCCONNELL, SCOTTISH PRISON SERVICE 

 

How the current presumption against short sentences of up to 3 months has 

worked in practice, including the impact of the presumption on offenders, 

victims and their families, and criminal justice stakeholders.   

 

1. The existing presumption against short custodial sentences was introduced by 

the Criminal Justice and Licensing (Scotland) Act 2010 and commenced in February 

2011.  The legislation provides that a court should not pass a custodial sentence of 3 

months or less unless it is of the opinion that no other disposal is appropriate.  The 

presumption was designed to encourage a reduction in the use of short-term 

custodial sentences and a concomitant increase in the use of community sentences, 

which are more effective at reducing reoffending.   

 

2. It is difficult to disaggregate the impact of the 3 month presumption from the 

impact of the introduction of the Community Payback Order (CPO), as both were 

introduced at a similar time.  In 2007 the most common length of sentence was ‘up to 

3 months’ (8,825 people), which made up 53 per cent of custodial sentences.  Over 

the period since, levels have dropped with sentences of ‘up to 3 months’ making up 

30 per cent of custodial sentences.  Latest data show that, in 2017-18, around 3,200 

offenders still received a sentence of three months or less. 

 

3. The Government’s aim is that prison should be reserved for serious or 

dangerous offenders.  While prison remains the right place for those who pose a 

significant risk to public safety, there is compelling evidence that short custodial 

sentences do little to reduce the likelihood of reoffending.  Extending the 

presumption against short custodial sentences to 12 months is intended to improve 

the chances of effective rehabilitation.   

 

The proposed extension of the presumption to sentences of up to 12 months 

including: 

a) The potential impact of this change on offenders, victims and their 

families, and criminal justice stakeholders.  

b) The practical and financial impacts of this proposed extension, such as 

the resources or training that may be required. 

 

4. Short custodial sentences do little to prevent re-offending; further, for those 

incarcerated they can disrupt housing, employment and family stability.  Individuals 

released from short sentences of 12 months or less are reconvicted nearly twice as 
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often as those sentenced to a community payback order.  Effective and credible 

community based alternatives to custody have helped achieve a 19 year low in 

reconviction rates and extending the presumption will encourage a further shift 

towards community disposals rather than ineffective short term custodial sentences.   

 

5. Extending the presumption against short custodial sentences enables 

individuals to pay back the community for their offences.  The presumption is not a 

ban.  The court when sentencing retains the discretion to pass the most appropriate 

sentence based on the facts and circumstances of the case.  Ministers have been 

clear that prison remains the right sentencing option for those who pose a serious 

risk to public safety.   

 

6. The current rate of imprisonment in Scotland remains high in comparison with 

other western European countries.  The degree of impact of the presumption will be 

dependent on sentencing behaviour, so it is not possible to predict with any certainty 

the extent to which the extension to the presumption will impact on the number of 

sentences under 12 months.   

 

7. It is also important to emphasise that the greatest anticipated impact in 

respect of prisons is in relation to the ‘churn’, that is the throughput in the number of 

receptions and discharges dealt with by the Scottish Prison Service, rather than on 

the size of the prison population. 

 

8. An estimate of potential impact is set out below as a range.   

 

Assumptions 

on reduction 

of custodial 

sentences 

Sentences of 

six months or 

less 

Sentences of 

six months or 

less 

Sentences of 

twelve 

months or 

less 

Sentences of 

twelve 

months or 

less 

 Freed up 

prison places 

Reduction in 

d/s 

receptions 

Freed up 

prison places 

Reduction in 

d/s 

receptions 

10% 60 544 130 544-1098 

20% 120 1088 260 1088-2196 

50% 290 2720 660 2720-5498 

 

9. The key points are that impact will depend on the extent to which the judiciary 

follows the presumption with the most significant effect expected to be on receptions 

(‘churn’).  However, reducing the number of short custodial sentences will not 

necessarily translate into usable prison places as sentences which start and stop at 

different times over a year will not be coterminous.   
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10. Different levels of adherence to the presumption (for example 10%, 20% and 

50% adherence) would result in a reduction in receptions of between 544-1098, 

1088-2196 or 2720-5498.   

 

11. Any reduction in short term custodial sentences is likely to be offset by the 

ending of automatic release.  The result is likely to be a reconfigured population, 

rather than an overall reduction in numbers.  Further, population numbers will also 

be kept up by the dramatic reduction in the use of Home Detention Curfew, which 

has fallen on average at any given time from around 330 releases to only 50.   

 

Any other views relating to the proposal, for example: 

 

a) Whether there are specific offences to which the presumption should 

not apply. 

b)  Whether a figure other than 12 months would be more appropriate. 

c) Whether there should be an outright ban against sentences of a 

particular length. 

d) The effectiveness of short prison sentences and community-based 

alternatives. 

 

12. Sheriffs will still require flexibility to deal with repeated breach of community 

sentences/non-payment of fines.  Those who get community sentences have (on 

average) different characteristics to those who get short prison sentences, so direct 

reconviction rate comparisons can to overstate the relative effectiveness of 

community sentences versus short prison sentences.   

 

13. Reducing the use of imprisonment and reducing the size of the prison 

population are two distinct but related outcomes, each requiring different strategies 

to be achieved.  The presumption against short custodial sentences, and its 

extension to 12 months, will, in tandem with increased use of community sentences 

and use of diversion, reduce the use of imprisonment and the associated ‘revolving 

door’.  However, its impact on the overall prison population will be limited when set 

against other drivers noted above - the abolition of automatic early release and the 

changes to Home Detention Curfew.  To reduce the prison population, sentence 

lengths would need to reduce, effective alternatives to remand would need to be in 

place and there would need to be effective prevention of the most serious crime that 

brings with it the longest prison sentences.   

 

 


