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Justice Committee 
 

Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 2012 
 

Supplementary written submission from the Crown Office and Procurator 
Fiscal Service 

 
The Crown Office and Procurator Fiscal Service (COPFS) submitted written 
evidence in respect of the Committee’s post-legislative scrutiny of the above Act on 
24 May 2018.  I have subsequently read with interest the evidence that has been 
provided to the Committee over recent weeks in relation to the investigation in 
Scotland of criminal allegations against police officers.  I thought that it may assist to 
provide some supplementary evidence on behalf of COPFS on this issue. 
 
At the outset I would like to emphasise the constitutional principle that the Lord 
Advocate is the head of the systems of prosecution and investigation of deaths in 
Scotland, functions which he exercises independently of any other person.  Within 
that system, COPFS, as Scotland’s independent public prosecution service, fulfils 
the responsibility for overseeing and investigating any allegation of criminality. This 
responsibility extends to the investigation of allegations of criminality by police 
officers and is reflected in Police Service of Scotland Conduct Regulations, which 
require that all allegations inferring criminality by police officers must be referred for 
independent investigation by COPFS.   
 
Reports alleging criminal conduct by police officers acting in the course of their 
duties are made to and investigated by a specialist division within COPFS: the 
Criminal Allegations Against the Police Division (CAAP-D).  This division is headed 
by a senior prosecutor who leads an experienced team of investigators.  It deals with 
a significant number of allegations of criminal conduct that are of wide-ranging 
sensitivity and complexity.  CAAP-D was created to provide a high level of 
consistency of practice and decision-making across Scotland.  Nonetheless, the 
practice of COPFS directing and overseeing investigations into criminal allegations 
against the police has existed for many years.  The thorough and independent 
investigation of such allegations is essential in a democratic society.   
 
The framework for a report to be submitted to COPFS is different than in normal 
criminal cases where the accused person is not an on-duty police officer.  Where the 
accused person is not an on-duty police officer, a case will normally only be reported 
to COPFS where it is assessed that there is sufficient evidence (in other words 
corroborated evidence) to establish that a crime has been committed and that the 
accused person is the perpetrator.  Where the criminal allegation being made is 
against an on-duty police officer, there is a statutory requirement that the matter be 
reported to COPFS where the Deputy Chief Constable considers that it can be 
reasonably inferred that a constable may have committed a criminal offence, 
irrespective of the question of sufficiency of evidence.  
 
COPFS may direct the Police Investigations and Review Commissioner (PIRC) or 
the Professional Standards Department of the Police Service of Scotland (Police 
Scotland) to undertake further investigations into the allegation. Whichever course is 
taken, the investigation remains under the direction and control of COPFS, 
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consistent with the fundamental principle articulated above, namely that the 
responsibility for overseeing and investigating any allegation of criminality rests with 
the Lord Advocate and COPFS as independent public prosecutor. 
 
The Head of CAAP-D and others within the division meet regularly with senior 
officers within the Professional Standards Department of Police Scotland.  They also 
meet regularly with the PIRC and her team.  In recent months, the focus of those 
discussions has centred on enhancing the mechanisms which exist to identify 
categories of case that require early assessment and independent input by COPFS. 
These discussions have included a triaging arrangement, led by COPFS, so that 
suitable cases may be considered for referral to the PIRC.  We are committed to 
working closely with both partners to progress this ongoing work.   
  
The Committee has heard evidence expressing concern as to whether Police 
Scotland is always correctly identifying allegations where it can be reasonably 
inferred that a constable may have committed a criminal offence.  I can advise the 
Committee that the Head of CAAP-D has had discussions with officers in Police 
Scotland’s Professional Standards Department in this regard.  COPFS has been 
assured that processes are in place to identify appropriate cases and to report these 
to CAAP-D. However, in order to provide further reassurance, a number of measures 
have been introduced with immediate effect.  Firstly, CAAP-D will carry out a 
retrospective review of a representative sample of complaint cases that have been 
characterised by Police Scotland as complaints of excessive force and/or unlawful 
detention.  Secondly, going forward, Police Scotland have been instructed to report 
all cases to CAAP-D meantime where they propose to categorise the complaint as 
one of excessive force.  These measures will reveal whether any amendments to 
current processes are required. If they do reveal the needs for amendments to the 
processes of Police Scotland, that will be taken forward by COPFS.     
  
Improved processes are also being agreed with Police Scotland to ensure that 
COPFS is sighted on cases at a suitably early stage, ensuring independent direction 
of the investigation by specialist prosecutors within COPFS, , as well as to inform 
discussions with the PIRC and her team about cases that might suitably be referred 
to them.   
 
Finally, we welcome the Independent Review of Complaints Handling, Investigations 
and Misconduct Issues in Relation to Policing being led by Dame Elish Angiolini QC. 
COPFS prosecutors are providing evidence and material to assist Dame Angiolini in 
this important piece of work.     
 
I hope the Committee finds this information of assistance. 
 
David Harvie 
Crown Agent 
9 January 2019 
 


