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Justice Committee
33rd Meeting, 2020 (Session 5), Tuesday, 15 December 2020
Domestic Abuse (Protection) (Scotland) Bill
Paper from the Clerk
Introduction
1.
The Domestic Abuse (Protection) (Scotland) Bill (“the Bill”) was introduced by
the Cabinet Secretary for Justice on 2 October 2020. The Bill and accompanying
documents can be found here.
2.
According to the Scottish Government the provisions of the Bill are intended to
improve the protections available for people who are at risk of domestic abuse,
particularly where they are living with the perpetrator of the abuse.
3.
The Policy Memorandum states that the Bill will do this by providing courts with
a new power to make a Domestic Abuse Protection Order (“DAPO”) which can impose
requirements and prohibitions on a suspected perpetrator of domestic abuse, including
removing them from a home they share with a person at risk and prohibiting them from
contacting or otherwise abusing the person at risk while the order is in effect.
4.
The Bill will also provide a power for the police, where necessary, to impose a
very short-term Domestic Abuse Protection Notice (“DAPN”) ahead of applying to the
court for a full order.
5.
The Bill is also intended to help improve the immediate and longer-term housing
outcomes of domestic abuse victims who live in social housing, including by helping
to avoid homelessness.
6.
The Bill will do this by creating a new ground on which a social landlord can
apply to the court to end the tenancy of the perpetrator with a view to transferring it to
the victim of domestic abuse or end the perpetrator’s interest in the tenancy where the
perpetrator and victim are joint tenants, and enable the victim to remain in the family
home.
Approach to Stage 1 consideration
7.
The Committee agreed to begin taking Stage 1 oral evidence on the Bill on
Tuesday 15 December by hearing from the officials of the Scottish Government Bill
team. Stage 1 scrutiny of the Bill will to continue during December and January 2021.
Oral evidence
8.

At its meeting on 15 December, the Committee will hear from—
Patrick Down, Criminal Law & Practice Team Leader
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Anne Cook, Head of Social Housing Services
Katherine Mcgarvey, Solicitor, Scottish Government Legal Directorate
Rachel Nicholson, Solicitor, Scottish Government Legal Directorate
9.
This evidence session will be a hybrid session with some Members and
witnesses present and others participating via live video conferencing. Members of the
public can watch the evidence session live on Scottish Parliament TV from 10:00 am
on Tuesday 15 December.
10.
Following the evidence session, the Committee will consider the evidence
received as part of the Stage 1 scrutiny of the Bill.
Written evidence
11.
Written submissions received by the Committee in response to its call for views
on the Bill are available here.
12. A SPICe briefing setting out the key issues in the Bill is also available here.
Next steps
13.
At its next meeting on Tuesday 22 December, the Committee will continue its
Stage 1 scrutiny and will hear from interested stakeholders.
Justice Clerks
10 December 2020
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SPICe Briefing
Pàipear-ullachaidh SPICe

Domestic Abuse (Protection)
(Scotland) Bill
Sarah Harvie-Clark

The Domestic Abuse (Protection)
(Scotland) Bill aims to better
protect people at risk of domestic
abuse by introducing new powers
for the police, the courts and social
landlords. This briefing provides an
overview of the Bill, including what
was said in response to the
associated Scottish Government
consultation and how similar
protective powers have worked in
other countries.

9 December 2020
SB 20-79
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Executive Summary
The Domestic Abuse (Protection) (Scotland) Bill would add to the legal remedies available
to help protect people at risk of domestic abuse.
New protective powers
Part 1 of the Bill, the main part of the Bill, proposes two new powers, which do not require
the consent of a person at risk to be exercised:
• the power available to a senior police officer to impose a Domestic Abuse
Protection Notice (DAPN) on a suspected perpetrator of abuse
• the power available to the civil court, on application by the police, to grant a Domestic
Abuse Protection Order (DAPO) in relation to a perpetrator of abuse.
The DAPN is intended to be very short-term in its effect lasting until the court reaches a
decision about whether to impose a DAPO (or an interim DAPO). The Bill proposes that a
DAPO could last up to three months in total.
Preventing contact - including with children that live with the person at risk
Under the Bill, a DAPN and a DAPO could impose a range of requirements and
restrictions on the suspected perpetrator. This includes preventing him or her from
approaching or contacting the person at risk, or a child who lives with the person at risk,
including a child of the person subject to the measure.
Exclusion from the home
A DAPN and a DAPO could also require an individual to leave, and stay away from, a
place where the person at risk lives. This power to exclude would extend to a property
where the person subject to the measure is the (sole or joint) owner or tenant.
Other features of the DAPN and a DAPO
Despite the role for the police under Part 1, DAPNs and DAPOs would be protections
provided by civil law. Accordingly, there is no requirement in the Bill for the individual in
question to have been charged with, or convicted of, a criminal offence before such a
notice or order could be imposed. Such a charge or conviction may happen as well
though, as part of existing criminal law processes.
Separately, breach of a DAPN or a DAPO without reasonable excuse would, of itself, be a
criminal offence (and could be investigated as such by the police).
Policy aims
These proposed measures have several policy aims. One aim is to protect a person at risk
in the immediate situation. Another aim is to create time for any further legal steps to be
taken to ensure the longer-term safety of the person at risk.
Yet another aim is to give that person space to consider his or her housing options. The
Government wants to reduce the chances that the person at risk becomes homeless or
feels that he or she, rather than the suspected perpetrator, must find somewhere new to
4
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The Scottish Government's consultation
When the Scottish Government consulted in 2018 on what is now in Part 1 of the Bill, there
was strong support for the concepts of both a DAPN and a DAPO. 2 3
There were mixed views on some topics, such as who should be covered by the protective
measures - partners and ex-partners, or a broader category of people sharing the same
household. The Government also received a variety of responses on who should be able
to apply for a DAPO - just the police or other organisations and individuals as well.
The Government also received a range of responses in relation to how long both DAPNs
and DAPOs should last for. One key policy choice was between a DAPO functioning as a
short-to-medium term measure only or a longer-term measure as well. 2
On the question of which courts should be able to grant a DAPO, a significant majority of
the respondents who answered the relevant consultation question thought that the criminal
courts (as well as the civil courts) should have this power. 2 However, the Bill restricts the
power to the civil courts. In the Policy Memorandum, the Government noted that, while
individuals were overwhelmingly in favour of criminal courts having the power,
organisations were fairly evenly divided on what the approach should be. 1
New powers for social landlords
Although most of the Bill relates to DAPNs and DAPOs, Part 2 of the Bill also proposes a
new power for social landlords to end a tenant's interest in a tenancy where there has
been domestic abuse. Here the Scottish Government wants to help tenants affected by
domestic abuse remain in the family home. It wants them to avoid a move into temporary
emergency accommodation and then, longer-term, having to be rehoused permanently.
Section 18, which was not part of the main consultation on the Bill, has its origins in the
recommendations of two Scottish Government working groups. The first working group,
the Homelessness and Rough Sleeping Action Group, consulted on wide-ranging
proposals. The work of the second group, co-chaired by Scottish Women's Aid and the
Chartered Institute of Housing, was disrupted by the pandemic. The second group strongly
supports section 18 but has not consulted externally on it.
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Introduction and overview
The Domestic Abuse (Protection) (Scotland) Bill ('the Bill') was introduced in the Scottish
Parliament on 2 October 2020, along with a Policy Memorandum 1 , Explanatory Notes 4
and a Financial Memorandum. 5
Part 1 of the Bill provides a power, where necessary, for a senior police officer to impose a
very short-term Domestic Abuse Protection Notice (DAPN). Part 1 also provides the civil
courts with a new power, on application by the police, to make a Domestic Abuse
Protection Order (DAPO). The civil courts can also make an interim DAPO under Part 1
to offer protection from harm pending full consideration of the case.
Section 18, the sole provision in Part 2 of the Bill, contains a separate power for social
landlords relating to a tenant's abusive behaviour.

The story so far
Calls for the reforms now contained in Part 1 of the Bill began in earnest during the
parliamentary passage of what became the Domestic Abuse (Scotland) Act 2018. This
legislation overhauled the criminal law, creating a specific stand-alone criminal offence of
domestic abuse. The new offence covers not just physical abuse but other forms of
psychological abuse and coercive and controlling behaviour that were previously difficult to
prosecute.
At Stage 1 of the Justice Committee's consideration of this earlier legislation (in 2017), a
number of third sector organisations argued there was a gap in the existing law. They said
a person wishing to obtain protection from domestic abuse, particularly in relation to
keeping a perpetrator away from their home, could only do so in two sets of
circumstances. First, where the perpetrator enters the criminal justice system. Second, if
the person at risk applies for a civil court order against the perpetrator.
Following a committee evidence session on this topic at Stage 2 of the Bill, 6 the then
Cabinet Secretary for Justice, Michael Matheson MSP, wrote to the Justice Committee. He
confirmed that the Scottish Government intended to publish a consultation on what
additional protections (if any) might be necessary. 7
This Scottish Government consultation followed in late 2018 3 and an analysis of the
consultation responses was then published in July 2020. 2 Individual consultation
responses, where permission has been given for them to be published, also appear on the
consultation's webpage.
In September 2020, the Programme for Government for 2020-21 was published. In it, the
Government commented:
“ The experience of lockdown reiterated the importance of protecting women and girls
who are isolated and vulnerable during unprecedented times, and facing domestic
abuse.”
Scottish Government, 20208

The Programme for Government then describes the Bill as part of a suite of measures
6
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which would continue to implement the Scottish Government's Equally Safe Strategy in
this parliamentary year.
The Justice Committee was designated lead committee on the Bill. On 10 November 2020,
it issued a call for views with a closing date of 4 December 2020. Where permission for
their publication has been given, written submissions are published on the Committee's
webpage.

What this briefing covers
This briefing provides the background to the reforms. It also includes a description of the
existing law, both civil and criminal, which applies to domestic abuse.
The briefing provides a summary of the Bill's provisions. It also discusses the Bill in detail,
referring to views from the Scottish Government's consultation.
As the Justice Committee's call for views on the Bill closed on 4 December 2020, it
has not been possible to incorporate a discussion of the written submissions to the
Committee into this SPICe Briefing.
The briefing also describes consultation proposals from 2018 that did not make it in to the
Bill. These include a statutory duty on the police to refer the person at risk to domestic
abuse support services (when making an application to the courts for a DAPO or putting in
place a DAPN).
Other consultation proposals which did not make it into the Bill include those which aimed
to improve the effectiveness of an existing type of civil court order, known as an exclusion
order. This can exclude a suspected perpetrator from his or her home for the long term.
Despite its potential importance, at present, an exclusion order is rarely applied for in
practice.

7
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What the Bill does - a summary
This section of the briefing summarises the main provisions of the Bill. Later sections of
the briefing discuss the Bill in more detail, including key policy issues associated with the
Bill.

The people affected by the new powers (section 1)
Section 1 of the Bill sets out who would be protected by a (police-imposed) DAPN or a
(court-imposed) DAPO and who would be subject to that notice or order. Section 1
requires the two people concerned to be spouses, civil partners or in an 'intimate
personal relationship' with each other (or formerly in such relationships with each
other). Other family relationships, or sharing a home in other circumstances, for example
as flatmates, are not covered.
Under section 1, to be able to be covered by a DAPN or DAPO, a suspected perpetrator
('person A') must be aged 18 or over and the person at risk ('person B') must be 16 or
over.

Abusive behaviour (sections 2, 3, 4 and 8)
Sections 2 and 3 of the Bill describe what would constitute abusive behaviour, a term
important in the context of a DAPN or DAPO. Abusive behaviour extends beyond physical
harm to include psychological harm and coercive and controlling behaviour.
Sections 4 and 8 of the Bill say abusive behaviour occurring outside Scotland, including
overseas, can be taken into account.

Domestic Abuse Protection Notices (sections 4-7)
Section 4 of the Bill also says a DAPN can be made by a senior police officer (an
inspector or above). Section 4 also sets out the proposed test which must be met before a
DAPN can be made. This includes that a DAPN must be necessary to protect the person
at risk from abusive behaviour in the period before the court can make a DAPO (or interim
DAPO).
Sections 5 and 6 of the Bill set out the required content and legal effect of a DAPN. A
DAPN can exclude the suspected perpetrator from a home and impose wider
restrictions on contact.
Section 5 (in conjunction with section 11) proposes that a DAPN lasts until a DAPO or
interim DAPO is made - or, if no such order is made, until the associated court hearing
ends.
Section 7 of the Bill says a person commits a criminal offence if they breach a DAPN,
without reasonable excuse. This would be punishable by imprisonment (up to 12 months)
or a fine (up to £1,000) or both.
8
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Domestic Abuse Protection Orders (sections 8-16)
Section 8 of the Bill sets out who would be able to apply for a DAPO. The application
would be in the name of the chief constable, but, due to the effect of other existing
legislation 9 , various ranks of police officer could prepare the application.
Section 15 of the Bill says who can grant a DAPO, namely the local sheriff court, in civil
(but not criminal) court proceedings.
Section 8 also sets out the issues or views that the sheriff must take into account,
including the views of the person at risk and the welfare of a child relevant to the
application.
In addition, section 8 also sets out the test which the sheriff must apply before a DAPO
can be made. A key requirement is that a DAPO is necessary for protecting the person at
risk from abusive behaviour.
Section 9 of the Bill sets out the proposed content and effect of a DAPO. The
requirements and restrictions which could be imposed in the order include, but are not
limited to, the measures which can be imposed in a DAPN.
Section 9 says the initial duration of a DAPO is up to two months (pending any
extensions authorised by sections 12 and 13).
Section 10 of the Bill would allow the sheriff to make an interim DAPO if, on the balance
of convenience, it is just to do so. One of the issues which the sheriff must consider is the
risk that, if such an order is not made, the suspected perpetrator will cause 'harm' (not
further defined in that context) to the person at risk.
Section 11 of the Bill applies where a DAPN has been made. It makes provision about the
initial court hearing to determine whether a DAPO or interim DAPO should be made,
including in what time frame it must happen. A hearing can be as little as two days after
the DAPN is imposed, although it may be longer, depending on where a weekend or a
public holiday falls.
Sections 12 to 14 of the Bill set out the circumstances in which DAPOs - and interim
DAPOs - can be varied, extended or terminated (discharged). Under these provisions, the
maximum permitted duration of a DAPO (plus any extensions) would be three months. For
an interim DAPO, its maximum permitted duration (plus any extensions) would be three
weeks.
Section 16 of the Bill says that breaching a DAPO, without reasonable excuse, would be
a criminal offence. This would be punishable by imprisonment (up to 5 years) or a fine (or
both).

A new ground to end a tenancy where there has
been abusive behaviour (section 18)
Where there is abusive behaviour, section 18 of the Bill creates a new ground under
which social landlords can end a tenant's interest in a tenancy. The new ground covers the
9
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situation where there is the suspected perpetrator is the a sole tenant and the person at
risk is another occupier. It also covers where the couple (or ex-couple) are joint tenants.

10
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Part 1 of the Bill: Domestic Abuse
Protection Notices and Orders
This section of the briefing considers Part 1 of the Bill (the bulk of the Bill in practice). Part
1 would create the system of (police-imposed) DAPNs and (court-imposed) DAPOs. A
later section of the briefing considers Part 2 of the Bill, which would create a new power for
social landlords.

Background to Part 1 of the Bill
Before Part 1 of the Bill is considered in detail, this section of the briefing covers various
topics considered helpful to understanding Part 1. This includes the existing law and the
experience of other countries.

A note on terminology
The term protective order is used in this briefing to refer to court measures, both existing
and proposed, which aim to offer protection from domestic abuse (or other forms of harm).
When court orders are protections offered by the civil law, as opposed to the criminal law,
they are often described as civil protective orders, an approach also followed in this
briefing.
The term emergency barring order (EBO) is what some other countries, as well as some
academic and policy commentators, call a short-term protective order of the type now
proposed in the Bill. This term does not appear in the Bill or indeed elsewhere in this
briefing.

The Istanbul Convention
An important piece of background to the Bill is that UK has signed, but not yet ratified,
an international treaty called the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence (usually referred to as the
Istanbul Convention). 10
An ongoing policy issue for both the UK and Scottish governments is getting to the stage
where the UK can ratify the Istanbul Convention, so it is binding on the country as a matter
of international law.
Article 52 of the Convention says countries must ensure protection to victims of domestic
violence via a short-term protective order, suitable for situations of "immediate danger".
A 2017 paper published by the Council of Europe on the Istanbul Convention comments:
“ "If the victim has to wait ... even for 24 hours, it may be too long in cases of
immediate danger …”
Logar, 201711

11
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The potential limitations of Scotland's current system, in terms of compliance with Article
52, is explored later in this briefing.
A key message from the academic material on the Istanbul Convention is that short-term
protective orders should only be viewed as one of a wide range of measures (legal and
non-legal) which make up an effective response to the issue of domestic abuse. 11 The
Convention specifies a range of other necessary features of an effective system, including:
• longer-term protective orders
• strong multi-agency co-operation
• sufficient financial and human resources for the implementation of integrated policies.

Cross-border effect
Another preliminary issue worth noting is that the DAPNs and DAPOs proposed for
Scotland would only have legal effect in Scotland. So, for example, it would not be a
criminal offence in Scotland to do something in another part of the UK which contravenes
a Scottish DAPN or DAPO.
In contrast, DAPNs and DAPOs proposed in the UK Bill for England and Wales would
have cross-border legal effect. Accordingly, it would be a criminal offence in England and
Wales to do something in Scotland (or Northern Ireland) which contravenes a DAPN or
DAPO created under the UK Bill. 12
The 2017 paper on the Istanbul Convention argued that cross-border protection is a
desirable feature of short-term protective orders. 13 However, it does not specifically
mention the situation in the UK where there are different legal systems in place and,
therefore, there are internal borders to consider as well.

Existing protective powers
This section of the briefing describes the existing powers available to the police and the
courts in Scotland in relation to domestic abuse.
Civil protective orders
As noted earlier, when court orders are protections available under the system of civil law,
as opposed to the criminal law, they are often described as civil protective orders.
Sometimes a civil protective order can be granted by a criminal court at the end of a
successful prosecution, for example, as is the case with a non-harassment order.
The criminal court will make the order if satisfied 'on the balance of probabilities' this is
appropriate (i.e. the standard which also applies in civil cases). The matter does not
have to be proved 'beyond reasonable doubt' (i.e. the standard which usually applies
in criminal cases).

12
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An overview
At present, Scotland has an established system of civil protective orders. The main
categories of civil protective order currently available to protect against abuse, including
domestic abuse, are:
• non-harassment orders
• interdicts
• exclusion orders.
There are also civil protective orders for specific types of harm, such as the forced
marriage protection order (created in 2011) 14 and the female genital mutilation protection
order (created earlier 2020, with most relevant statutory provisions not yet in force). 15 In
the context of this Bill, these are useful examples of modern civil protective orders for
comparative purposes.
The main types of civil protective order relating to domestic abuse at present are described
in more detail later. First, there are a number of general points which can be made about
the current system.
Possible future reform
The Scottish Law Commission, which makes recommendations for law reform to Scottish
Ministers, has said it may review available civil protective orders for domestic abuse at
some future date. At the time of writing, no final decisions have been taken.

A complex system
The existing system of civil protective orders has evolved piecemeal through successive
reforms over a period of nearly thirty years. The end result is arguably very complex. 16
One issue is that some types of civil protective order still focus on one specific category
of person at risk (e.g. spouses or civil partners) - wholly or partially excluding other
vulnerable individuals.
There is also something of a split in existing civil protective orders, in terms of their
function. For example, exclusion orders focus on excluding the suspected perpetrator
from the person at risk's home (and the vicinity of it). Other protective orders (e.g.
interdicts) prohibit contact with, and harm to, the person at risk.
This contrasts with an approach where one court order performs both functions, as is now
proposed in the Bill. The 2017 paper on the Istanbul Conventionargues a single order
offering this two-fold protection is more desirable. 11

The role of the person at risk and a court-based system
At present, civil protective orders often have to be applied for by the person at risk,
rather than by a public body, through the civil courts. Unless all the legal costs are fully met
13
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out of the legal aid budget, this has cost implications for that person, as well as being
potentially very stressful.
The system also places an exclusive reliance on orders imposed by the court, as
opposed to by the police or another public body. It has been argued that an entirely courtbased approach cannot fulfil the role envisaged by the Istanbul Convention, i.e.
emergency protection from immediate danger. For example, the 2017 paper on the
Istanbul Convention commented:
“ This solution presents several disadvantages. The protection can hardly be provided
immediately, unless courts are accessible around the clock, which is rarely the case.
Even if the law requires a court to make the decision within 24 hours, as in Bulgaria,
victims or persons at risk have to wait to get protection, which can be dangerous
because during this time the perpetrator has full access to them.”
Logar, 201711

Under this analysis, the existing Scottish system of civil protective orders is
predominantly a system offering longer-term (not immediate or short-term) protection
to the person at risk.

The main civil protective orders in more detail
This section of the briefing considers the main types of civil protective order in more detail.
Non-harassment orders (NHOs)
An important power the court has is to impose a non-harassment order (NHO). 17
Harassment is something which causes alarm or distress and can be one-off conduct
where the harassment amounts to domestic abuse. 18
An NHO can be applied for through the civil court by a person at risk (but this is quite rare
in practice). Although a civil court order, it can also be granted by the criminal court at the
end of a criminal case. Since April 2019, at the conclusion of a domestic abuse case, the
criminal court has been strongly encouraged by statute to grant such an order. 19 For
domestic abuse cases, the court is also strongly encouraged by legislation to include a
restriction relating to a child involved in the case. 20
Breach of an NHO, without reasonable excuse, is a criminal offence (and can be
investigated as such by the police). It is punishable by fine and/or imprisonment of up to
five years.
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NHOs and the person at risk's home
An important limitation of an NHO is that it can only impose a restriction on the
suspected perpetrator, not a positive obligation.
Accordingly, if a suspected perpetrator has already left the person at risk's home, the
criminal courts, when imposing an NHO, will sometimes require him or her to stay
away from that home (or the vicinity of it).
However, such an NHO could not empower the removal of a suspected perpetrator
from a home he or she currently owns, rents or otherwise shares with the person at
risk.
The Scottish Government advises that the civil courts do not usually make NHOs
containing any restrictions relating to a person at risk's home. 21 The difference of
approach appears to be a matter of practice, rather than a difference in the scope of
the criminal and civil courts' discretion in this regard.

Interdicts
An interdict aims to stop or prevent behaviour by another person, including abusive
behaviour. Types of interdict include:
• a common law interdict, available under the branch of law developed by decisions in
court cases, rather than by legislation
• an interdict under the 1997 Act, which can be granted instead of an NHO
• a matrimonial interdict, only available between spouses 22
• a relevant interdict, only available between civil partners 23
• a domestic interdict, only available between cohabitants 24
• a domestic abuse interdict, 25 discussed in more detail below.
In 2005, during the parliamentary passage of what became the Family Law (Scotland)
Act 2006, the then Justice 1 Committee (unsuccessfully) recommended in its Stage 1
Report that the then Scottish Executive should consult stakeholders “as a matter of
urgency” with a view to simplifying the law on interdicts. 26
It is possible, as part of the application for an interdict, to apply for powers of arrest
(without a warrant from the court) to be attached to that interdict. On breach of such an
interdict, the perpetrator can be detained in police custody. The court can later imprison
the person for up to two days. 27
It is also possible to apply to the court to have an interdict labelled a domestic abuse
interdict. Where a power of arrest is also attached to a domestic abuse interdict, breach
15
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of that interdict is, of itself, a criminal offence. That offence is punishable by fine and/or
imprisonment (up to five years). 28

Exclusion orders
Spouses and civil partners or, in some circumstances, cohabitants, can apply for an
exclusion order in relation to a perpetrator of abuse. 29 This suspends a person’s right
to occupy their home and overrides their legal occupancy rights, for example as tenant
or owner.
Part of the legal test which must be satisfied when applying for an exclusion order is based
on the necessity for protection but necessity can be overridden by a range of other
factors, including the needs and resources of both parties.
Breach of an exclusion order is not, of itself, a criminal offence. In practice though, an
exclusion order can be granted with an interdict. If this happens, and there is then a
breach, there are more enforcement options.
The number of exclusion orders being applied for and granted is low. 3 As discussed
in more detail later, the Scottish Government consulted on, but did not proceed with,
reforms in the context of this Bill.

Police and criminal court powers
This part of the briefing discusses existing powers that the police and criminal courts can
use, in the context of an ongoing criminal investigation, to:
• remove a suspected perpetrator of domestic abuse from the home of a person at risk
• prevent him or her from returning to it.
Note that Police Scotland, in response to the consultation which preceded the Bill,
supported the power on the police to impose a DAPN. It saw a legal gap in the existing
powers available to police officers when there was a) insufficient evidence to charge the
perpetrator; and b) suspicions of ongoing risk which require immediate action. 30
The rest of the consultation responses, not all of which were supportive of the
proposed new powers, are discussed in more detail later in the briefing.
Release on an undertaking
Where a suspected perpetrator of domestic abuse has been charged with a criminal
offence, the police can release them on what is known as an undertaking prior to a bail
hearing. An undertaking is in place until the accused person first appears in court.
Such undertakings can include a condition imposed by the police that may require the
accused person not to approach the complainer and/or not to return to their shared place
16
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of residence. Any breach of these conditions is a criminal offence, with powers of arrest
associated with it. 31

Investigative liberation
Another option available to the police at the time of the incident is to arrest the perpetrator
and remove them to a police station. Where that person is suspected of committing a
relevant criminal offence, punishable by imprisonment, but the police wish to carry out
further investigations to gather additional evidence, they can release the individual on
investigative liberation. 32
Investigative liberation can last up to 28 days. In practice, conditions attached to it can
prevent the person in question from approaching victims, witnesses or specific areas that
continue to be subject to police investigations. Any breach of the imposed conditions is a
criminal offence with a power of arrest attached. 32 30

Remand a suspect in custody prior to trial
Once an accused person appears in court, either immediately after being charged, or
following release on undertakings, the court can remand a suspect in custody prior to
trial.
There is a statutory presumption in favour of granting bail to an accused person, but
this may be overridden where certain criteria are met. This includes, for example, where
the court has reason to believe that the individual may interfere with witnesses. Another
example is where there are reasonable grounds to believe the accused person would
commit further offences before their trial. 33
The Domestic Abuse (Scotland) Act 2018 added domestic abuse offences to the list of
offences where a) if the accused has previously been convicted on indictment; and b) is
charged on indictment with a further offence, there is a presumption against bail. Here
bail will only be granted in exceptional circumstances. 34

Special bail conditions
Where a court decides to release an accused person on bail, the court will impose
standard bail conditions and can, in addition, add special bail conditions. These special
bail conditions could require that the accused person does not attempt to approach or
contact the complainer, or return to a place of residence that they share with the
complainer. 35
Any breach of court imposed bail conditions is a criminal offence with a power of arrest
attached. 36
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The experience of other countries
This part of the briefing considers the experience of other countries in introducing shortterm protective orders equivalent to those proposed in the Bill. The system in England and
Wales (both existing and proposed) is examined in detail.
An overview
A range of other countries, such as England and Wales, the Netherlands, Austria,
Germany and Spain have introduced short-term protective orders aimed at tackling
domestic abuse.
Article 52 of the Istanbul Convention does not specify which body should make an order
for this purpose, referring only to a 'competent authority.'
Most countries allow an administrative order to be made by public authority which takes
immediate effect, without first requiring to be approved by the court. That authority can be
the police, although, in some jurisdictions, it is the local authority or mayoralty.
This order usually runs for a short period of time during which the authority in question can
apply to the court to put a protective order in place for a longer period of time (an approach
which the Bill also proposes).
However, some countries do require an application to the court for any protective order,
with a court decision required a short time after. Bulgaria and Spain are the examples
given in the paper published by the Council of Europe in 2017. As noted earlier, an entirely
court-based approach was criticised in this paper as not able to adequately respond to
'immediate danger', as required by the Istanbul Convention. 11

Domestic abuse support services
The Scottish Government consulted in 2018 on a statutory duty to refer a person at risk to
support services. However, it did not include this proposal in its Bill.
A number of European jurisdictions introduced protective orders with state-funded
domestic abuse support services in the same legislation. In some countries (including
Austria, the Netherlands and the Czech Republic) referral to these support services is
mandatory under the relevant legislation, although this is not the case in Germany, for
example. 37
The mandatory provision of domestic abuse support is also not part of the current
legislative scheme in England and Wales. The English academic, Professor Burton,
commented in 2015:
“ The value of integrating support into the ... process may … be a key lesson for other
jurisdictions like England and Wales.”
Burton, 201738

However, mandatory referral to, or provision of, support services is also not part of the the
proposed legislative scheme for England and Wales (a scheme discussed in more detail
later). The relevant UK Bill does propose a requirement on local authorities to publish, and

18

Domestic Abuse (Protection) (Scotland) Bill, SB 20-79

J/S5/20/33/2

keep under review, a strategy relating to the provision of such services.

39

England and Wales
England and Wales' system of short-term protective orders was introduced in pilot form in
2011 and rolled out across the jurisdiction in 2014. 40 The Domestic Abuse Bill, currently
being considered by the UK Parliament, proposes reforms to that system. 41 Against this
background, it is thought helpful to provide more detail on England and Wales.
The existing law
At present, the police in England and Wales can issue a Domestic Violence Protection
Notice (DVPN), usually subject to a time limit of 48 hours. 42 The police can also apply to
the magistrates’ court for a Domestic Violence Protection Order (DVPO) which can last
up to 28 days. 43
Unlike what is proposed in the (Scottish) Bill, breach of a DVPN or DVPO in England and
Wales is not, of itself, a criminal offence.

The 2013 and 2016 research evaluations
The pilot system was independently evaluated at the request of the Home Office in 2013.
After the nationwide rollout, the system was evaluated again by the Home Office in
2016. 45
44

Researchers in the 2013 study attempted to evaluate the effect of DVPOs on the number
of repeat incidents of abuse. They found DVPOs had some positive effect of reducing
police call-outs to repeat incidents, which was particularly pronounced in so-called
‘chronic cases.’
The 2013 evaluation also found a majority of police and victims interviewed supported
the new powers. A significant minority of police officers thought them “disproportionate”
and a minority of people at risk were critical of decisions made without their participation.
44

The 48 hour time limit for a DAPN also attracted criticism for various reasons, including
that it gave police officers insufficient time to prepare a case for a DAPO.
The 2016 evaluation showed a wide variation in the use of the new powers by police
between different geographical areas during the reporting period (8 March 2014 to 31
December 2014), ranging from three made in Cambridgeshire to 229 in Essex.
Stakeholder workshops showed that the new powers had been positively received but
some issues were discussed. These included varying levels of awareness among
frontline police officers in relation to the new powers. 45
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The 2017 report
More recently, in a 2017 report on the police response to domestic abuse, HM
Inspectorate of Constabulary and Fire & Rescue Services noted:
“ Many forces are still not using DVPOs as widely as they could, and opportunities to
use them are continuing to be missed. Over half of the forces that were able to
provide data on the use of DVPOs reported a decrease in the number of DVPOs
granted per 100 domestic abuse related offences in the 12 months to 30 June 2016
compared to the 12 months to 31 March 2015.”
Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services, 201746

The 2018 UK Government consultation
In its 2018 consultation on the response to domestic abuse, the UK Government proposed
to replace DVPNs and DVPOs with new Domestic Abuse Protection Notices (DAPNs)
and Domestic Abuse Protection Orders (DAPOs). 47 The UK Government observed that
the existing scheme can cause confusion:
“ Different parties, including victims, agencies and the police, can apply for different
orders and there is no single order that is applicable across the criminal, family and
civil court jurisdictions. This can lead to confusion for victims and practitioners in
domestic abuse cases and problems with enforcement. ”
HM Government, 201847

The UK Government considered that replacing the existing scheme with new DAPNs and
DAPOs would create “a single, flexible pathway for victims, police and other practitioners.”
47

The Domestic Abuse Bill for England and Wales
The current UK Government Bill, the Domestic Abuse Bill 2019-21, follows on from the
consultation. 41 47 It proposes a new system of DAPNs and DAPOs which has the
following features:
• It would link to a new statutory definition of domestic abuse and would not be limited
to circumstances involving violence or threats of violence.
• The new definition covers situations involving partners and ex-partners, however, it
also covers domestic abuse affecting other family members sharing a home and
indeed anyone sharing a household.
• DAPOs would be available in a variety of courts on application by the police; the
person at risk; local authorities; independent abuse advisers; as well as others who
have the permission of the court.
• Despite the issues raised with the DVPN time limit under the existing system, DAPNs
would also typically last for 48 hours.
• On the other hand, in a policy shift from the existing regime, there is no general
20

Domestic Abuse (Protection) (Scotland) Bill, SB 20-79

J/S5/20/33/2

maximum time limit proposed on a DAPO.
• DAPOs could include both prohibitions (for example, not to contact or come within a
specified distance of the victim) as well as positive requirements (for example,
participation in drug and alcohol programmes).
• Breach of a DAPO (but not a DAPN) would, of itself, be a criminal offence, punishable
by up to five years’ imprisonment.
• Breach of a DAPN would allow the police to arrest the person in breach without a
warrant and hold them in custody until they could be brought before the court.
More detail about this Bill can be found in the research briefing published by the
House of Commons Library. 48

Part 1 of the Bill: in more detail
This section of the briefing discusses Part 1 of the Bill, and associated consultation
responses, in more detail. The section is organised according to key policy issues
associated with the Bill. As such, it has not always been possible to follow the numbering
of the individual sections in Part 1.
As a reminder, a summary of the Bill, largely following the chronological order of the
sections, can be found at the start of the briefing.

DAPNs - the concept of a short-term notice imposed by the
police
Sections 4-7 of the Bill propose a new power for a senior police officer to impose a very
short-term notice (a DAPN) without prior court approval. Applying to the court for a DAPO
must promptly follow the making of a DAPN.
The Scottish Government's consultation
In its consultation, the Scottish Government asked whether the police should have a new
power to bar the suspected perpetrator from the home they share with the person at risk. 3
The great majority of respondents, including Police Scotland, supported this. Of those
respondents that offered a view, 86% of respondents were in favour, 8% were opposed
and 6% were unsure. 2 As an example of a response in favour, one victims' group
commented:
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“ It is absolutely crucial that there's an immediate short term solution available. [The
notices] ... would allow police to take the necessary proactive steps to protect victims
in their home, without the victim having to leave (perhaps with children) for their own
safety ... It will allow the Police and other key support agencies an opportunity to
establish the level of risk and give the victim much needed time to consider her
options and choices and for other protective measures to be implemented.”
Scottish Government, 20202

Respondents to this question raised a number of points about how the proposed new
power should be implemented, including the importance of ensuring that appropriate
training and guidance on the use of such powers is put in place for police officers.
Of those respondents opposed, half were individual respondents, who highlighted what
they regarded as the risk that the existence of such powers would encourage people to
make false allegations.
The Law Society of Scotland highlighted the importance of judicial oversight of any
power to remove suspected perpetrators from their own home. It commented:
“ The courts play an essential role in ensuring fair, transparent and proportionate
exercise of powers. This is particularly important in situations where preventative
measures are being sought, where an individual has not been charged with any
offence. The orders being proposed could result in a significant restriction of an
individual's right to private and family life and right to enjoy their property and should
therefore be handled with proper oversight and due process. Were this power to exist
it would require to be a truly exceptional situation and would need to be subject to
judicial determination at the earliest opportunity.”
Scottish Government, 20202

DAPOs - the concept of a court-imposed order
Sections 8-16 of the Bill propose a power available to the civil court to grant a Domestic
Abuse Protection Order (DAPO) in respect of a perpetrator of abuse.
The Scottish Government's consultation
The Scottish Government's consultation asked whether the court should have the power to
grant a protective order prohibiting the perpetrator from returning to the person at risk's
home. 3 (Note the DAPO in the Bill arguably goes further than this as it can require a
perpetrator to leave a home he or she is currently living in.)
The great majority of respondents supported the scope of the proposed power, including a
small number who were opposed to the concept of a DAPN. In total, 88% of respondents
supported the proposed powers, with 6% opposed and 6% unsure. 2
The small number opposed were concerned with the risk of encouraging false allegations,
including allegations by people who were actually perpetrators of abuse. One health and
social care respondent questioned whether the new powers would add to the courts and
police's existing powers to deal with domestic abuse:

22

Domestic Abuse (Protection) (Scotland) Bill, SB 20-79

J/S5/20/33/2

“ if [the] Scottish Government are considering an additional power to work alongside
bail, special bail and use of remand it would be useful to have sight of the research
which supports the need for this and better understand what is not working in the
present system.”
Scottish Government, 20202

The consent of the person at risk
Neither section 4 of the Bill (setting out the test for the making of a DAPN) nor section 8
of the Bill (setting out the test for the making of a DAPO) require the consent of the
person at risk. This is in keeping with the approach to short-term protective orders
imposed by a number of other countries.
The Scottish Government's consultation
The Scottish Government's consultation asked whether the consent of the person at risk
should be required before an application is made to the court for a protective order by a
third party (whether the police or another body). 3
There were mixed views on this question. Twenty eight per cent of respondents who
answered the relevant question thought consent should be required, 46% did not think
this was necessary, and 26% didn't know or provided an ambiguous response. 2
Those respondents who thought consent should be required were concerned that
imposing an order without it was unlikely to be effective. For example, one health, social
work and social care respondent commented that:
“ Yes [consent should be required], otherwise the person at risk may seek to make
contact with the alleged perpetrator which may lead to the victim enticing (even if
unknowingly) the perpetrator to breach ... conditions”
Scottish Government, 20202

On the other hand, those who thought that consent should not be required were concerned
that people at risk may not always recognise the extent to which they are at risk. One
individual respondent, typical of a number of responses received, commented:
“ Sometimes a victim can be unsure, as the perpetrator has worn them down so much
that they no longer have the ability to make a rational decision at the time as fear can
be overwhelming ... Therefore it is important that for the wellbeing and safety of the
victim that they are protected and decisions made for them ...”
Scottish Government, 20202

Which individuals are covered by a DAPN or DAPO
Section 1 of the Bill explains who is covered by a (police-imposed) DAPN and by a
(court-imposed) DAPO.
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Section 1 of the Bill requires a suspected perpetrator (Person A) to be 18 years or over
and the person at risk (Person B) to be 16 years or over before they can be the subject of
a DAPN or a DAPO. This mirrors the approach in the UK Domestic Abuse Bill for England
and Wales.
Person A and B must be married, cohabiting or otherwise in an intimate personal
relationship with each other (or formerly in those relationships with each other). Other
family relationships (such as between adult children and their parents) or other types of
relationship (such as between friends or flatmates) are not covered.
This is consistent with the approach taken by the Scottish Government in the 2018 Act,
which created a specific criminal offence of domestic abuse. It differs from the approach
taken, for example, in England and Wales and the Netherlands, where protections can
apply in other situations where people are sharing a household. 40 3
The Scottish Government's consultation
The Scottish Government did not consult on specific age limits for the people
covered by DAPNs or DAPOs.
The Scottish Government did consult on who should be covered by the proposed
protective orders and received mixed responses. 3
Of those respondents answering the relevant question, 47% thought it should be partners
(and ex-partners) only. Fifteen per cent thought any family members in the same
household should be covered and 24% thought anyone living in a shared home should be
within the scope of the proposed protection. (Fourteen per cent did not know). 2
Those respondents in favour of a wide definition highlighted that abuse could occur
between, for example, parents and adult children, or people living in shared
accommodation and argued the powers should be wide enough to take in such cases.
Respondents representing victims' groups and violence against women and gender-based
violence partnerships were particularly likely to support restricting the scope of the power
to partners and ex-partners.
In this regard, they often referred to the fact that the domestic abuse offence in the 2018
Act is also restricted to partners and ex-partners. Some of these respondents thought
there may be a need to consider separate legislation to address intra-familial abuse, with
one respondent commenting this was a "challenging and complex issue", where the
dynamics should be explored in a different consultation. 2

The term 'abusive behaviour'
Section 2 of the Bill sets out the proposed meaning of abusive behaviour, a term which
would be a key part of the test for making a (police-imposed) DAPN and a (court-imposed)
DAPO. Section 3 of the Bill elaborates on the description of abusive behaviour (in a nonexhaustive way).
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• Abusive behaviour is that which a reasonable person would consider is likely to cause
physical or psychological harm. In this context, psychological harm includes fear,
alarm or distress (section 2(2) and (5)).
• Behaviour may consist of a single incident or course of conduct (section 2(6)).
• It includes coercive and controlling behaviour (see especially section 3(3)).
• It includes behaviour directed at a third party for the purpose of causing physical and
psychological harm to the person at risk. For example, it includes behaviour directed
at a child of the person at risk (section 3(2)(b)).
• The behaviour can also be directed at property (section 2(4)). Property includes pets
or other animals and can belong to a third party (e.g. the parents of the person at
risk). 4
• As well as things said, done or otherwise communicated, the behaviour can include
an intentional failure to do, say or otherwise communicate something (section 2(3)).
• The behaviour can be carried out by, or with the help of, a third party, including where
that third party is acting unwittingly or unwillingly (section 2(4)).
Section 10 of the Bill sets out the test for making an interim DAPO. Abusive behaviour
is not referred to in that test. Instead, 'harm' is the key concept.
Harm is not defined in section 10. The Scottish Government said to SPICe that the
ordinary dictionary definition of this term applies, with the references to harm in
section 2 (as described in the first bullet above) likely to be a further guide to
interpretation for the courts. 49
The Scottish Government's consultation
The Scottish Government's consultation sought views on the test for imposing a DAPN or
DAPO. In particular, whether there should be a requirement that the person has
threatened violence, or whether there should be a wider test of what constitutes domestic
abuse, including behaviour likely to cause psychological, as well as physical, harm. 3
Many individual respondents, in particular, referred to the importance of ensuring the test
covered controlling behaviour, financial abuse, emotional abuse and psychological
abuse, as well as physical harm. A significant number of respondents (around 30% of the
total number of respondents to the consultation) referred to the definition in the 2018 Act
as an important starting point for the definition associated with a DAPN or DAPO. 2
Victims' group respondents were particularly likely to say that any test of 'harm' to the
person at risk, does not include a 'severity threshold' (for example, requiring a risk of
serious harm).
A minority of respondents referred to the importance of ensuring the test was not more
wide-ranging than necessary. A small number of respondents (four) said it was important
the test was objective and designed to deter false or malicious allegations.
25
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One legal sector organisation said that if it is to be made a criminal offence for such an
order to be breached (as is now proposed in the Bill) it is important that the test for
imposing an order is "a high one". 2

Who can apply for a DAPO
Section 8 of the Bill says that the police, but no other organisation or person, would be
able to apply to the sheriff court for a DAPO.
This contrasts with the UK Domestic Abuse Bill for England and Wales, where the policy
intention is that a range of individuals and organisations, including the police, can apply
for a DAPO. It also contrasts with the approach taken by the Scottish Government in
relation to the new female genital mutilation protection order (FGM protection order)
introduced by separate legislation earlier this year. 15
On the rationale for the Scottish Government's policy position, the Policy Memorandum
notes (at para 72):
“ In this regard the Scottish Government recognises while others have a role in
advising the police when a person may be at risk, it is considered there is benefit to
having a single prescribed lead on the application process in order to ensure clarity
and consistency in the operation of the Bill's protective measures.”
Scottish Parliament, 20201

The Scottish Government's consultation
In its consultation, the Scottish Government asked for views on which individuals or
organisations should be able to make an application to a court to impose a DAPO. 3
A wide range of bodies were suggested by respondents, including the person at risk
themselves, family members of the person at risk, local authorities, housing
associations, third sector support organisations for victims of domestic abuse,
healthcare professionals and others. 2
The most commonly suggested individuals and organisations, and the number of
respondents who referred to them, are noted in Table 1 below:
Table 1: Individuals or organisations who should be able to apply for a DAPO
Organisation or individual

Number of respondents

Local authority/social work

34

Third sector/domestic abuse/women's aid groups

24

The person at risk themselves

22

Restrict to the police

7

(Note that totalling up the second column in the table gives a number of respondents
which is greater than the number of respondents to the consultation. This is because many
respondents referred to more than one individual or organisation in their response.)
Individual respondents were particularly likely to refer to local authority/social work officials
as people who should be empowered to make applications.
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Some respondents raised the concern that allowing individuals or their family to apply
directly to the courts for such orders could increase the risk of false allegations of
abuse from individuals who were actually perpetrators of abuse (but who wanted the
person at risk out of the shared home). One respondent also questioned whether third
sector organisations had appropriate governance arrangements in place to decide
whether to make an application.
Other respondents saw advantages in widening out who could make an application
beyond the police. For example, one legal respondent noted:
“ A person at risk, family members and local authority professionals should also be
given the opportunity to apply to the court for a protective order which would provide
flexibility. Where a person at risk is reluctant to involve the police, this would be
beneficial, and the court could act as the gate-keeper to ensure such an application is
appropriate and proportionate.”
Scottish Government, 20202

Which court can grant a DAPO and in what circumstances
Under section 8 of the Bill, it is the sheriff court acting as a civil court, not a criminal
court, that would have power to grant a DAPO.
This contrasts with, for example, the position with a non-harassment order and the new
FGM protection order. These can be applied for in the sheriff court when acting as a civil
court, but can also be imposed by the sheriff court acting as a criminal court at the end of a
successful prosecution. 17 15 Likewise, the DAPO proposed for England and Wales can be
imposed by a criminal court. 41
Under section 8 of the Bill, a DAPO also requires an application to the (civil) court. This
requirement contrasts with the approach to the new FGM protection order, which will be
able to be made by the criminal or civil court on its own initiative, without such
application. 50
Likewise, since 2019, a criminal court in Scotland has been able to make a nonharassment order in a domestic abuse case on its own initiative, without an application by
the prosecutor in the case. 51
The Scottish Government's consultation
The Scottish Government consultation sought views on whether a criminal court on
conviction should be able to grant a DAPO. 3 (No question was asked relating to whether a
court should be able to act on its own initiative, rather than on application to it.)
On whether a criminal court should have power to impose a DAPO, 75% of respondents
answering the relevant question were in favour and 20% were opposed. (Five per cent
were unsure or provided an ambiguous response.) Individual respondents were
overwhelmingly in favour, but organisations were fairly evenly divided on this point. 2
Those respondents in favour thought this was a useful tool, which avoided a further,
separate civil court process. Those against, noted that a non-harassment order (NHO) can
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be imposed at the end of a criminal case. They thought an alternative power might be
confusing and potentially counter-productive.
Note that a DAPO and an NHO do not share identical characteristics. For ease of
reference, the characteristics of the two types of order (a DAPO and an NHO) are
summarised in Table 2:
Table 2: The characteristics of a DAPO compared to an NHO
DAPO

NHO

Short to medium-term order

Can be a long term or indefinite order

Can remove someone from a home and prevent them
from returning

Can only prevent someone from returning to a home he or
she has already left

The content of a DAPN and a DAPO
This section considers the legal restrictions and requirements which can go into a (policeimposed) DAPN and into a (court-imposed) DAPO.
DAPNs
Section 5 of the Bill sets out (in an exhaustive fashion) what a DAPN can require the
suspected perpetrator to do, or refrain from doing.
The home and the vicinity of it
A number of the obligations proposed for the DAPN relate to the home of the person at
risk. They would apply regardless of whether it is also the home of the suspected
perpetrator (for example, he or she is an owner or tenant).
The obligations can require the suspected perpetrator to leave the home, surrender his or
her keys and not return to the home or the vicinity of it.
One obligation also prevents a suspected perpetrator from "excluding" a person at risk.
The Scottish Government believes this term (not further defined in the Bill) includes
eviction of a tenant as well as behaviour such as changing locks or using physical force to
remove someone. 49

Contact, or attempted contact (including with a child)
Other obligations relate to contact more generally. One obligation prohibits the
suspected perpetrator from approaching or contacting (or attempting to approach or
contact) the person at risk.
Another obligation imposes the same requirements on the suspected perpetrator in
respect of a child who usually lives with a person at risk, including a child of the
suspected perpetrator.
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All other obligations which can be imposed under a DAPN relate to the person at
risk directly.
For example, a prohibition on contacting or approaching other family members or
friends of the person at risk (or attempting to do these things) does not appear to be
possible under a DAPN.

DAPOs
Section 9 of the Bill says that, under a DAPO, a suspected perpetrator can be required to
do (or to refrain from doing) anything which can be covered by a DAPN (as set out in the
list in section 5).
However, section 9 also says that what is possible under a DAPO is not limited to the list
associated with a DAPN - the sheriff may impose any positive or negative obligation
that they consider necessary for the purpose of protecting the person at risk from the
abusive behaviour. No further examples of relevant obligations to guide the court are
included in section 9.
Court powers to impose positive and negative obligations follows the approach for other
modern protective orders, such as the new FGM protection order 52 and the forced
marriage protection order. 53 It also follows the proposed approach for DAPNs and DAPOs
in England and Wales in the UK Domestic Abuse Bill. 54
On the other hand, as discussed earlier, non-harassment orders in Scotland can only
impose negative obligations on the suspected perpetrator. 55

The Scottish Government's consultation
As discussed earlier in the briefing (in relation to the concept of a DAPN and the concept
of a DAPO) there was majority support on consultation for the idea that DAPNs and
DAPOs should contain measures relating to the person at risk's home.
The Scottish Government consultation also asked for views on whether wider obligations
should be able to be imposed by a DAPN or DAPO relating to contact. 3 Sixty five
respondents agreed this should be possible under a DAPN or DAPO, with two
respondents opposed. 2
Consultation respondents highlighted for example, that it was important that the suspected
perpetrator could be prevented from approaching the place of work or study of the
person at risk. Also respondents said, that, under a DAPN or DAPO, he or she should be
able to be prevented from entering the homes of family members or close friends.
Consultees suggested a range of supplementary obligations associated with the person at
risk's home. For example, that the suspected perpetrator should not be able to evict, or
otherwise exclude, the person at risk from his or her home. Another suggestion was an
obligation not to damage the personal property of the person at risk contained within the
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home.
The Scottish Government consultation also sought views on whether a child living with
the person at risk should be covered by a DAPO. Eighty five per cent of respondents
answering the relevant question supported this approach, 6% were opposed to doing so
and 9% of respondents didn't know or were unsure. 2
A number of respondents highlighted their view that children in such situations will face a
direct risk of harm. For example, one victims' group respondent commented:
“ Children experience all the same effects and risk as the non-abusive parent, and
should be subject to the same protections. Children are also often used as part of the
abuse, especially where there is on-going contact.”
Scottish Government, 20202

Three respondents raised the question of how any protective order put in place would
interact with existing child contact orders that may be in place. One respondent said
that they considered it important that the requirements of any protective order should take
precedence if there was any conflict between the requirements contained in it and any
child contact order.

The duration of a DAPN and a DAPO
This section of the briefing considers how long a (police-imposed) DAPN can last for and
how long a (court-imposed) DAPO can last for. Somewhat different considerations apply to
each.
For the proposed duration of a DAPN, human rights considerations are particularly
pertinent because the notice is imposed without sanction from the court. On the other
hand, any notice must last long enough to be effective in achieving the Government's
policy aims.
For the proposed duration of a (court-sanctioned) DAPO, a key policy choice is between
an order lasting for the short-to-medium term, and one having longer-term effect. 1
The duration of a DAPN
Section 5 of the Bill, in conjunction with section 11, proposes that a DAPN lasts until a
DAPO or interim DAPO is made (or, if no such order is made, until the associated court
hearing ends).
Section 11 of the Bill says that, where a DAPN has been imposed, the court hearing
about a DAPO must be held not later than the first court day after an application is made
(and must conclude on the day it begins). Furthermore, the police must apply for a DAPO
not later than the first court day after making a DAPN.
The effect of the relevant provisions is that a DAPN could last as little as two days,
but it does depend on whether a weekend or public holiday affects the timing of the
process.
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In most European countries, the relevant time limits for short-term notices vary from one
week to one month. 11 However, in England and Wales, police-imposed notices usually
last 48 hours. 42
As noted earlier, the approach for England and Wales was criticised in the 2013 research
evaluation commissioned by the Home Office, for reasons including that it did not leave
enough time to prepare the legal case for any (follow up) court order. 44 However, the
typical 48 hour time limit has been largely replicated in the current UK Bill. 56
The Scottish Government's consultation
The mixed views expressed in response to the Scottish Government's consultation on the
desirable duration of a DAPN are broken down in Table 3: 2
Table 3: The preferred duration of a DAPN
The time a police-imposed order should have effect for before requiring confirmation
by the court

Number of
respondents

Up to a week

13

One week to two weeks
More than two weeks, up to a month

9
11

Longer than a month

7

A number of respondents highlighted concerns that the period of 48 hours currently
applicable in England and Wales is insufficient to enable a case to be prepared for court.
On the other hand, one respondent from the justice and legal sector background
highlighted concerns that too long a period could raise human rights issues if an alleged
perpetrator of abuse was unable to challenge the imposition of an order in court.

The duration of a DAPO
Sections 9 and 13 of the Bill say a DAPO could last up to two months initially and a
maximum of three months in total.
Section 13 of the Bill also says an interim DAPO's maximum permitted duration must not
exceed three weeks, including any extension to the interim DAPO.
A key point here is that the proposed policy approach to DAPOs in Scotland contrasts
with that proposed for DAPOs in England and Wales.
Under the current UK Bill, there is no general maximum time limit proposed for a DAPO. 57
Consequently, a DAPO could function in England and Wales as an indefinite or long-term
court order, as well as a short-to-medium term one.
On the Scottish approach to the DAPO, the Scottish Government noted in the Policy
Memorandum (at para 135):
“ The order is intended to complement but not replace the existing suite of other
longer term civil orders which may be sought for the protection of the person at risk. ”
31
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The Scottish Government's consultation
In the responses to the Scottish Government's consultation on the duration of DAPOs,
there was a broad split between the views of respondents.
Some respondents took the view that such court orders should be a short-to-medium term
measure, buying time for other longer-term legal measures to be explored, as well as other
housing options.
Other respondents wanted such orders to be a longer-term or indefinite measure,
presumably taking over the role of some of the existing civil protective orders which are
used at present.
Table 4 gives a broad summary of the range of views on this issue: 2
Table 4: The preferred duration of a DAPO
The time a court order should last

Number of respondents

Short-term (up to one month)
Medium-term (one to three months)
Longer-term (more than three months, but for a fixed period)
Capable of running indefinitely

6
10
6
14

Breach of a DAPN/DAPO: a criminal offence
Sections 7 and 9 of the Bill says that a person commits a criminal offence if they
breach a DAPN or a DAPO without reasonable excuse.
Note that, under the UK Domestic Abuse Bill, breach of a DAPN in England and Wales
would not be a criminal offence. It would allow the police to arrest the person in breach,
without a warrant, and hold in them custody, pending a court appearance within 24 hours.
58

The Scottish Government considered and rejected relying on a power of arrest alone,
commenting in its Policy Memorandum (at para 79):
“ The Scottish Government considers that breach of both a police issued notice and a
court imposed order should be a criminal offence in order to aid enforceability by the
police and enhance their deterrent value”
Scottish Parliament, 20201

Penalties for breach of a DAPN
Under section 7 of the Bill, breach of a DAPN would be punishable by imprisonment
(up to 12 months) or a fine (up to £1,000) or both.
The proposed penalty is the same as the law at present where there is a summary
conviction for breach of bail conditions (in all courts but the justice of the peace courts). 36
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The proposed penalties for breach a DAPO depend on the criminal court procedure used
in respect of the breach.
For the most serious cases
Section 16 of the Bill says that for the most serious cases, where there is a conviction 'on
indictment' for a breach, this is punishable by imprisonment (up to 5 years), an
unlimited fine or both. This mirrors the penalty for a breach in the most serious cases for:
• the proposed DAPO under the UK Domestic Abuse Bill for England and Wales 59
• a non-harassment order, 60 a domestic abuse interdict 28 and a FGM protection order
in Scotland. 61
On the other hand, note that for a forced marriage protection order in Scotland, the penalty
in the equivalent situation is up to two years' imprisonment (or unlimited fine, or both.) 62

Other cases
In other cases relating to a breach of a DAPO (i.e. where there is a summary conviction)
section 16 of the Bill proposes a penalty of imprisonment for up to twelve months, a
fine not exceeding £10,000, or both, reflecting the current sentencing limits of the
summary courts in Scotland.
Accordingly, the proposed penalty for a breach of a DAPO mirrors the current penalty
where there is a summary conviction in respect of a breach of a non-harassment order, 63
a domestic abuse interdict, 28 a forced marriage protection order 62 and an FGM
protection order. 61

The Scottish Government's consultation
The Scottish Government consultation asked whether breach of a DAPN or DAPO should
be a criminal offence and, if so, what the maximum penalties should be. 3 The vast
majority of respondents were supportive of a breach constituting a criminal offence,
with 93% of those responding to the relevant question in favour, 3% against and 4% who
did not know. 2
A small number of respondents made a distinction between a DAPO and a DAPN,
supporting a breach of a DAPO being a criminal offence, but not a breach of a DAPN.
There were mixed views on what the maximum penalties should be for breach of a
DAPN or a DAPO. A significant number of respondents (around 30% of those responding
to the question) drew attention to the maximum penalty for other court orders such as nonharassment ordersand breach of a bail order. In terms of the maximum possible prison
sentence, responses ranged from three months to five years (with the latter now
appearing in the Bill.) 3
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What's not in Part 1 of the Bill
This part of the briefing considers policy issues discussed in the course of the consultation
but which do not feature in Part 1 of the Bill.

Statutory duty of referral to support services
The Scottish Government's consultation asked for views on whether there should be a
statutory duty on the police to refer a person at risk to support services, when
making an application to the courts for a DAPO, or putting in place a DAPN. 3
Fifty six per cent of respondents who answered the relevant question were in favour of
this. A further 23% thought that, as a matter of operational practice (rather than because of
a statutory duty) the police should offer to refer a person at risk to such services. Six per
cent simply stated there should be no such statutory duty. (Fifteen per cent provided an
ambiguous response or said they did not know). 2
Of those not in favour of the statutory duty, victims' groups were particularly likely to say
that it was important the person at risk retain control as to whether a referral is made.
Other respondents raised other concerns including whether support service provision is
sufficiently comprehensive in some parts of the country to make this requirement practical.
On the other hand, some of those who supported a duty to refer persons at risk to support
services were concerned that there was a risk that the imposition of a protective order
without accompanying support could actually increase the person at risk's longer-term risk
of abuse.

Exclusion orders
As noted earlier, an exclusion order is an existing civil protective order which can be
applied for by a spouse, a civil partner and, in some circumstances, a cohabitant. Its main
purpose of is to remove a perpetrator of abuse from the family home and prevent him or
her from returning.
In its consultation, the Scottish Government sought views on the reform of exclusion
orders, with the aim of making them more effective. 3 Areas covered included:
• the test for granting an exclusion order - broadly speaking, whether it should be
weighted more in favour of protecting the person at risk
• whether wider-ranging restrictions should be able to be imposed in the context of an
exclusion order than is possible at present, for example, those relating to children
• whether exclusion orders for cohabitants should be available in the same
circumstances as for spouses or civil partners.
The analysis of the consultation responses did not include this part of the consultation and
the Scottish Government did not proceed with any proposals on exclusion orders in the
Bill. As noted earlier, the Scottish Law Commission has said it may do further work in this
area, although no decisions have been taken on this.
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The Scottish Government consultation gave respondents the opportunity to make any
other comments relating to the proposed scheme now contained in the Bill. 3 The most
frequently raised issue related to access to legal aid for the person at risk. 2
Respondents who raised this were keen that a person at risk's situation could be resolved
for the longer term, highlighting that part of this process might involve the person at risk
applying for one of the existing longer-term civil protective orders (which would ultimately
replace the DAPO). For example, one victims' group respondent commented:
“ Access to free legal advice and representation around obtaining civil protecti[ve]
orders should be available from the very beginning of [a short-term protective order] ...
Free legal advice and representation is crucial for women to achieve access to justice,
realise their right to protection, and effectively provide support and empower women
during this transitional stage.”
Scottish Government, 20202

Related to this, note that automatic legal aid is currently available to applicants in
Scotland in some specified circumstances, without any financial eligibility tests being
applied - but not for civil protective orders.
Automatic legal aid was proposed for domestic abuse interdicts in the Member’s Bill 64
which became the Domestic Abuse (Scotland) Act 2011, but was removed at a later stage
of the Bill's parliamentary passage.
The Scottish Government considered whether there should be automatic legal aid as part
of its deliberations on possible reforms to exclusion orders. It said in the consultation paper
it was against taking this step, for reasons including increased expenditure for the "hardpressed" legal aid budget. 3 In this regard it commented:
“ Exclusion orders could be ... ancillary ... to a wider family action. Free legal aid in
relation to exclusion orders could lead to free legal aid for the wider family action too.
This would be a major expense to the legal aid budget, given the number of family
actions in court. If free legal aid should be given to those seeking exclusion orders, it
is likely that, to ensure equality of arms, free legal aid would have to be given to those
seeking to oppose the granting of an exclusion order.”
Scottish Government, 20183
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Part 2 of the Bill: a new power for social
landlords
Section 18, the sole provision in Part 2 of the Bill, creates a new ground under which
social landlords can end a tenant's interest in a tenancy. This is aimed at preventing
victims of domestic abuse from becoming homeless or having to find somewhere new to
live. On this, the Scottish Government said in the Policy Memorandum (at para 152):
“ Currently it is often the perpetrator of domestic abuse who remains in the family
home undisturbed with no change to their housing circumstances and without having
to go through the upheaval of moving to alternative accommodation. The new ground
for ending a tenant’s interest...will make it easier for social landlords to help victims of
domestic abuse who live in social housing to remain in the family home and avoid
them having to move out into temporary emergency accommodation, and in the
longer term be rehoused permanently elsewhere.”
Social landlords are local authorities, registered social landlords (i.e. housing
associations or housing co-operatives) and Scottish Water. 65

The policy background
The consultation paper relating to Part 1 of the Bill 3 did not cover the proposal now
contained in section 18.
The Policy Memorandum describes two main areas of policy work associated with section
18.

The Homelessness and Rough Sleeping Action Group
First, the work of the Homelessness and Rough Sleeping Action Group (HARSAG). This
group was set up in 2017 to make recommendations to Scottish Ministers on what was
needed to transform temporary accommodation and end homelessness in Scotland. It
carried out several consultation exercises on wide-ranging proposals. 66
Scottish Ministers accepted the recommendations in the Group's final report in full, 67
including recommendation 23 which reads, in part:
“
All social landlords to have clear policies on domestic abuse, and ensuring that
experience of abuse or violence does not lead to someone losing their tenancy - for
example, arrangements should be put in place so that tenancies can transfer
seamlessly to the person who has experienced abuse...”
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The working group co-chaired by Scottish Women's Aid and the
Chartered Institute of Housing
Second, in summer 2019, a further working group, co-chaired by Scottish Women's Aid
and the Chartered Institute of Housing, was set up by the Scottish Government to look at
actions needed to improve housing outcomes for women and children experiencing
domestic abuse.
This group began work in early 2020 but, due to the pandemic, its work was curtailed until
summer 2020. 66
The Policy Memorandum (at para 162) notes the group's strong support for:
“
taking forward arrangements to enable social landlords to take legal action to
end a perpetrator's interest in a tenancy with a view to transferring the tenancy to a
victim of domestic abuse”
This second working group has not carried out any separate consultation exercise on
the proposal contained in section 18 of the Bill.

The existing law
There are a variety of existing statutory powers which can be used by the person at risk or
the social landlord with the aim of removing a perpetrator of abuse from a tenanted
property. These are considered below, along with some potential policy issues associated
with them.

Matrimonial Homes (Family Protection) (Scotland) Act 1981,
section 13
Section 13 of the Matrimonial Homes (Family Protection) (Scotland) Act 1981 applies to
spouses or civil partners and, in more limited circumstances, to cohabitants.
It covers the situation where i) the tenancy is in the name of a sole tenant and the wish is
to have it transferred to the other person; and ii) there are joint tenants and one of them
wants the tenancy to be in their sole name.
The application to the court for transfer must be made by the person who wants the
change (rather than the landlord). A copy of the application is served on the landlord and,
before the court grants an order, the landlord must be given an opportunity to be heard by
the court.
The court process can be stressful, particularly as the applicant is already vulnerable due
to experiencing domestic abuse. There are legal costs incurred associated with the court
action, unless the person qualifies for legal aid and these are entirely met from the legal
aid budget.
The application is not automatically granted – a test must be satisfied. Crucial factors
the courts will consider include the availability of alternative accommodation and the
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relative responsibility of the parties for the breakdown of the relationship.
The person taking over the tenancy must also pay “just and reasonable” compensation
to the other person.

Housing (Scotland) Act 2001
The Housing (Scotland) Act 2001 ('the 2001 Act') sets out powers for social landlords to
end a joint tenant's interest in a tenancy by notice in limited circumstances (under section
20). It also provides a range of grounds for the social landlord to end an existing tenancy
by court action (contained in schedule 2).
In respect of the grounds contained in schedule 2, the Scottish Government advises that
the court action for recovery of possession of the property would be against all tenants in
the property. 49 Where the suspected perpetrator and person at risk are the joint tenants,
this would involve the person at risk being one of the individuals against whom court action
is raised. On this issue, the Government has commented to SPICe:
“ This causes additional stress and trauma with victims feeling stigmatised and
vulnerable by having to be involved in a negative court process through
circumstances which are not of their making and subsequently having a negative
court judgement against them.”
Scottish Government, 202049

Note that, in practice, a short time after the court proceedings, a social landlord would
typically grant a new tenancy to the person at risk.
The individual powers available under the 2001 Act are considered in more detail in the
remainder of this section of the briefing.
Section 20 - notice to end an interest in a joint tenancy
The power under section 20 of the 2001 Act is available where the social landlord has
reasonable grounds for believing one joint tenant has abandoned the property. A social
landlord can serve a sequence of two notices on that tenant to end his or her interest in
the tenancy. This means that person cannot later return and live in the property.
The obvious limitation of section 20 is that it does not cover the situation where the
joint tenant is in the property and wishes to remain there.

Ground 1 - ending a tenancy where there is a breach of a tenancy agreement
As noted earlier, the grounds on which a social landlord can recover possession of a
property (and bring to an end an existing tenancy) are set out in schedule 2 of the 2001
Act.
Ground 1 allows a social landlord to recover the possession of the property on the basis a
term of the tenancy agreement has been broken. The application must be assessed by the
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Social housing landlords are being encouraged by 2019 best practice guidance to insert a
specific ground relating to domestic abuse into their tenancy agreements. 68 However, the
Scottish Government has argued that, at present, landlords do not normally view domestic
abuse as a breach of a tenancy agreement. 49

Grounds 2, 7 and 8 - ending a tenancy based on the conduct of a tenant
Various grounds allow a social landlord to apply to the court to bring a tenancy to an end
based on the conduct of one or more of the tenants.
Ground 2 can be used in various circumstances including where there has been a
conviction for an offence punishable by imprisonment which took place in the house.
Eviction is mandatory where ground 2 is established.
Ground 7 can be used where there is a course of conduct amounting to anti-social
behaviour or harassment. Ground 8 can be used where there is a nuisance, annoyance
or, again, a course of conduct amounting to harassment. For both grounds 7 and 8 the
court has discretion as to whether to evict and must assess the reasonableness of the
application.
Grounds 7 and 8 use the term locality to refer to where the relevant behaviour must take
place. There may be a legal ambiguity as to whether the term includes behaviour inside
the home. The meaning of the term has not been tested in court. 69

Ground 15 - ending a tenancy where one person no longer wishes to live with the
other
Ground 15 applies to spouses, civil partners (or former spouses and civil partners) and,
where the parties have lived together for six months, cohabitants. It covers the
situation where one person no longer wishes to live with the other.
This ground can only be used where it is reasonable to grant the order and suitable
alternative accommodation will be provided for the existing tenant. The Scottish
Government has argued that, at a time when social housing is a scarce resource and
allocated on housing needs, social landlords are unlikely to use this power as they would
need to rehouse the perpetrator. 49

Section 18 of the Bill - a new ground to end a
tenancy where there has been abusive behaviour
Section 18 would insert a new ground into the 2001 Act. It would empower a social
landlord to apply to the court to end a tenant's interest in a property where a tenant has
behaved in a way which is abusive of a partner or ex-partner.
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The notice period the landlord must give the tenant
Under the 2001 Act, the social landlord is required to give notice to the tenant of its
intention to recover possession of the property. Then a notice period must elapse before
the landlord is able to raise court proceedings. The length of notice period under the 2001
Act depends on the ground being used to recover possession.
In policy terms, the length of the notice period for the new ground is important, as the
social landlord is aiming to help avoid the person at risk from having to leave the
property.
The Government has advised that that, for both sole and joint tenants, the landlord will
have to give 28 days’ notice to the perpetrator of abuse before using the new ground
contained in section 18. 70
This means that, as a power, it lacks the immediacy of, say, a DAPN. However, on the
other hand, use of police powers under Part 1 of the Bill could happen in conjunction with
action by a social landlord under section 18.

Other key features of section 18
Various other conditions must be satisfied before the social landlord can make the
application including under section 18:
• the house is the person at risk's only or principal home
• the person at risk wishes to continue living in that property
• where the perpetrator is the sole tenant, the landlord must wish to recover possession
of the property in order to then enter into a tenancy with the person at risk instead.
In contrast to ground 15 under the 2001 Act, there is no requirement on the social landlord
to provide alternative accommodation for the perpetrator before using the new ground.
However, the social landlord is required to provide advice and assistance to that person
in relation to finding alternative accommodation.
Section 18 says the landlord can apply to the court for an order terminating one tenant's
interest in the property (in the case of a joint tenant) or recovery of possession of the
property (in the case of a sole tenant).
For joint tenants, from the Government's perspective, one policy innovation is that the
social landlord no longer has to raise court proceedings against the person at risk.
On the other hand, where there is a sole tenant, one point to note is that the court does
not authorise the transfer of the tenancy from the existing tenant to a new tenant. After
the court order is obtained, the social landlord must take the further legal step of creating a
new tenancy for the person it wishes to remain in the property. This is the also case with
the existing grounds available under schedule 2 of the 2001 Act.
Under section 18, a court must make the relevant court order where:
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• the perpetrator has been convicted of an offence (in the last twelve months) relating to
his or her abusive behaviour which is punishable by imprisonment.
In relation to the first bullet point, reasonableness must be assessed with regard to any
risk that the perpetrator will behave again in a way which is abusive of the person at risk.
On the second bullet point, note the substantial overlap with the content of ground 2 under
the 2001 Act.
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LEGISLATIVE CONSENT MEMORANDUM
COVERT HUMAN INTELLIGENCE SOURCES (CRIMINAL CONDUCT) BILL
Background
1.
This memorandum has been lodged by Humza Yousaf, Cabinet Secretary for
Justice, under Rule 9.B.3.1(a) of the Parliament’s standing orders. The Covert Human
Intelligence Sources (Criminal Conduct) Bill was introduced in the House of Commons
on 24 September and is currently at Committee Stage in the House of Lords. The Bill
can be found at UK Parliamentary website https://bills.parliament.uk/bills/2783.
Content of the Covert Human Intelligence Sources (Criminal Conduct) Bill
2.
The Bill amends the Regulation of Investigatory Powers Act 2000 (“RIPA”) and
the Regulation of Investigatory Powers (Scotland) Act 2000 (“RIP(S)A”) in relation to
the authorisation of criminal conduct by, or in relation to, a covert human intelligence
source (a “CHIS”). The Annex provides further background information on what is
meant by a CHIS, on RIPA and RIP(S)A and on the legal challenge which has
precipitated this Bill.
3.

The Bill consists of seven clauses and two schedules.

4.
Clauses 1, 2 and 5 and schedule 2 amend RIPA to provide that participating
criminal conduct can no longer be authorised under a CHIS authorisation. Instead, the
Bill provides for a new form of authorisation, known as a “criminal conduct
authorisation” (“CCA”). A CCA is an authorisation for criminal conduct in the course of,
or otherwise in connection with, the conduct of a CHIS.
5.
An authorisation must specify or describe the conduct being authorised, and
the conduct must be by, or in relation to, a CHIS specified or described in the
authorisation. The conduct must relate to an investigation or operation which is
specified in the authorisation. Criminal conduct is not limited to the CHIS: a CCA may
authorise conduct by someone else “in relation to a CHIS” i.e. those within the public
authority who are responsible for the authorisation. A CCA may only be made where
an authorisation for the conduct or the use of a CHIS is in place. If the associated
CHIS authorisation is withdrawn, the CCA ceases to have effect.
6.
It will be possible to grant a CCA under RIPA where it is necessary in the
interests of national security, in the interests of the economic well-being of the United
Kingdom or for the purpose of preventing and detecting crime or preventing disorder.
The authorised conduct must be proportionate to what is sought to be achieved by the
conduct. In considering necessity and proportionality, the authorising officer must take
into account whether what is sought to be achieved by the authorised conduct could
reasonably be achieved by other conduct which would not constitute crime. They must
take into account the requirements of the Human Rights Act 1998. The Bill confers a
power on the Secretary of State to make an order which could prohibit the
authorisation of any conduct described in the order, or provide for additional
requirements to be satisfied in relation to the authorisation of such conduct as is
described in the order.
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7.
The Bill will limit the personnel of relevant authorities (set out in clause 2 of the
Bill) able to grant a CCA under RIPA. The ranks, positions etc. of personnel in each
relevant authority who will be able to grant a CCA will be set out in secondary
legislation. Police Scotland will be able to grant a CCA under RIPA for a reserved
purpose or in the case of activity which takes place outwith Scotland.
8.
The effect of a CCA is that the conduct authorised will be lawful for all purposes.
It will have the effect that any persons who authorise and task the CHIS will be
protected from any liability. The CHIS, however, will still be subject to criminal liability
if they carry out conduct outside of what is authorised.
9.
Clause 3 and schedule 1 make corresponding amendments to RIP(S)A which
generally mirror the amendments made to RIPA. This means it will not be possible to
authorise criminal conduct as part of a CHIS authorisation under RIP(S)A. Instead,
such conduct requires to be authorised additionally by a CCA granted under RIP(S)A.
Amendments to RIP(S)A provide that a CCA may be granted for the purpose of
preventing and detecting crime or of preventing disorder. Similar to the power
conferred on the Secretary of State under RIPA, the Bill enables the Scottish Ministers
to prohibit the authorisation of particular conduct under RIP(S)A and to place additional
requirements that must be satisfied before a CCA is granted under RIP(S)A.
10.
The ability to make authorisations will be limited initially to Police Scotland and
the Scottish Administration. The Bill will enable the Scottish Ministers to add or remove
public authorities via an order made under RIP(S)A, subject to the affirmative
procedure. The ranks, positions etc. of personnel in each public authority able to
authorise a CCA will be set out in secondary legislation. In terms of authorisations
made by the Scottish Administration, the current intention is to prescribe personnel in
the Scottish Prison Service, meaning that other parts of the Scottish Administration will
not be able to grant a CCA.
11.
Clause 4 of the Bill amends the Investigatory Powers Act 2016 (“the 2016 Act”)
in respect of the oversight functions of the Investigatory Powers Commissioner (“the
IPC”). The IPC has general oversight functions in relation to the exercise of powers
under various pieces of legislation, including RIPA, RIP(S)A and the 2016 Act. The
amendments will mean that, in keeping matters under review, the IPC must pay
particular attention to the use of the powers to grant a CCA under RIPA and RIP(S)A.
The IPC will also be required to specifically include information about the use of the
powers to grant a CCA under RIPA and RIP(S)A in their annual report.
12.
The Bill does not specify explicit limits on the types of offences (and the UK
Government has indicated it would not be appropriate to do so owing to the nature of
the investigations in which CHIS are deployed). There are in built limits in that a CCA
can only be granted where it is necessary for a specified purpose and the conduct
specified in a CCA must be proportionate to what is sought to be achieved by the
conduct. Any public authority authorising a CCA is obliged to act compatibly with
Convention rights by virtue of the Human Rights Act 1998, meaning that personnel of
the authority cannot grant a CCA if the effect of that CCA would be to violate a person’s
Convention rights.
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Provisions relating to Scotland
13.
The provisions amending RIPA relate to Scotland in so far as it will be possible
for a CCA to be granted where it is necessary for reserved purposes (e.g. in the
interests of national security). It will also be possible, in certain circumstances, for a
CCA to be granted in relation to conduct taking place in Scotland for the purpose of
preventing or detecting crime or of preventing disorder. This occurs where the
authorising body is one of the authorities listed in section 46(3) of RIPA which provides
for bodies that operate on a UK-wide basis (e.g. the National Crime Agency and
HMRC).
14.
The provisions which amend RIP(S)A relate to Scotland in that it will be possible
for a CCA to be granted under RIP(S)A by specified Scottish public authorities where
it is necessary for the purpose of preventing or detecting crime or of preventing
disorder. Additionally, the Bill confers powers on the Scottish Ministers to make
secondary legislation under RIP(S)A in respect of the grant of a CCA.
15.
The provisions of the Bill which amend the 2016 Act relate to Scotland in so far
as those amendments concern the oversight arrangements for the use of investigatory
powers which are capable of being exercised in Scotland.
Requirement for legislative consent
16.
The Bill makes provision for matters which are within the legislative competence
of the Scottish Parliament and which alter the executive competence of the Scottish
Ministers. As such, it is a relevant Bill under Chapter 9B of the Standing Orders of the
Scottish Parliament and consequently one requiring the consent of the Scottish
Parliament.
17.
As explained above, one effect of the Bill is that certain UK public authorities
will be able to grant a CCA under RIPA where it is necessary for the purpose of
preventing and detecting crime and of preventing disorder in Scotland. It is this aspect
of the RIPA amendments that triggers the requirement for legislative consent.
18.
The Bill provisions which amend RIP(S)A are within the legislative competence
of the Scottish Parliament and require the consent of the Scottish Parliament.
Additionally, the Bill amends RIP(S)A to confer powers on the Scottish Ministers to
make secondary legislation in respect of the grant of a CCA, meaning that the Bill
alters the executive competence of the Scottish Ministers.
19.
The Bill provisions which amend the 2016 Act require the consent of the
Scottish Parliament in so far as those amendments concern the oversight
arrangements for the provisions described above.
20.
RIPA and RIP(S)A are closely aligned and changes made to both Acts will help
to maintain a unified operating model for law enforcement throughout the UK. Ideally
the Scottish Ministers would like to continue with a consistent approach across the UK
jurisdictions. Any delay incurs a risk, in the event that a forthcoming Court of Appeal
judgment rules the current practice cannot be maintained, of denying an important
investigative tool to Police Scotland for a period of time (further detail about the Court
3
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of Appeal case is attached in the Annex). That may create an inconsistent approach
across the United Kingdom. If consent of the Scottish Parliament is not provided it
would mean no public bodies are able to grant a CCA in Scotland for the devolved
purpose of preventing or detecting crime or preventing disorder. Provisions made
under RIPA, however, would enable certain public authorities to authorise CCAs in
Scotland for the reserved purposes of national security and the economic wellbeing of
the UK. If required, the Scottish Government will consider alternatives including
legislation in the Scottish Parliament.
Consultation
21.
The Bill was drafted and introduced by Home Office. The Scottish Government
consultation has been limited to Police Scotland and the Crown Office and Procurator
Fiscal Service on the provisions relating to Scotland and discussions with the
Investigatory Powers Commissioner and the Human Rights group Reprieve. The
conclusion from those discussions is set out in paragraph 24.
Financial implications
22.
There are no additional financial implications as a result of these new
procedures for law enforcement and no costs for the Scottish Government.
Draft Legislative Consent Motion
23.
Under Rule 9B.3.3 (d) of the Parliament’s Standing Orders, if a member of the
Scottish Government does not propose to include a draft motion in the Memorandum,
the Memorandum must explain why not. Paragraph 24 below sets out the Scottish
Government’s reasons for not including a draft motion in this Memorandum for the
purposes of that rule.
Conclusion and Scottish Government position
24.
At this time, the Scottish Ministers cannot recommend to the Scottish
Parliament to give its consent to the Bill. The Scottish Government supports relevant
authorities having the necessary powers they require in order to keep our communities
safe. These, however, must be balanced by protection of civil liberties. The Scottish
Government has been insistent with the UK Government in requiring enhanced
independent oversight by the Investigatory Powers Commissioner’s Office at an early
stage in the authorisation process to be included in the Bill. The Scottish Government’s
position, which has been explained to the UK Government, is that the Scottish
Government requires satisfactory amendments to be made to the Bill to achieve the
above in order for the Scottish Government to recommend that the Scottish Parliament
consents to the relevant provisions in the Bill. The Scottish Government has engaged
with the Home Office and the Crown Office and Procurator Fiscal Service to ensure
additional safeguards and processes are clearly set out in associated guidance,
including relevant Codes of Practice. The Scottish Government expected the inclusion
of suitable amendments about additional oversight during the House of Commons
stages of the Bill, but no such amendments were brought forward by the UK
Government, or non-Government amendments approved by the UK Parliament. The
Scottish Government awaits developments during consideration by the House of
4
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Lords, but the Bill will require to be substantially changed with far greater independent
oversight and additional safeguards, in order for the Scottish Government to
reconsider its position and recommend that the Scottish Parliament consent to the Bill.
25.
If during the remaining stages of the Bill’s progression, appropriate
amendments are provided which address our concerns, a supplementary
memorandum with a final position on consent will be lodged. At present the Scottish
Ministers cannot recommend to the Scottish Parliament to give its consent.
SCOTTISH GOVERNMENT
December 2020
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ANNEX
Further background material
Background on the Regulation of Investigatory Powers Act 2000 and the Regulation
of Investigatory Powers (Scotland) Act 2000
1.
The Bill relates to the conduct and the use of a CHIS. A CHIS is a covert source.
A CHIS could be a member of the public or could be a member of law enforcement
e.g. an undercover police officer. The authorisation of the conduct and the use of a
CHIS is governed by Part II of RIPA and by RIP(S)A.
2.
Part II of RIPA and RIP(S)A regulate the use of directed surveillance, intrusive
surveillance and the conduct and the use of a CHIS. Of these, only the conduct and
the use of a CHIS is relevant for the purposes of this Bill.
3.
RIP(S)A applies to the authorisation of the conduct and the use of a CHIS in
Scotland by Police Scotland and certain other Scottish public authorities. Specified
public authorities can grant an authorisation where it is necessary for the purposes of
the prevention and detection of crime, prevention of disorder, in the interests of public
safety or for the purpose of protecting public health.
4.
Only conduct which is proportionate to what is sought to be achieved can be
authorised. The conduct that can be authorised is conduct that is comprised in any
such activities involving the conduct of a CHIS or the use of a CHIS. The “conduct of
a CHIS” is conduct falling within the following paragraphs, or anything incidental to the
following:
a) establishing or maintaining a personal or other relationship with another person
for the covert purpose of facilitating the doing of anything falling within
paragraphs (b) or (c),
b) covertly using such a relationship to obtain information or to provide access to
any information to another person, or
c) covertly disclosing information obtained by the use of such a relationship or as
a consequence of the existence of such a relationship.
5.
The “use of a CHIS” refers to inducing, asking, or assisting a person to engage
in the conduct of a CHIS, or to obtain information by means of the conduct of a CHIS.
6.
A Scottish Government Code of Practice and a Police Scotland Standard
Operating Procedure manual exist to ensure compliance with the legislation.
7.
Part II of RIPA applies throughout the United Kingdom for authorisations for
reserved purposes, such as national security. In certain circumstances, RIPA is the
relevant legislation for authorisations in Scotland for a devolved purpose. This is where
the UK public authority is one of those listed in section 46(3) of RIPA (or is treated as
so listed by order made under section 46(4) of RIPA). These are bodies which operate
on a UK-wide basis, such as the National Crime Agency and HMRC. A UK
Government Code of Practice applies to authorisations made under RIPA.
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8.
In order to investigate crime it may be necessary for a public authority to task a
CHIS to engage in a course of action which involves the commission of an offence.
This may include participation in criminality to maintain the CHIS’s credibility or to gain
trust of those under investigation.
The Legal Challenge
9.
In November 2019 the Investigatory Powers Tribunal (“IPT”) considered a legal
challenge brought by Privacy International, Reprieve and others against the
Secretaries of State for the Home Department and the Foreign and Commonwealth
Office, GCHQ and the Security Services. The case concerned criminal conduct carried
out in the UK by CHIS recruited by the Security Service, and the challenge concerned
the Security Service’s policy regarding the use of CHIS who participate in crime.
10.
One of the grounds of challenge was that such authorisation of criminal conduct
would require express statutory provision and, in the absence of such provision, that
the Security Service’s policy in this area lacked a legal basis.
11.
The IPT published its judgment on 20 December. It found by a majority of three
to two that the Security Service has an implied power under the Security Service Act
1989 to authorise agents to participate in unlawful conduct. The claimants have since
lodged an appeal to the Court of Appeal.
12.
The UK Government response to the IPT judgment and forthcoming appeal
judgement was to introduce the Covert Human Intelligence Sources (Criminal
Conduct) Bill. The purpose of the Bill is to provide an express statutory power for
certain public authorities to authorise a CHIS to participate in criminal conduct where
it is necessary and proportionate to do so. The Explanatory Notes accompanying the
Bill state that: “This is not new activity. It puts existing practice on a clear and consistent
statutory footing”.
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This Legislative Consent Memorandum relates to the Covert Human Intelligence
Sources (Criminal Conduct) Bill (UK legislation) and was lodged with the Scottish
Parliament on 4 December 2020

COVERT HUMAN INTELLIGENCE SOURCES
(CRIMINAL CONDUCT) BILL – LEGISLATIVE
CONSENT MEMORANDUM
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Justice Committee
33rd Meeting, 2020 (Session 5), Tuesday 15 December 2020
Subordinate legislation
Note by the clerk
Purpose
1.

This paper invites the Committee to consider the following negative instruments:
•

The Regulation of Investigatory Powers (Prescription of Offices, etc. and
Specification of Public Authorities) (Scotland) Amendment Order 2020
[see page 3];

•

The Management of Offenders etc. (Scotland) Act 2005 (Specification of
Persons) Amendment Order 2020
[see page 6].

2. The Regulation of Investigatory Powers (Prescription of Offices, etc. and
Specification of Public Authorities) (Scotland) Amendment Order 2020 was laid on
10 November 2020.
3. If the Committee agrees to report to the Parliament on the instrument it is required
to do so by 19 December 2020.
4. The Management of Offenders etc. (Scotland) Act 2005 (Specification of Persons)
Amendment Order 2020 was laid on 12 November 2020.
5. If the Committee agrees to report to the Parliament on the instrument it is required
to do so by 21 December 2020.
Delegated Powers and Law Reform Committee Consideration
6. The Delegated Powers and Law Reform Committee considered the instruments at
its meetings on 17 November 2020 and 24 November 2020 and agreed that it did
not need to draw either of them to the attention of the Parliament on any grounds
within its remit
Procedure for negative instruments
7. Negative instruments are instruments that are “subject to annulment” by resolution
of the Parliament for a period of 40 days after they are laid. This means they become
law unless they are annulled by the Parliament. All negative instruments are
considered by the Delegated Powers and Law Reform Committee (on various
technical grounds) and by the relevant lead committee (on policy grounds).
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8. Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead
committee recommending annulment of the instrument.
9. If the motion is agreed to by the lead committee, the Parliamentary Bureau must then
lodge a motion to annul the instrument to be considered by the Parliament as a
whole. If that motion is also agreed to, the Scottish Ministers must revoke the
instrument.
10. Each negative instrument appears on the Justice Committee’s agenda at the first
opportunity after the Delegated Powers and Law Reform Committee has reported on
it. This means that, if questions are asked or concerns raised, consideration of the
instrument can usually be continued to a later meeting to allow the Committee to
gather more information or to invite a Minister to give evidence on the instrument.
Members should however note that, for scheduling reasons, it is not always possible
to continue an instrument to the following week. For this reason, if any Member has
significant concerns about a negative instrument, they are encouraged to make this
known to the clerks in advance of the meeting.
11. In many cases, the Committee may be content simply to note the instrument and
agree to make no recommendations on it.
Guidance on subordinate legislation
12. Further guidance on subordinate legislation is available on the Delegated Powers
and Law Reform Committee’s web page at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/deleg
ated-powers-committee.aspx
Recommendation
13. The Committee is invited to consider the instruments.
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POLICY NOTE
THE REGULATION OF INVESTIGATORY POWERS (PRESCRIPTION OF OFFICES,
ETC. AND SPECIFICATION OF PUBLIC AUTHORITIES) (SCOTLAND)
AMENDMENT ORDER 2020
SSI 2020/361
The above instrument was made in exercise of the powers conferred by section 8(1) the
Regulation of Investigatory Powers (Scotland) Act 2000 (“the 2000 Act”). The instrument
is subject to negative procedure.
Purpose of the instrument. This order seeks to make an adjustment to the
personnel prescribed to grant authorisation for directed surveillance on behalf of
Scottish Ministers in relation to devolved social security benefits. With one
exception, it will bring decision making within the remit of C1 Grade Team Leaders
in Social Security Scotland’s specialist Fraud and Error Resolution Unit, so that
they can make such decisions, as well as the Chief Executive.
Policy Objectives
Social Security Scotland is the executive agency delivering devolved social security
benefits on behalf of Scottish Ministers, and came into being in September 2018. It will
eventually make regular payments to approximately 1.4 million citizens in Scotland, with
a value in excess of £3 billion. The right payments must be made to the right people at
the right time, but attempts are made to defraud the social security system.
The Social Security (Scotland) Act 2018 sets the framework for delivering devolved
benefits. For those engaged in fraudulent activity relating to applications for social
security assistance, it sets out the social security offences that may be committed by
individuals and organisations. Social Security Scotland has a fraud investigation
function, which gathers information in the event of an allegation or suspicion that a fraud
offence has been committed. In line with a number of other public agencies in Scotland,
the ability to authorise directed surveillance in a proportionate and limited way is an
essential tool in gathering evidence of wrong-doing, therefore in 2018 Social Security
Scotland prescribed the Chief Executive as the individual who can grant authorisations.
This Order is a reflection of the growth and development of Social Security Scotland as
an agency, and the number and type of benefits for which Scottish Ministers now have
executive competence. It seeks to increase capacity by making an adjustment to the
personnel prescribed to grant authorisations. With one exception, it will bring decision
making within the remit of C1 Team Leaders in the agency’s specialist Fraud and Error
Resolution Unit, so that they can make such decisions, as well as the Chief Executive.
This represents the most effective route to increase capacity to the extent required.
In line with recognised best practice, supporting objective decision making, the Head of
External Investigations – who has direct responsibility for the operation of the
investigatory service that will make requests to carry out directed surveillance – is
expressly excluded, by the order, from making decisions on granting authorisation. This
means that nobody with a direct interest or involvement in investigations will be dealing
with authorisation requests. Nevertheless, the advantage is maintained of enabling
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decisions on authorisation, or otherwise, to be made by people who have appropriate
practical knowledge and experience to equip them to do so, including detailed
knowledge of the benefits being administered.
This will be underpinned by exposure to RIP(S)A training, exploring ECHR and
proportionality considerations which must underlie
authorisation decisions. All
authorisation activity is subject to the officer involved having successfully completed the
relevant training, including periodic refresher training.
The exercise of the power to make authorisations under the 2000 Act is overseen by the
Investigatory Powers Commissioner’s Office.
Consultation
This instrument was made as a consequence of the Social Security (Scotland) Act 2018
and the requirement for Social Security Scotland to have the ability to investigate fraud
offences. A wide-ranging consultation on the new social security powers i being devolved
was undertaken between July and October 2016 and considered the issue of fraud
investigations. In addition the published Code of Practice for Investigationsii required by
Section 76 of the Social Security(Scotland) Act 2018 was subject to public consultation
between August and October 2018 iii.
As there is no statutory requirement for consultation prior to making this Order, no
additional formal consultation for this instrument was required. However, discussions
took place with interested stakeholders, including CPAG and Inclusion Scotland and
who raised no objection to what is proposed.
Impact Assessments
It is not anticipated there will be any significant equalities impacts or impacts on children
that have not already been explored in the context of the Code of Practice for
Investigations. An Equalities Impact Assessment iv, Islands Impact Assessment v, and
the Child Rights and Wellbeing Impact Assessment vi were completed in relation to that
when the Code was laid in the Scottish Parliament in late 2019.
Financial Effects
The Cabinet Secretary for Justice confirms that no BRIA is necessary as the instrument
has no financial effects on the Scottish Government, local government or on business.
Costs associated with authorisations under the 2000 Act will be factored into the budget
of Social Security Scotland.

Scottish Government
Social Security Directorate
November 2020
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https://consult.gov.scot/social-security/social-security-inscotland/#:~:text=This%20report%20presents%20an%20analysis%20of%20written%20responses,Appr
oach%20%E2%80%A2%20The%20Devolved%20Benefits%20%E2%80%A2%20Operational%20Poli
cy
ii
https://www.gov.scot/publications/social-security-fraud-code-practice-investigations/
iii
https://consult.gov.scot/social-security/fraud-investigations/
iv
https://www.legislation.gov.uk/ssi/2020/11/pdfs/ssieqia_20200011_en.pdf#:~:text=EQUALITY%20I
MPACT%20ASSESSMENT%20%20RESULTS%20Title%20of%20policy,proportionate%20powers%20to%20gather%20information%
20relevant%20to%20the
v
https://www.legislation.gov.uk/sdsi/2020/9780111043462/pdfs/sdsiod_9780111043462_en_001.pdf
vi
https://www.legislation.gov.uk/sdsi/2020/9780111043462/pdfs/sdsiod_9780111043462_en.pdf
i
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POLICY NOTE
THE MANAGEMENT OF OFFENDERS ETC. (SCOTLAND) ACT 2005
(SPECIFICATION OF PERSONS) AMENDMENT ORDER 2020
SSI/2020/365
The above instrument was made in exercise of the powers conferred by section 10(3)
of theManagement of Offenders etc. (Scotland) Act 2005 (asp 14) (“the 2005 Act”).
This instrument is subject to negative resolution procedure.
The provisions of section 10(3) of the 2005 Act were commenced on 1 December
2006 by the Management of Offenders etc. (Scotland) Act 2005 (Commencement No
3) Order (S.S.I. 2006/545) for the purposes of enabling Scottish Ministers to specify
such persons as described in that section.
Purpose of the Instrument
To include the Scottish Ministers in exercise of their powers under the Social Security
(Scotland) Act 2018 (‘the 2018 Act’) as a ‘person’ required to mutually co-operate with
the responsible authorities specified in section 10(7) of the 2005 Act.
Policy Objectives
Section 10 of the 2005 Act requires the responsible authorities, as defined in section
10(7) of the 2005 Act to jointly establish, in the area of each local authority,
arrangements for the assessment and management of the risks posed by the persons
referred to in section 10(1).The model for the delivery of the joint arrangements is
known as the Multi Agency Public Protection Arrangements (MAPPA).
Sections 10(3) and 10(4) of the 2005 Act provide that, the responsible authorities must
cooperate with such persons as the Scottish Ministers specify in an Order made by
Scottish Statutory Instrument in the assessment and management of risks posed by
individuals specified in section 10(1) of the 2005 Act. This is a reciprocal arrangement
so those persons (the term ‘person’ including agencies and bodies) specified in the
Order also have a duty to co-operate with the responsible authorities. Co-operation is
intended as a means of enabling different agencies to work together while maintaining
the responsibilities of their own particular roles.
This Instrument is to specify the Scottish Ministers, exercising their function under the
2018 Act, as a person required to co-operate with the responsible authorities.
The overall aim is to assist clients who are also subject to MAPPA management to
secure appropriate benefits. It will also allow Social Security Scotland to alert
responsible authorities to any change of relevant circumstances, for example change
of bank account, or address etc., of a client who is subject to MAPPA management.
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Consultation
The MAPPA National Strategic Group which provides oversight and strategic direction
for MAPPA in Scotland. and includes representatives from the Responsible Authorities
and the Chairs of Scotland’s 10 Strategic Oversight Groups and the Scottish
Government’s Social Security Directorate, Business Analysis Unit were consulted on
the 2020 Regulations.
Specification of persons
SSS and the Scottish Government have been working to strengthen the administrative
arrangements between the Social Security Scotland and the Responsible Authorities
for the exchange of information for the purpose of managing high risk offenders in
Scotland.
The Scottish Ministers agreed that it was appropriate for information to be shared
between the Social Security Scotland and the Responsible Authorities.
The duty to cooperate will be supported by operational guidance that will set out the
roles and responsibilities of agencies involved in the management of sex offenders
and the relationships with Social Security Scotland.
Impact Assessments
There is no aspect of the proposals which have a differential or discriminatory impact
on equality groups.
Financial effects
The Cabinet Secretary for Justice confirms that no BRIA is necessary as the
instrument has no financial effects on the Scottish Government, local government or
on business.
Scottish Government
November 2020
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Justice Sub-Committee on Policing
33rd Meeting, 2020 (Session 5), Tuesday 15 December 2020
Note by the Clerk
Feedback paper
Introduction
1. On 7 December 2020, the Justice Sub-Committee on Policing held an evidence
session on the final report of the Independent Review of Complaints Handling,
Investigations and Misconduct Issues in Relation to Policing.
2. The Sub-Committee heard from the Rt Hon Dame Elish Angiolini DBE QC, Chair,
and Ian Kernohan, Head of Secretariat of the Independent Review of Complaints
Handling, Investigations and Misconduct Issues in Relation to Policing.
3. Dame Elish Angiolini told the Sub-Committee that whilst there is much to be done,
Police Scotland, the Police Investigations and Review Commissioner (PIRC) and
the Scottish Police Authority (SPA) had made considerable progress on the
recommendations in her interim report.
4. The report contains 81 recommendations on ways to improve police complaints
handling, investigations and misconduct issues. Dame Elish told the SubCommittee that we need to have a system that is fit for purpose and also fit for the
future, that is, one that can adapt.
5. Dame Elish explained that it is more complex than the police not policing
themselves, as they are an employer. She said there is a need to manage, train,
support and set an example to people in the police service to understand what is
expected of them and to enable them to deal with complaints effectively. These
improvements would support a system where minor issues are no longer escalated
unnecessarily.
6. However, Dame Elish indicated that this will be challenging, as she did not know
whether there are many people in Police Scotland who have the full set of skills
that are required to act as mentors, and to to address the situation.
7. In response to the proposal that there should be an action tracker on the Police
Scotland website to track the implementation of the recommendations, Dame Elish
confirmed that she would support that approach.
8. Dame Elish recommends in her report that the PIRC be given more responsibility
and powers. These include: the statutory function of the preliminary assessment of
misconduct allegations made against senior police officers; responsibility for the
key stages of the senior officer misconduct proceedings. For example, receipt of
complaints/allegations, preliminary assessment, referral to the Procurator Fiscal of
criminal allegations and, where appropriate, referral to an independent legally
chaired panel where there is a subsequent disciplinary hearing. A statutory power
to call in an investigation of a complaint if there is sufficient evidence that Police
Scotland has not dealt with a complaint properly and where the Police
Investigations and Review Commissioner assesses that it would be in the public
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interest to carry out an independent re-investigation; and for the Commissioner or
one of the Deputy Commissioners to be an independent third-party person to whom
whistle-blowers in policing can report wrongdoing.
9. Dame Elish explained that the PIRC was recommended to take on these additional
tasks, as it is an independent body that does not have regular contact with senior
police officers and therefore does not have the same close working relationship
with them, that the SPA does.
10. To enable the PIRC to undertake these additional responsibilities, Dame Elish
recommends that the PIRC be re-designated as a Commission comprising one
Police Investigations and Review Commissioner and two Deputy Commissioners,
and that none of these offices should be held by a former police officer. The PIRC
should also be accountable to the Scottish Parliament.
11. The report included recommendations to improve the accessibility of the
complaints system, that those who have made complaints are put at the heart of
the system and kept updated with developments. Dame Elish told the SubCommittee that communication is critical, and that people can participate
effectively in investigations, particularly in the case of a death in custody. In those
circumstances people need someone to look after their legal interests and the
rights that they have at that time.
12. In circumstances where there is a death in custody, the report recommends that
these cases should be dealt with in the same timescale and with the same urgency
as a homicide investigation. Dame Elish explained that this would ensure that the
family of the deceased person should have access to the same type of legal advice
that the person who was in custody would have had.
13. The report recommends that police officers who might have been involved in
serious incidents are kept separate until they have provided their witness
statements, which should be provided as soon as possible, and that the officers
should have separate legal representation. This is to protect the officers and the
public interest.
14. On the issue of police officers resigning when gross misconduct proceedings are
pending, are about to take place, or when they are in the middle of proceedings
needs to be looked at urgently. The report recommends consideration of the
process in England and Wales where there is a finding of gross misconduct the
officer’s name will be added to the Police Barred List which prevents them from
being appointed by another police service, force or other policing body in England
and Wales. Also, the use of a Police Advisory List, which is used as a vetting tool
for policing employers. It contains information about individuals who have resigned
or retired during an investigation into a matter that could have resulted in their
dismissal, or who leave the force before such an allegation comes to light.
Individuals remain on the list until the investigation has concluded and an outcome
has been determined.
15. The report recommends that police officers use body worn video cameras. Dame
Elish explained that it is important that the police have their own recordings in order
to protect police officers in the future.
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16. The report also contained evidence of discrimination in the police service against
officers from Black and Asian minority ethnic communities, as well as female police
officers and staff and by LGBTI officers and staff. This had led to some officers
leaving Police Scotland.
17. Dame Elish told the Sub-Committee that she found some of the evidence provided
by witnesses depressing and shocking and that there is a need for discrimination
to be absolutely understood and for there to be zero tolerance of it. She welcomed
the Chief Constable’s acceptance of the recommendation to carry out an
independent review, but indicated that she found the lack of recognition of this
issue by the Scottish Police Federation ‘deeply worrying’.
18. The Sub-Committee agreed to schedule and evidence session with the Cabinet
Secretary for Justice on the Scottish Government’s response to the report early in
2021.
19. The Sub-Committee considered its forward work programme and agreed to
schedule an evidence session on Police Scotland’s use of remotely piloted aircraft
systems, also known as drones.
Justice Sub-Committee clerks
10 December 2020
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