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JUSTICE COMMITTEE
AGENDA
5th Meeting, 2016 (Session 5)
Tuesday 27 September 2016
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2).
1.

Subordinate legislation: The Committee will take evidence on the—
First-tier Tribunal for Scotland (Transfer of Functions of the Private Rented
Housing Panel) Regulations 2016 [draft];
First-tier Tribunal for Scotland (Transfer of Functions of the Homeowner
Housing Panel) Regulations 2016 [draft];
First-tier Tribunal for Scotland Housing and Property Chamber and Upper
Tribunal for Scotland (Composition) Regulations 2016 [draft];
Scottish Tribunals (Offences in Relation to Proceedings) Regulations 2016
[draft];
First-tier Tribunal for Scotland (Chambers) Regulations 2016 [draft];
First-tier Tribunal for Scotland (Transfer of Functions of the Homeowner
Housing Committees) Regulations 2016 [draft];
First-tier Tribunal for Scotland (Transfer of Functions of the Private Rented
Housing Committees) Regulations 2016 [draft];
from—
Annabelle Ewing, Minister for Community Safety and Legal Affairs, Sandra
Wallace, Civil Law and Legal System Division, Hannah Frodsham, Civil
Law and Legal System Division, and John St Clair, Directorate for Legal
Services, Scottish Government.
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2.

Subordinate legislation: Annabelle Ewing (Minister for Community Safety and
Legal Affairs) to move—
S5M-01516—That the Justice Committee recommends that the First-tier
Tribunal for Scotland (Transfer of Functions of the Private Rented Housing
Panel) Regulations 2016 [draft] be approved;
S5M-01517—That the Justice Committee recommends that the First-tier
Tribunal for Scotland (Transfer of Functions of the Homeowner Housing
Panel) Regulations 2016 [draft] be approved;
S5M-01518—That the Justice Committee recommends that the First-tier
Tribunal for Scotland Housing and Property Chamber and Upper Tribunal
for Scotland (Composition) Regulations 2016 [draft] be approved;
S5M-01519—That the Justice Committee recommends that the Scottish
Tribunals (Offences in Relation to Proceedings) Regulations 2016 [draft]
be approved;
S5M-01523—That the Justice Committee recommends that the First-tier
Tribunal for Scotland (Chambers) Regulations 2016 [draft] be approved;
S5M-01524—That the Justice Committee recommends that the First-tier
Tribunal for Scotland (Transfer of Functions of the Homeowner Housing
Committees) Regulations 2016 [draft] be approved;
S5M-01525—That the Justice Committee recommends that the First-tier
Tribunal for Scotland (Transfer of Functions of the Private Rented Housing
Committees) Regulations 2016 [draft] be approved.

3.

Subordinate legislation: The Committee will consider the following negative
instruments—
Scottish Tribunals (Time Limits) Regulations 2016 (SSI 2016/231);
Upper Tribunal for Scotland (Rules of Procedure) Regulations 2016
(SSI 2016/232).

4.

Investigatory Powers Bill (UK Parliament legislation): The Committee will
take evidence on legislative consent memorandum LCM(S5)2 from—
Assistant Chief Constable Steve Johnson, and Detective Superintendent
Brenda Smith, Police Scotland;
and then from—
Michael Matheson, Cabinet Secretary for Justice, Graeme Waugh,
Defence, Security and Cyber Resilience Division, and Lauri Mitchell,
Directorate for Legal Services, Scottish Government.
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5.

Public petitions: The Committee will consider the following petitions—
PE1370 by Dr Jim Swire, Professor Robert Black QC, Robert Forrester,
Father Patrick Keegans and Iain McKie on Justice for Megrahi;
PE1501 by Stuart Graham on public inquiries into self-inflicted and
accidental deaths following suspicious death investigations;
PE1567 by Donna O'Halloran on investigating unascertained deaths,
suicides and fatal accidents in Scotland;
PE1510 by Jody Curtis on the closure of police, fire and non-emergency
service centres north of Dundee;
PE1511 by Laura Ross on the decision made by the Scottish Fire and
Rescue Service to close Inverness control room.
Peter McGrath
Clerk to the Justice Committee
Room T2.60
The Scottish Parliament
Edinburgh
Tel: 0131 348 5195
Email: peter.mcgrath@parliament.scot

The papers for this meeting are as follows—
Agenda items 1 and 2
Paper by the clerk – Affirmative SSIs
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Agenda item 3
Paper by the clerk – Negative SSIs

J/S5/16/5/2

Scottish Government Briefing Note – Tribunals (Scotland)
Act 2014

J/S5/16/5/3

Agenda item 4
Paper by the clerk – Investigatory Powers Bill LCM

J/S5/16/5/4

Private paper – Investigatory Powers Bill LCM

J/S5/16/5/5 (P)

Agenda item 5
Paper by the clerk - Petitions
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Justice Committee
5th Meeting, 2016 (Session 5), Tuesday 27 September 2016
Subordinate legislation
Note by the clerk
Purpose
1.
This paper invites the Committee to consider the following affirmative
instruments:


First-tier Tribunal for Scotland (Transfer of Functions of the Private Rented
Housing Panel) Regulations 2016 [draft]; [see page 1]



First-tier Tribunal for Scotland (Transfer of Functions of the Homeowner
Housing Panel) Regulations 2016 [draft]; [see page 3]



First-tier Tribunal for Scotland Housing and Property Chamber and Upper
Tribunal for Scotland (Composition) Regulations 2016 [draft]; [see page 5]



Scottish Tribunals (Offences in Relation to Proceedings) Regulations 2016
[draft]; [see page 6]



First-tier Tribunal for Scotland (Chambers) Regulations 2016 [draft]; [see
page 7]



First-tier Tribunal for Scotland (Transfer of Functions of the Homeowner
Housing Committees) Regulations 2016 [draft]; [see page 9]



First-tier Tribunal for Scotland (Transfer of Functions of the Private Rented
Housing Committees) Regulations 2016 [draft]. [see page 10]

FIRST-TIER TRIBUNAL FOR SCOTLAND (TRANSFER OF FUNCTIONS OF THE
PRIVATE RENTED HOUSING PANEL) REGULATIONS 2016 [DRAFT]
Introduction
2.
This instrument is made under sections 20(2), 28(2) and 79(1) and paragraph
1(1) of schedule 2 of the Tribunals (Scotland) Act 2014 (the 2014 Act). The
Regulations make provision for the transfer to the First-tier Tribunal for Scotland of the
functions and members of the private rented housing panel.
3.
Further details on the purpose of the instrument can be found in the policy note
(see below).
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Policy Note: First-Tier Tribunal for Scotland (Transfer of Functions of the Private
Rented Housing Panel) Regulations 2016 [Draft]
Policy Objectives
1.

The 2014 Act allows the Scottish Ministers to transfer the functions of tribunals
listed in schedule 1 of the Act to the Scottish Tribunals.

2.

These regulations transfer into the Scottish Tribunals the existing functions of
the private rented housing panel (prhp), in so far as practicable. Upon transfer
the prhp will be abolished and cases will be heard first in the First-tier Tribunal
for Scotland, Housing and Property Chamber (First-tier Tribunal) with onward
appeals to the Upper Tribunal for Scotland (Upper Tribunal).

3.

These regulations also set out transitional arrangements for the handling of
cases during transfer. Cases in progress on the day of transfer will be continued
in the First-tier Tribunal with the same members dealing with the case,
wherever possible. Unexercised rights of appeal will be to the Upper Tribunal as
opposed to the Sheriff Court. If a party has already exercised its right of appeal
prior to the transfer day then the appeal will continue to be heard in the Sheriff
Court.

4.

Existing members of the prhp will transfer to the First-tier Tribunal with
allocation to the Housing and Property Chamber as long as they meet the
relevant eligibility criteria as set out in regulations (SSI 2015/381). The
president of the prhp will become the Chamber President of the First-tier
Tribunal Housing and Property Chamber, legal members of the prhp will
become legal members of the First-tier Tribunal and other members of the prhp
including the Vice President will transfer in as ordinary members of the First-tier
Tribunal.

5.

Upon reaching the age of 70, legal and ordinary members will only be eligible to
remain in office by virtue of section 26(4) to (6) of the Judicial Pensions and
Retirement Act 1993. This allows members to continue in office on an annual
rolling basis up until reaching the age of 75 if the Scottish Ministers, following
consultation with the President of Tribunals, consider it is in the public interest.

6.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
7.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/secondconsultation-tribunals-scotland-act-2014
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Impact Assessments
8.

An equality impact assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

9.

The Equality Impact Assessment is available on the Scottish Government’s
website at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

10.

An equality impact assessment was also completed for the Tribunals (Scotland)
Bill – see link: http://www.scotland.gov.uk/Resource/0042/00421637.pdf

11.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government, the third sector or on business.

FIRST-TIER TRIBUNAL FOR SCOTLAND (TRANSFER OF FUNCTIONS OF THE
HOMEOWNER HOUSING PANEL) REGULATIONS 2016 [DRAFT]
Introduction
4.
This instrument is made under sections 20(2) and 28(2) and 79(1) and
paragraph 1(1) of schedule 2 of the Tribunals (Scotland) Act 2014 (the 2014 Act). The
Regulations make provision for the transfer into the First-tier Tribunal for Scotland of
the functions and members of the Homeowner Housing Panel.
5.
Further details on the purpose of the instrument can be found in the policy note
(see below).
Policy Note: First-Tier Tribunal for Scotland (Transfer of Functions of the
Homeowner Housing Panel) Regulations 2016 [Draft]
Policy Objectives
1.

The 2014 Act allows the Scottish Ministers to transfer the functions of tribunals
listed in schedule 1 to the Scottish Tribunals.

2.

These regulations transfer into the Scottish Tribunals the existing functions of
the homeowner housing panel (hohp), in so far as practicable. Upon transfer
the hohp will be abolished and cases will be heard first in the First-tier Tribunal
for Scotland with allocation to Housing and Property Chamber (First-tier
Tribunal). The appeals which are currently heard in the Sheriff Court will transfer
to the Upper Tribunal for Scotland (Upper Tribunal).

3.

These regulations also set out transitional arrangements for the handling of
cases during transfer. Cases in progress on the day of transfer will be continued
in the First-tier Tribunal with the same members hearing the case, wherever
possible. Unexercised rights of appeal will be to the Upper Tribunal as opposed
to the Sheriff Court. If a party has already exercised its right of appeal prior to
the transfer day then the appeal will continue to be heard in the Sheriff Court.
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4.

Existing members of the hohp will transfer to the First-tier Tribunal with
allocation to the Housing and Property Chamber as long as they meet the
relevant eligibility criteria as set out in regulations (SSI 2015/381). Legal
members of the hohp will become legal members of the First-tier Tribunal and
other members of the hohp including the vice president will become ordinary
members of the First-tier Tribunal.

5.

Upon reaching the age of 70, legal and ordinary members will only be eligible to
remain in office by virtue of section 26(4) to (6) of the Judicial Pensions and
Retirement Act 1993. This allows members to continue in office on an annual
rolling basis up until reaching the age of 75 if the Scottish Ministers, following
consultation with the President of Tribunals, consider it is in the public interest.

6.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
7.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/secondconsulatation-tribunals-scotland-act2014/consultation/published_select_respondent

Impact Assessments
8.

An Equality Impact Assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

9.

The Equality Impact Assessment is available at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

10.

An Equality Impact Assessment was also completed for the Tribunals (Scotland)
Bill – see link: http://www.scotland.gov.uk/Resource/0042/00421637.pdf

11.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.
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FIRST-TIER TRIBUNAL FOR SCOTLAND HOUSING AND PROPERTY CHAMBER
AND UPPER TRIBUNAL FOR SCOTLAND (COMPOSITION) REGULATIONS 2016
[DRAFT]
Introduction
6.
This instrument is made under sections 38 (1) and 40(1) of the Tribunals
(Scotland) Act 2014 (the 2014 Act). In accordance with section 11(2) of the 2014 Act
the President of Tribunals has been consulted. The Regulations make provision as to
the composition of the First-tier Tribunal for Scotland when dealing with a case in the
Housing and Property Chamber. They also make provision as to the composition of
the Upper Tribunal for Scotland when hearing appeals or referrals from the First-tier
Tribunal for Scotland Housing and Property Chamber.
7.
Further details on the purpose of the instrument can be found in the policy note
(see below).
Policy Note: First-Tier Tribunal for Scotland Housing aand Property Chamber
and Upper Tribunal for Scotland (Composition) Regulations 2016 [Draft]
1.

The 2014 Act allows the Scottish Ministers to determine the composition of the
First-tier Tribunal or Upper Tribunal when convened to decide any matter in a
case before it.

2.

These regulations set out the composition of the First-tier Tribunal for Scotland
Housing and Property Chamber (First-tier Tribunal) when hearing cases. The
policy intent is to replicate the existing composition for cases when they are
heard in the private rented housing panel, homeowner housing panel or their
respective committees. The regulations specify an exception to the general
composition in cases dealing with an application by a landlord for assistance in
gaining access to a property to undertake repairs.

3.

These regulations also set out the composition of the Upper Tribunal for
Scotland (Upper Tribunal) hearing appeals or referrals from the First-tier
Tribunal. The policy intent is to replicate the existing procedure of cases being
heard sheriff (excluding a summary or part time sheriff) sitting in the Sheriff
Court.

4.

The regulations allow the Chamber President of the First–tier Tribunal Housing
and Property Chamber to hear appeals in the Upper Tribunal provided they
have had no involvement with the case prior to the appeal. The Lord President
and the President of Tribunals being members of the Upper Tribunal may also
hear appeals or referrals from the First-tier Tribunal.

5.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx
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Consultation
6.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/secondconsulatation-tribunals-scotland-act2014/consultation/published_select_respondent

Impact Assessments
7.

An Equality Impact Assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

8.

The Equality Impact Assessment is available at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

9.

An Equality Impact Assessment was also completed for the Tribunals (Scotland)
Bill – see link: http://www.scotland.gov.uk/Resource/0042/00421637.pdf

10.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.
SCOTTISH TRIBUNALS (OFFENCES IN RELATION TO PROCEEDINGS)
REGULATIONS 2016 [DRAFT]

8.
This instrument is made under section 67(1) of the Tribunals (Scotland) Act
2014 (the 2014 Act). In accordance with section 67(3) of the 2014 Act the Lord
President has approved these regulations. The Regulations create offences in
proceedings before the Scottish Tribunals.
9.
Further details on the purpose of the instrument can be found in the policy note
(see below).
Policy Note: Scottish Tribunals (Offences in Relation to Proceedings)
Regulations 2016 [Draft]
1.

The 2014 Act creates a new two-tier structure for tribunals in Scotland – a Firsttier Tribunal for first decisions and an Upper Tribunal primarily for appeals from
the First-tier Tribunal. These tribunals are to be known collectively as the
Scottish Tribunals.

2.

The 2014 Act allows the Scottish Ministers to create certain types of offences in
relation to proceedings. These regulations standardise the maximum level of
fines and terms of imprisonment across the Scottish Tribunals so they are the
same irrespective of the subject matter of the case in hand.

3.

The policy intent is to deter parties from making a false statement, failing to
attend or giving evidence in proceedings, altering, concealing or destroying
6
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something that is required to be produced. The regulations allow for a party
accused of committing an offence to provide a reasonable excuse for acting in
the way charged.
4.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Bill. The link below shows the
passage of the Bill through Parliament and includes the Policy Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
5.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/firstconsulatation-tribunals-scotland-act2014/consultation/published_select_respondent

Impact Assessments
6.

An equality impact assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

7.

The Equality Impact Assessment is available at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

8.

An Equality Impact Assessment was also completed for the Tribunals (Scotland)
Bill – see link: http://www.scotland.gov.uk/Resource/0042/00421637.pdf

9.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.
FIRST-TIER TRIBUNAL FOR SCOTLAND (CHAMBERS) REGULATIONS 2016
[DRAFT]

10.
This instrument is made under section 20(2) of the Tribunals (Scotland) Act
2014. The Regulations divide the First-tier Tribunal for Scotland into the following five
chambers: the Mental Health Chamber; the Housing and Property Chamber; the
Health and Education Chamber; the General Regulatory Chamber; and the Tax
Chamber.
11.
Further details on the purpose of the instrument can be found in the policy note
(see below).
Policy Note: First-Tier Tribunal for Scotland (Chambers) Regulations 2016 [Draft]
1.

The Tribunals (Scotland) Act 2014 (the “2014 Act”) creates a new two-tier
structure for tribunals in Scotland – a First-tier Tribunal (FTT) for first decisions
7
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and an Upper Tribunal (UT) primarily for appeals from the FTT. These tribunals
are to be known collectively as the Scottish Tribunals.
2.

The 2014 Act provides that the FTT is to be organised into a number of
Chambers containing similar subject matter jurisdictions. These regulations
provide for the creation of five Chambers into which the tribunals listed in
Schedule 1 of the 2014 Act will be transferred. The Act also allows new
jurisdictions to be assigned to a relevant Chamber.

3.

The Chambers that will be created by these regulations are:
•
•
•
•
•

a Mental Health Chamber;
a Housing and Property Chamber;
a Health and Education Chamber;
a General Regulatory Chamber; and
a Tax Chamber.

4.

The 2014 Act also allows the UT to be divided into divisions however, at
present there are no plans to do this.

5.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals (Scotland) Bill 2014.
The link below shows the passage of the Bill through Parliament and includes
the Policy Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
6.

To comply with the requirements of section 11(1)(b) of the 2014 Act a
consultation with interested parties took place between April and July 2015
these included the tribunals listed in Schedule 1 of the 2014 Act including the
Mental Health Tribunal for Scotland, the Additional Support Needs Tribunals for
Scotland, the Lands Tribunal and a number of other individuals and
organisations.

7.

These regulations also require the approval of the Lord President (section
11(1)(a)). The Acting Lord President, Lord Carloway, was consulted in
September 2015 and has subsequently indicated that he is content with the
proposed structure.

Impact Assessments
8.

An equality impact assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

9.

The Equality Impact Assessment is available on the Scottish Government’s
website at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch
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10.

An equality impact assessment has already been completed covering the wider
issues as part of the Tribunals (Scotland) Bill process – see link below for
further information.
http://www.scotland.gov.uk/Resource/0042/00421637.pdf

11.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government, the third sector or on business.

FIRST-TIER TRIBUNAL FOR SCOTLAND (TRANSFER OF FUNCTIONS OF THE
HOMEOWNER HOUSING COMMITTEES) REGULATIONS 2016 [DRAFT]
12.
This instrument is made under sections 20(2), 28(2) and 79(1) of the Tribunals
(Scotland) Act 2014 (the 2014 Act). The Regulations make provision for the transfer to
the First-tier Tribunal for Scotland of the functions of the Homeowner Housing
Committees.
13.
Further details on the purpose of the instrument can be found in the policy note
(see below).
Policy Note: First-Tier Tribunal for Scotland (Transfer of Functions of the
Homeowner Housing Committees) Regulations 2016 [Draft]
1.

The 2014 Act allows the Scottish Ministers to transfer the functions of tribunals
listed in schedule 1 to the Scottish Tribunals.

2.

These regulations transfer into the Scottish Tribunals the existing functions of
the homeowner housing committees (hohcs), in so far as practicable. Upon
transfer the hohcs will be abolished and cases will be heard first in the First-tier
Tribunal for Scotland Housing and Property Chamber (First-tier Tribunal), with
onward appeals to the Upper Tribunal for Scotland (Upper Tribunal).

3.

These regulations also set out transitional arrangements for the handling of
cases during transfer. Cases in progress on the day of transfer will be continued
in the First-tier Tribunal with the same members hearing the case, wherever
possible. Unexercised rights of appeal will be to the Upper Tribunal as opposed
to the Sheriff Court. If a party has already exercised its right of appeal prior to
the transfer day then the appeal will continue to be heard in the Sheriff Court.

4.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
5.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/secondconsulatation-tribunals-scotland-act-2014
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Impact Assessments
6.

An Equality Impact Assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

7.

The Equality Impact Assessment is available on the Scottish Government’s
website at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

8.

An Equality Impact Assessment was also completed for the Tribunals (Scotland)
Bill – see link below:
http://www.scotland.gov.uk/Resource/0042/00421637.pdf

9.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.

FIRST-TIER TRIBUNAL FOR SCOTLAND (TRANSFER OF FUNCTIONS OF THE
PRIVATE RENTED HOUSING COMMITTEES) REGULATIONS 2016 [DRAFT]
14.
This instrument is made under sections 20(2), 28(2) and 79(1) of the Tribunals
(Scotland) Act 2014 (the 2014 Act). The Regulations make provision for the transfer to
the First-tier Tribunal for Scotland of the functions of the Private Rented Housing
Committees.
15.
Further details on the purpose of the instrument can be found in the policy note
(see below).
Policy Note: First-Tier Tribunal for Scotland (Transfer of Functions of the Private
Rented Housing Committees) Regulations 2016 [Draft]
1.

The 2014 Act allows the Scottish Ministers to transfer the functions of tribunals
listed in schedule 1 to the Scottish Tribunals.

2.

These regulations transfer into the Scottish Tribunals the existing functions of
the private rented housing committees (prhcs), in so far as practicable. Upon
transfer the prhcs will be abolished and cases will be heard first in the First-tier
Tribunal for Scotland, Housing and Property Chamber (First-tier Tribunal), with
onward appeals to the Upper Tribunal for Scotland (Upper Tribunal).

3.

These regulations also set out transitional arrangements for the handling of
cases during transfer. Cases in progress on the day of transfer will be continued
in the First-tier Tribunal with the same members dealing with the case,
wherever possible. Unexercised rights of appeal will be to the Upper Tribunal as
opposed to the Sheriff Court. If a party has already exercised its right of appeal
prior to the transfer day then the appeal will continue to be heard in the Sheriff
Court.
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4.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
5.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/secondconsulatation-tribunals-scotland-act-2014

Impact Assessments
6.

An equality impact assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

7.

The Equality Impact Assessment is available on the Scottish Government’s
website at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

8.

An equality impact assessment was also completed for the Tribunals (Scotland)
Bill – see link below:
http://www.scotland.gov.uk/Resource/0042/00421637.pdf

9.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.

DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION
16.
The instruments were laid on 19 August 2016. The Delegated Powers and Law
Reform Committee considered the instruments at its meeting on 13 September 2016
and agreed that it did not need to draw them to the attention of the Parliament on any
grounds within its remit.
JUSTICE COMMITTEE CONSIDERATION
17.
The Justice Committee is required to report to the Parliament on the
instruments by 30 October 2016. The Cabinet Secretary for Justice has lodged
motions S5M-01516, S5M-01517, S5M-01518, S5M-01519, S5M-01523, S5M-01524
and S5M 01525 proposing that the Committee recommends approval of the
instruments. The Minister for Community Safety and Legal Affairs is due to attend the
meeting on 27 September to answer any questions on the instruments and to move
the motions for approval.
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18. It is for the Committee to decide whether or not to agree to these motions, and
then to report to the Parliament by 30 October 2016. Thereafter, the Parliament will be
invited to approve the instruments.
19. The Committee will be asked to delegate to the Convener authority to
approve the report on the instruments for publication.
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Justice Committee
5th Meeting, 2016 (Session 5), Tuesday 27 September 2016
Subordinate legislation
Note by the clerk
Purpose
1.

This paper invites the Committee to consider the following negative instruments:


Scottish Tribunals (Time Limits) Regulations 2016 (SSI 2016/231) [see
page 3];



Upper Tribunal for Scotland (Rules of Procedure) Regulations 2016
(SSI 2016/232) [see page 8].

2.
If the Committee agrees to report to the Parliament on either of the instruments it
is required to do so by 24 October 2016.
Procedure for negative instruments
3.
Negative instruments are instruments that are “subject to annulment” by
resolution of the Parliament for a period of 40 days after they are laid. This means they
become law unless they are annulled by the Parliament. All negative instruments are
considered by the Delegated Powers and Law Reform Committee (on various
technical grounds) and by the relevant lead committee (on policy grounds).
4.
Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead committee
recommending annulment of the instrument.
5.
If the motion is agreed to by the lead committee, the Parliamentary Bureau must
then lodge a motion to annul the instrument to be considered by the Parliament as a
whole. If that motion is also agreed to, the Scottish Ministers must revoke the
instrument.
6.
Each negative instrument appears on the Justice Committee‟s agenda at the first
opportunity after the Delegated Powers and Law Reform Committee has reported on
it. This means that, if questions are asked or concerns raised, consideration of the
instrument can usually be continued to a later meeting to allow the Committee to
gather more information or to invite a Minister to give evidence on the instrument.
Members should however note that, for scheduling reasons, it is not always possible to
continue an instrument to the following week. For this reason, if any Member has
significant concerns about a negative instrument, they are encouraged to make this
known to the clerks in advance of the meeting.
7.
In many cases, the Committee may be content simply to note the instrument and
agree to make no recommendations on it.
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Guidance on subordinate legislation
8.
Further guidance on subordinate legislation is available on the Delegated Powers
and Law Reform Committee‟s web page at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegate
d-powers-committee.aspx
Recommendation
9.

The Committee is invited to consider the instruments.
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SCOTTISH TRIBUNALS (TIME LIMITS) REGULATIONS 2016 (SSI 2016/231)
Introduction
10. The instrument is made under section 55(1), 79(1)(a) and paragraph 4(2) of
schedule 9 of the Tribunals (Scotland) Act 2014. The Regulations set time limits for
applications for permission to appeal to the First-tier Tribunal or the Upper Tribunal
against that Tribunal‟s own decision or to the Upper Tribunal against a decision of the
First-tier Tribunal where permission to appeal has already been refused by the Firsttier Tribunal.
11. The instrument comes into force on 1 December 2016.
Delegated Powers and Law Reform Committee consideration
12. The Delegated Powers and Law Reform (DPLR) Committee considered this
instrument at its meeting on 13 September 2016 and agreed to draw it to the attention
of the Parliament because there is a discrepancy between the provision in regulation
2(4) of the Regulations and the provision in rule 29(3) of the Upper Tribunal for
Scotland Rules of Procedure (as contained in the schedule to the Upper Tribunal
(Rules of Procedure) Regulations 2016, SSI 2016/232).
Extract from the Delegated Powers and Law Reform Committee’s 4th Report 2016
Scottish Tribunals (Time Limits) Regulations 2016 (SSI 2016/231)
The purpose of the Regulations is to set a time limit of 30 days for applications to the
First-tier Tribunal or the Upper Tribunal for permission to appeal decisions of those
tribunals.
The Regulations are subject to the negative procedure and come into force on
1 December 2016.
The instrument forms part of the package of instruments intended to deliver further
implementation of the Tribunals (Scotland) Act 2014 („the 2014 Act‟).
The 2014 Act provides that generally the First-tier Tribunal will deal with cases in the
first instance with a right of appeal lying to the Upper Tribunal. A right of appeal from
decisions of the Upper Tribunal lies to the Court of Session.
The 2014 Act provides that, to appeal against a decision of the First-tier Tribunal,
permission must be given by that Tribunal or, if it refuses permission, permission must
be given by the Upper Tribunal. Similarly, for an appeal against a decision of the
Upper Tribunal, permission must be given by that Tribunal or, if it refuses permission,
by the Court of Session.
The Regulations specify a period of 30 days within which permission to appeal must
be sought from the First-tier Tribunal or Upper Tribunal. Both tribunals have power to
extend the 30-day period if they consider that it would be in the interests of justice to
do so.
In considering the instrument, the Committee sought explanation of two matters. The
correspondence is reproduced at Annexe A.
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One matter concerns an apparent discrepancy between provision in the Regulations
and provision in the related Rules of Procedure for the Upper Tribunal, regarding steps
to be taken where the Upper Tribunal issues its decision orally and (i) a party wishes
to obtain written reasons for the decision and (ii) subsequently seeks permission to
appeal the tribunal‟s decision. The Scottish Government in its written response agrees
that there is a discrepancy between the provisions (as explained further in the bold text
below) and undertakes to amend the relevant rule of the Upper Tribunal Rules by
amending regulations to come into force on 1 December 2016.
The Committee accordingly draws the instrument to the Parliament‟s attention
under the general reporting ground. There is a discrepancy between the
provision in regulation 2(4) of the Regulations and the provision in rule 29(3) of
the Upper Tribunal for Scotland Rules of Procedure (as contained in the
schedule to the Upper Tribunal (Rules of Procedure) Regulations 2016,
SSI 2016/232) („the Upper Tribunal Rules‟).
Rule 29(3) of the Upper Tribunal Rules applies where the Upper Tribunal gives
its decision orally at a hearing and does not provide written reasons for its
decision. The rule provides that a party seeking written reasons must request
those reasons within 14 days of the oral decision. It does not require the request
for written reasons to be in writing.
Regulation 2(4) of the Regulations provides that where a decision of the Upper
Tribunal is given orally at a hearing, and a party requests written reasons in
writing within 14 days, the relevant date (from which the 30-day period for
permission to appeal begins to run) is the date on which written reasons were
sent. Where written reasons are requested within 14 days but are not so
requested in writing, the relevant date is the date of the oral hearing.
The Scottish Government‟s response acknowledges that there is an anomaly
between the two sets of provisions, in that the Upper Tribunal Rules do not
require a request for reasons to be made in writing. The Scottish Government
proposes to amend rule 29(3) of the Upper Tribunal Rules by amending
regulations to come into force on 1 December 2016, to require requests for
written reasons to be in writing. The Committee notes the Scottish
Government‟s intention to amend that rule.
The other explanation sought is clarification of the Scottish Government‟s intention
regarding the time limit for an application for permission to appeal a decision of the
First-tier Tribunal, where that decision is itself also subject to a statutory review. The
Scottish Government explains that Rules of Procedure for the First-tier Tribunal will be
brought forward prior to 1 December 2016 and will make provision to the effect that the
30-day period within which an appeal must be brought is paused during the period in
which a statutory review of a tribunal decision is underway. However these Rules of
Procedure have not yet been made or laid and are therefore not available at this time
for scrutiny by the Parliament.
The Committee accordingly notes that the interaction between provision in the
Regulations on the time limit for permission to appeal a First-tier Tribunal
decision and the period required for any review of that decision will not be clear
until the Scottish Government brings forward Rules of Procedure for the Firsttier Tribunal.
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The Committee does not draw that matter to the Parliament‟s attention in terms
of its reporting grounds. However, where two instruments cross-refer to one
another, or otherwise make provision which is dependent on provision to be
made in another instrument, it would be extremely helpful to the Committee if
both instruments could be laid before the Parliament at the same time or
otherwise made available to the Committee.
Annexe A
Scottish Tribunals (Time Limits) Regulations 2016 (SSI 2016/231)
On 1 September 2016, the Scottish Government was asked the following questions.
The response from the Government to each of the questions asked is in bold.
1. Regulation 2(1) provides that an application to the First-tier Tribunal or Upper
Tribunal for permission to appeal against a decision made by that Tribunal must be
received by the Tribunal whose decision is being appealed within the period of 30 days
beginning with the relevant date. Under regulation 2(2), either Tribunal may extend
that period beyond 30 days on cause shown if it considers such an extension to be in
the interests of justice.
Rule 30(6) of the Upper Tribunal for Scotland Rules of Procedure 2016 (in the
schedule to SSI 2016/232) provides that, in respect of an application to the Upper
Tribunal, the 30 days referred to in regulation 2(2) is extended by any review period.
The effect appears to be that where the decision appealed against is also subject to a
review under section 43 of the 2014 Act, in accordance with the procedure set out in
rule 30 of the Upper Tribunal Rules of Procedure, the 30-day period for applying for
permission to appeal under SSI 2016/231 is extended by the period of time taken for
the Upper Tribunal to reach its decision on a review.
There appears however to be no equivalent provision in respect of the time limit for
permission to appeal against a decision of the First-tier Tribunal which is also the
subject of a review under section 43 of the 2014 Act.
(a) Please explain how the 30-day period referred to in regulations 2(1) and (2) of
SSI 2016/231 is to be calculated where there is a review under section 43 of the 2014
Act of the relevant decision of the First-tier Tribunal?
(b) Depending on your answer, is specific legislative provision for such circumstances
required?
2. Regulation 2(4) provides among other things that where a decision is given orally at
a hearing the relevant date (from which the 30-day period for permission to appeal
begins to run) is either (a) the date on which written reasons were sent to the parties, if
written reasons were requested at the hearing (or were requested in writing within
14 days beginning with the day after the last day of the hearing) or (b) the date of the
oral decision, if written reasons were not requested at the hearing (or were not
requested in writing within 14 days beginning with the day after the last day of the
hearing).
Rule 29(3) of the Upper Tribunal for Scotland Rules of Procedure 2016 (in the
schedule to SSI 2016/232) provides that if the Upper Tribunal does not provide written
reasons for a decision, a party or an interested party may request written reasons
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within 14 days after the date of the decision. There appears to be no requirement for
that request to be in writing.
The effect of regulation 2(4) and of rule 29(3) therefore appears to be that where a
party requests written reasons within 14 days of the hearing but does not do so in
writing, this will be a valid request for written reasons under the Upper Tribunal Rules,
but the 30-day period for permission to appeal will run from the date of the oral
decision. However where the party makes the same request in writing within 14 days,
the 30-day period will run from the date on which written reasons are sent.
(a) Does the Scottish Government consider that the drafting correctly gives effect to
the policy intention?
(b) Depending on your answer to the above, is any corrective action proposed to
address the apparent discrepancy between provision under regulation 2(4) of
SSI 2016/231 and provision in rule 29(3) of the Upper Tribunal Rules of Procedure in
SSI 2016/232?
The Scottish Government responded as follows:
In reply to question 1, the provision in relation to extending the time for
permission to appeal where there is a review in the Upper tribunal is in rule 30(6)
of the Upper Tribunal for Scotland Rules of Procedure 2016 as informed by the
definition of “review period” in rule 1 of those Rules. There will be a similar
review procedure in the First-tier Tribunal with similar provisions in the First-tier
Tribunal Rules to those in rule 30(6) of the Upper Tribunal for Scotland Rules of
Procedure 2016 as informed by the definition of “review period” in rule 1 of
those Rules. These First-tier Tribunal Rules will come into force at the same
date as the Scottish Tribunals (Time Limits) Regulations 2016 but have not yet
been made or laid. They will be negative procedure.
In reply to question 2, it is agreed that rule 29(3) does not require any request to
be in writing, although in practice this may be the most likely form of
communication. However regulation 2(4) of the Scottish Tribunals (Time Limits)
Regulations 2016 stipulates that a request for written reasons must be in writing
if the time limit for applying for permission to appeal an oral decision is to run
from a later date than the date of the oral decision itself. It is agreed that this
discrepancy is anomalous and the Scottish Government accordingly proposes
to amend the rule 29(3) of the Upper Tribunal Rules by amending regulations to
come into force on 1st December 2016 to require requests for written reasons to
be in writing. They will be subject to the negative procedure.
Justice Committee consideration
13. If the Committee agrees to report to the Parliament on this instrument, it is
required to do so by 24 October 2016.
Policy Note: Scottish Tribunals (Time Limits) Regulations 2016 (SSI 2016/231)
1.

The above regulations was made in exercise of the powers conferred by section
55(1), 79(1)(a) and paragraph 4(2) of schedule 9 of the Tribunals (Scotland) Act
2014 (the 2014 Act).
6

J/S5/16/5/2
Policy Objectives
2.

The 2014 Act allows the Scottish Ministers to specify a time limit for seeking
permission to appeal from the decision making forum. These regulations
establish a time limit of 30 days for applications to both the First-tier Tribunal
and Upper Tribunal.

3.

The First-tier Tribunal and Upper Tribunal may extend the 30 day period if it
considers that it would be in the interests of justice to do so.

4.

The 2014 Act also allows the Scottish Ministers to specify a time limit for
seeking permission to appeal to the Upper Tribunal or Court of Session if the
decision making forum rejects the permission to appeal. The Court of Session
rules already have a time limit specified for applications to that body for
permission to appeal. Therefore, these regulations do not cover this time limit.

5.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

Consultation
6.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
and analysis document are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/firstconsulatation-tribunals-scotland-act-2014

Impact Assessments
7.

An equality impact assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

8.

The Equality Impact Assessment is available at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

9.

An Equality Impact Assessment was also completed for the Tribunals (Scotland)
Bill – see link below: http://www.scotland.gov.uk/Resource/0042/00421637.pdf

10.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.
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UPPER TRIBUNAL FOR SCOTLAND (RULES OF PROCEDURE) REGULATIONS
2016 (SSI 2016/232)
Introduction
14. The instrument is made under paragraph 4(1)(b) and (2) of Schedule 9 of the
Tribunals (Scotland) Act 2014. The Regulations make the Upper Tribunal for Scotland
Rules of Procedure 2016 regulating the practice and procedure to be followed in
proceedings in the Upper Tribunal for Scotland. These Rules will apply until such time
as the powers of the Scottish Civil Justice Council and the Court of Session to make
Tribunal Rules (under paragraph 13(2) and (5) of schedule 9 of the Tribunals
(Scotland) Act 2014) come into force and are exercised.
15. The instrument comes into force on 1 December 2016.
Delegated Powers and Law Reform Committee consideration
16. The Delegated Powers and Law Reform (DPLR) Committee considered this
instrument at its meeting on 13 September 2016 and agreed that it did not need to
draw it to the attention of the Parliament on any grounds within its remit.
Justice Committee consideration
17. If the Committee agrees to report to the Parliament on this instrument, it is
required to do so by 24 October 2016.
Policy Note: Upper Tribunal for Scotland (Rules of Procedure) Regulations 2016
(SSI 2016/232)
1.

The above instrument was made in exercise of the powers conferred by
paragraph 4(1)(b) and (2) of Schedule 9 of the Tribunals (Scotland) Act 2014
(the 2014 Act). In accordance with paragraph 4(3) of Schedule 9 to the 2014 Act
the President of Tribunals has been consulted on these regulations.

Policy Objectives
2.

The 2014 Act allows rules to be made to regulate the practice and procedure of
both the First-tier and Upper Tribunals. Paragraph 4(2) of Schedule 9 of the
2014 Act allows rules to be made by the Scottish Ministers until such time as
responsibility for rule making passes to the Court of Session.

3.

These regulations establish rules of procedure for the Upper Tribunal, which
strike an appropriate balance between conferring on the Tribunal broad powers
to regulate its own procedure and a reasonable level of prescription in key
areas such as the process for appealing a decision.

4.

Fuller details of the policy objectives relating to the 2014 Act are described in
the Policy Memorandum which accompanied the Tribunals Bill. The link below
shows the passage of the Bill through Parliament and includes the Policy
Memorandum.
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx

8

J/S5/16/5/2
Consultation
5.

A consultation with interested parties took place between September and
December 2015. There were 24 responses to this consultation. The responses
and analysis document are available on the Scottish Government website:
https://consult.scotland.gov.uk/tribunals-administrative-justice-policy/firstconsulatation-tribunals-scotland-act-2014

Impact Assessments
6.

An equality impact assessment was completed for these regulations and
showed that the regulations are intended to apply equally and appear to have
no differential effect on the basis of the protected characteristics.

7.

The Equality Impact Assessment is available at the link below:
http://www.gov.scot/Topics/People/Equality/18507/EqualityImpactAssessmentS
earch

8.

An Equality Impact Assessment was also completed for the Tribunals (Scotland)
Bill – see link below: http://www.scotland.gov.uk/Resource/0042/00421637.pdf

9.

A Business and Regulatory Impact Assessment is not required as the
instrument has no financial effects on the Scottish Government, local
government or on business.
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Justice Committee
5th Meeting, 2016 (Session 5), Tuesday 27 September 2016
Tribunals (Scotland) Act 2014
Scottish Government Briefing
Aim of the Act
The main aim of the Tribunals (Scotland) Act 2014 (‘the Act’) is to create a simplified
framework that will provide coherence across the current disparate tribunals
landscape. It brings improvements to the structure, management and organisation
of tribunals.
In particular, the Act creates a simple two-tier structure and introduces a common
system of appointments, practices and procedures, bringing judicial leadership under
the Lord President.
Overview
The Act:












Creates two new tribunals – the First-tier Tribunal for Scotland (which,
generally speaking, will hear cases at first instance) and the Upper Tribunal
for Scotland (primarily for appeals) – to be known collectively as the Scottish
Tribunals.
Allows, through regulations, for the creation of ‘Chambers’ to house the
tribunals in the First-tier – grouped by similar subject jurisdiction and led by
Chamber Presidents, who will have responsibility for business within their
Chamber. The Chamber Presidents’ role will be filled by the existing judicial
heads who will transfer-in to the new structure. Chamber Presidents may also
be assisted by a Deputy Chamber President, if required.
Allows, through regulations, for the creation of ‘divisions’ in the Upper
Tribunal. The functions of the Upper Tribunal will be allocated between
divisions in a similar manner as the First-tier is organised into Chambers.
Makes the Lord President of the Court Session, Head of the Scottish
Tribunals, bringing judicial leadership of the Scottish Tribunals within his
remit.
The Lord President is directly responsible for representing the views of the
members of the Scottish Tribunals to the Scottish Ministers and the Scottish
Parliament. He is also responsible for producing rules on conduct and
discipline.
The Lord President may delegate some of his functions to the new post of
President of the Scottish Tribunals (e.g. making arrangements to secure the
efficient disposal of business and ensuring the welfare of members). The Lord
President has assigned the Right Honourable Lady Smith to the role.
Brings tribunal appointments under the remit of the Judicial Appointments
Board for Scotland (only for tribunals within the new structure).
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Gives responsibility for making tribunal rules to the Scottish Civil Justice
Council (to be commenced when the Lord President feels the Council is ready
to take on this additional work).

Phased implementation
Tribunals will transfer into the Scottish Tribunals in a phased programme beginning
with the Private Rented Housing Panel and the Homeowner Housing Panel in
December 2016. The planned timescale for transfer-in of the other tribunals is as
follows:
April 2017
October 2017
April 2018
October 2018
October 2019
October 2020
October 2022

Scottish Tax Tribunals
Additional Support Needs Tribunals and Scottish Charity
Appeals Panel
Mental Health Tribunal for Scotland
Lands Tribunal for Scotland, Parking and Bus Lane
Adjudicators and Police Appeals Tribunal
NHS Tribunals
Education Appeals
Valuation Appeals Committees

Secondary legislation
A suite of regulations are required to be laid to set up the initial structure and to
transfer-in the housing tribunals as follows:







To create the chamber structure within the First-tier (affirmative instrument –
see section 20(2) of the Act).
To transfer the functions and members of the private rented housing and
homeowner housing panels and their relative committees (four affirmative
instruments – see section 28(2) and section 29, Sch 2 of the Act).
To determine the composition (number and category of members) of the Firsttier and Upper Tribunals when hearing housing cases (affirmative instrument
– see section 38(1) and 40(1) of the Act).
To make provision, in relation to offences in proceedings before the First-tier
and Upper Tribunals, (affirmative instrument – section 67(1) of the Act).
To create Upper Tribunal rules (negative instrument – section 68 and sch 9 of
the Act).
To set Time Limits for permission to appeal (negative instrument – section 55
of the Act)

The regulations above were laid in the Scottish Parliament on 19 August 2016 and
have a coming into force date of 1 December 2016.
Further regulations will be laid in October which will create procedural rules for the
Housing and Property Chamber (negative instrument – section 68 and sch 9 of the
Act)
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Regulations were also laid on 8 September to allow for Legal Aid to be available in
the Upper Tribunal (affirmative instrument) and which set legal aid fees for solicitors
when representing clients in the Upper Tribunal (affirmative instrument).
Regulations already in force
The eligibility regulations were laid in November 2015 and came into force in
January 2016. These regulations prescribe eligibility criteria for the appointment of
legal members of the Scottish Tribunals and ordinary members when hearing
housing and tax cases (negative instrument – see section 32, Sch 3 and 5 of the
Act). http://www.legislation.gov.uk/ssi/2015/381/contents/made
For awareness
The Housing (Scotland) Act 2014 confers functions directly on the Scottish Tribunals
in respect of the creation of a new Private Rented Sector jurisdiction and a redress
mechanism for Letting Agents. It is intended that these new jurisdictions should be
operational in December 2017 and January 2018 respectively.
In addition, the Private Housing (Tenancies) (Scotland) Act 2016 also confers certain
functions on the Scottish Tribunals. It is intended these functions will commence in
December 2017.
These jurisdictions will form part of the Housing and Property Chamber within the
First-tier Tribunal along with the existing jurisdictions being transferred-in.
In summary
The Act provides a framework for the creation of a cohesive system for tribunals. As
highlighted, it is proposed that existing devolved tribunals will be transferred-in on a
phased basis. A phased programme is necessary in part because of the operational
challenges in transferring the tribunals to a new structure. It will also enable
appropriate scrutiny to be given to the various instruments that will require to be laid
to underpin any transfer (e.g. transfer of members, functions; setting new eligibility
criteria for appointment etc).
Scottish Government
Tribunals Policy Team
September 2016
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Justice Committee
5th Meeting, 2016 (Session 5), Tuesday 27 September 2016
Investigatory Powers Bill legislative consent memorandum
Note by the clerk
Introduction
1. The Committee gave initial consideration to the Investigatory Powers Bill legislative
consent memorandum (LCM) at its meeting on 28 June 2016. (The LCM can be found,
in full, at Annexe A.) The Committee agreed to issue a call for evidence on the LCM
over the summer recess, and two written submissions were received from the Faculty
of Advocates and the Equality and Human Rights Commission. (The responses can be
found in Annexe B.)
2. The Cabinet Secretary wrote to the Convener on 21 September (letter received by
clerks 22 September) setting out recent developments in relation to the LCM. Amongst
other things, the letter states that, having previously reserved their position, the
Scottish Ministers now intend to take up certain powers in relation to bulk interception
and equipment interference powers, for the purpose of preventing and detecting
serious crime in Scotland. (See Annexe C.)
3. The Committee will hear from Police Scotland followed by the Cabinet Secretary for
Justice.
Legislative consent memorandum process
4. The LCM process is the mechanism for the Scottish Parliament to give its consent to
the UK Government to legislate on devolved matters in the UK Parliament. Chapter 9B
of Standing Orders1 sets out the procedure governing the process. To give consent,
the Parliament must agree to a legislative consent motion. This cannot be lodged until
the lead committee has reported on the Bill.
5. A LCM in respect of the Investigatory Powers Bill was lodged by the Scottish
Government on 23 June 2016. Under Standing Orders, an LCM must summarise what
the Bill does and what its policy objectives are, and specify the extent to which the Bill
makes provision for any purpose within the legislative competence of the Scottish
Parliament, or which alter the competences of the Scottish Ministers. If (as here) the
intention of the lodger of the LCM is to lodge a draft legislative consent motion, then the
LCM should also set out a draft legislative consent motion.
6. Under Standing Orders, an LCM should “normally” be lodged within 2 weeks of the
relevant Bill being introduced into the UK Parliament. On this occasion, there was a
significant lapse of time before lodging, as the Investigatory Powers Bill was introduced
in the House of Commons on 1 March 2016. The Scottish Government has indicated
that it would welcome the Committee reporting on the LCM by October recess, in order
to keep pace with progress of the Bill at Westminster. Following this evidence session,
the aim is to produce a draft report on the LCM for Committee agreement at its
4 October meeting.
1

http://www.scottish.parliament.uk/parliamentarybusiness/26512.aspx

1

J/S5/16/5/4

The Investigatory Powers Bill
7. The Investigatory Powers Bill2 aims to provide a framework to govern the use (by the
security and intelligence agencies, law enforcement and other public authorities) of the
following investigatory powers: the interception of communications, the retention and
acquisition of communications data, equipment interference for obtaining (private) data,
and the security and intelligence agencies‟ acquisition of bulk personal datasets. It will
replace the existing statutory scheme; create statutory safeguards; and enhance
communications data powers in order to reinstate capabilities that have been lost due
to the changing way in which people communicate. It will not be lawful to exercise
such powers other than as provided for by the Bill.
Purpose of the LCM
8. The Bill makes provision for matters which are within the legislative competence of the
Scottish Parliament. It also makes provision to alter the executive competence of the
Scottish Ministers. As such, it is a “relevant Bill” under Chapter 9B of the Standing
Orders of the Scottish Parliament and consequently one requiring the consent of the
Scottish Parliament. The „relevant‟ parts are listed below:
Reasons for requiring legislative consent (see LCM in Annexe A for fuller discussion and
Cabinet Secretary letter in Annexe C providing latest update on Scottish Government
position)
Part 1
9. The subject matter of Part 1 of the Act is Part III of the Police Act 1997 (authorisation to
interfere with property) which falls within the competence of the Scottish Parliament.
The overarching privacy conditions place obligations on those exercising functions
under the Bill, including Scottish Ministers and this alters the executive competence of
the Scottish Ministers.
Part 2
10. Interception of communications is reserved under schedule 5 of the Scotland Act 1998;
however there are exceptions to this reservation including the interception of
communications to or by those in a place of detention. These exceptions are legislated
for in the Bill. Additionally, Part 2 imposes a limitation on the executive competence of
Scottish Ministers with the proposed introduction of judicial oversight on decisions to
authorise interceptions.
Part 5
11. The subject matter of Part III of the Police Act 1997 (property interference) is devolved.
This part of the Bill seeks to provide a new equipment interference regime which can
keep pace with the development of modern technology and evolving methods of
communication and that is consistent throughout the UK. Additionally, the proposed
new warranted authorisation regime for equipment interference is subject to approval
by a Judicial Commissioner and would alter the executive competence of Scottish
Ministers.

2
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Part 8
12. This part of the Bill provides oversight arrangements for devolved authorities and
bodies and seeks to replace the Intelligence Services Commissioner, the Interception
of Communications Commissioner and the Chief Surveillance Commissioner with a
single new commissioner the Investigatory Powers Commissioner (IPC) who will be
supported by Judicial Commissioners. In addition, this part will alter the executive
competence of Scottish Ministers as it removes their power to appoint a Scottish
Surveillance Commissioner and gives regulation making powers to the Secretary for
State to modify devolved matters in connection with the functions of the new IPC.
Part 9
13. Part 9 introduces schedules 8 and 10. Schedule 8 seeks to alter the executive
competence of the Scottish Ministers by conferring on them a new power to issue
combination warrants while schedule 10 makes minor and consequential amendments,
including amendments to the Regulation of Investigatory Powers (Scotland) Act 2000.
Conclusion
14. The Committee is invited to consider the legislative consent memorandum for
the purposes of its evidence taking session on 27 September.
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Annexe A
LEGISLATIVE CONSENT MEMORANDUM
INVESTIGATORY POWERS BILL
Background
1.
This memorandum has been lodged by Michael Matheson, Cabinet Secretary for
Justice, under Rule 9B.3.1(a) of the Parliament‟s Standing Orders. The Investigatory
Powers Bill (“the Bill”) was introduced in the House of Commons on 1 March 2016. The
Bill was carried over from the 2015-16 session to the 2016-17 by the UK Parliament and
received a second 1st reading in the House of Commons on 19 May 2016. The latest
version of the Bill can be found at:
http://www.publications.parliament.uk/pa/bills/lbill/2016-2017/0040/17040.pdf
2.
The Bill aims to provide a framework to govern the use (by the security and
intelligence agencies, law enforcement and other public authorities) of the following
investigatory powers: the interception of communications, the retention and acquisition of
communications data, equipment interference for obtaining (private) data, and the security
and intelligence agencies‟ acquisition of bulk personal datasets. It will replace the existing
statutory scheme; create statutory safeguards; and enhance communications data powers
in order to reinstate capabilities that have been lost due to the changing way in which
people communicate. It will not be lawful to exercise such powers other than as provided
for by the Bill.
3.

The Bill is in nine parts:


Part 1 asserts the privacy of communications and provides for related offences.



Part 2 provides for interception: acquiring the content of communications.



Part 3 concerns authorisations for acquiring communications data.



Part 4 covers the retention of communications data.



Part 5 concerns equipment interference: interfering with equipment (such as
computers or smartphones) to obtain communications, private information or
equipment data.



Part 6 contains powers for the security and intelligence agencies to intercept
communications, conduct equipment interference and to obtain communications
data in bulk.



Part 7 provides additional safeguards in respect of the security and intelligence
agencies‟ acquisition and use of Bulk Personal Datasets (BPD).



Part 8 sets out new oversight regime arrangements which will replace the three
existing commissioners (the Intelligence Services Commissioner, the Interception of
Communications Commissioner and the Chief Surveillance Commissioner) with a
single new commissioner, the Investigatory Powers Commissioner (IPC). Part 8
also sets out a domestic right of appeal from the Investigatory Powers Tribunal.



Part 9 contains miscellaneous and general provisions.
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Part

Title

Consent required
as agreed by
Scottish and UK
Governments

Part 1

General privacy provisions

Yes

Part 2

Lawful interception of communications

Yes

Part 3

Authorisations for obtaining communications data

No

Part 4

Retention of communications data

No

Part 5

Equipment interference

Yes

Part 6

Bulk Warrants

No

Part 7

Bulk personal dataset warrants

No

Part 8

Oversight arrangements

Yes

Part 9

Miscellaneous and general provisions

Yes

4.
Much of the Bill deals with matters which extend to Scotland but are reserved to the
UK Parliament by schedule 5 of the Scotland Act 1998 and make no alteration to the
executive competence of Scottish Ministers. Parts 3 and 4 of the Bill, which relate to
authorisations for obtaining, and retention of, communications data, Part 6 which makes
provision for bulk warrants and Part 7 which legislates for the use of bulk personal dataset
warrants all fall outwith the scope of the legislative consent motion. There are other areas
of the Bill which do alter the executive competence of the Scottish Ministers or legislate for
matters within the competence of the Scottish Parliament.
Reason for requiring legislative consent – general
5.
The Bill makes provision for matters which are within the legislative competence of
the Scottish Parliament. It also makes provision to alter the executive competence of the
Scottish Ministers. As such, it is a “relevant Bill” under Chapter 9B of the Standing Orders
of the Scottish Parliament and consequently one requiring the consent of the Scottish
Parliament.
6.
Provisions of the Bill which apply to Scotland and do require the legislative consent
of the Scottish Parliament are those which relate to the subject matter of Part III of the
Police Act 1997, intercept made by or to persons within a place of detention, and
amendments to devolved legislation such as the Regulation of Investigatory Powers
(Scotland) Act 2000 (RIP(S)A) (including repeal of the surveillance commissioners and
amendment to the jurisdiction of the Investigatory Powers Tribunal). In addition, consent is
required due to the establishment of a new oversight body and the creation of a domestic
right of appeal from the Investigatory Powers Tribunal.
7.
As well as legislating for matters which would be within the competence of the
Scottish Parliament, the Bill alters the executive competence of the Scottish Ministers,
including by the introduction of judicial oversight.
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8.
The following paragraphs provide the policy intent and background to the relevant
Parts of the Bill for which consent is sought and the annex provides fuller detail of the
individual clauses.
Part 1 – General Protections
Relevant Provisions: Clauses 2 and 14
Policy Intent
9.
In general Part 1 of the Bill seeks to provide an overview of the privacy safeguards
that apply throughout the Bill. It asserts the privacy of communications, defines
interception and provides for related offences where actions are conducted unlawfully.
10.
Clause 2 makes provision for general duties in relation to privacy which apply where
a public authority is deciding to issue, renew or cancel a warrant under Parts 2, 5, 6 and 7
of the Bill.
11.
Clause 14 creates a bespoke process by which law enforcement officers may
obtain communications, private information or equipment data, so as to improve
transparency and safeguards that apply to this action and to put equipment interference on
an equivalent footing to interception.
Background
12.
Clause 2 sets out the privacy considerations which apply to all public authorities
who have powers to issue, renew or cancel a warrant under Parts 2, 5 , 6 and 7 of the Bill.
It was inserted into the Bill at Report stage in the House of Commons, following
recommendations from the Intelligence and Security Committee of Parliament whose
report called for the inclusion of an overarching clause, the content of which dealt with
privacy protections. The protections afforded by clause 2 are intended to underpin the
exercise of functions under the Bill and ensure that public authorities consider whether
what is sought to be achieved could be done by less intrusive means.
13.
Under the current legal framework, law enforcement agencies can apply, under
section 93 of the Police Act 1997 for authorisation to interfere with property for the purpose
of prevention or detection of serious crime. This can be done in order to obtain
communications, private information or equipment data. Certain authorisations are subject
to an additional layer of approval, for example if the property specified is used wholly or
mainly as a dwelling house or subject to legal privilege. The effect of clause 14 is to
require a targeted equipment interference warrant to be sought, under Part 5 of the Bill
instead of section 93 of the Police Act 1997, if sought for the purposes outlined above and
if the applicant considers the conduct would (unless done with lawful authority), constitute
one or more offences under section 1 to 3A of the Computer Misuse Act 1990. The power
of law enforcement chiefs to authorise this conduct where the warrant is necessary for the
purpose of preventing or detecting serious crime is retained, subject to the requirement
that, unless there is an urgent need to issue the warrant, all decisions to issue are subject
to judicial oversight and the person issuing the warrant must be satisfied that the
arrangements are in force for ensuring the statutory safeguards relating to retention and
disclosure of material are met.
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Reason for requiring legislative consent
14.
The subject matter of Part III of the Police Act 1997 (authorisation to interfere with
property) is devolved and it would be within the competence of the Scottish Parliament to
legislate to regulate its application. It is recommended that the Scottish Parliament agree
to the UK Parliament regulating property interference where it is for the purpose of
obtaining communications, private information or equipment data because it will ensure
consistency across the UK both in terms of the regime under which law enforcement
bodies operate and the oversight to which they are subject.
15.
In addition, the overarching privacy considerations place obligations on those
exercising functions under the Bill, including the Scottish Ministers, and in doing so alter
the executive competence of the Scottish Ministers.
Part 2 – Lawful Interception of Communications
Relevant Provisions: Clauses 21-25, 27, 28, 31-37, 47, 48, 51, 52 and 54
Policy Intent
16.
Part 2 of the Bill will repeal and replace existing interception laws, providing a single
legislative basis under which intercept will be authorised. The intention is to provide a
more transparent statutory basis for the existing interception agencies, including Police
Scotland, to carry out interception. This includes ensuring clarity in terms of the scope of
the powers and applicable safeguards. Part 2 also responds to recommendations made
by David Anderson QC and the Royal United Services Institute (RUSI), introducing an
additional safeguard in the form of the requirement for the approval by a Judicial
Commissioner before the warrant can come into force, thus creating a „double-lock‟ of
executive and judicial approval. This applies to interception warrants issued by all issuing
authorities, including the Scottish Ministers.
Background
17.
The Bill responds to recommendations made by the Independent Reviewer of
Terrorism Legislation, David Anderson QC3, who recognises in his report, ‘A Question of
Trust‟ that „Interception can be of vital importance for intelligence, for disruption, and for
the detection and investigation of crime.‟ Interception of a communication in the course of
its transmission involves making some or all of the content available to someone who is
not the sender or intended recipient of the communication. Although it is used for national
security purposes, it is also important more widely, for example for the investigation of
3

The Bill responds to recommendations made by David Anderson, QC in his report: „A Question of Trust,‟
Report of the Investigatory Powers Review, by David Anderson, QC, Independent reviewer of Terrorism
legislation https://terrorismlegislationreviewer.independent.gov.uk/wp-content/uploads/2015/06/IPR-ReportPrint-Version.pdf;
The Bill also builds on the recommendations of the following reviews; Intelligence and Security Committee of
Parliament, Report on the Draft Investigatory Powers Bill https://b1cba9b3-a-5e6631fd-ssites.googlegroups.com/a/independent.gov.uk/isc/files/20160209_ISC_Rpt_IPBill%28web%29.pdf?attachaut
h=ANoY7coQyRz7FLqfY7RtE5hIRI8LIYvp266zeu0hrIwkCE8JOf5GZOtMLRIwfbqBFhKhPH59stSDuLxbJ_wxY1VO8jjSuvP8DXkxjL6W0ZVmXfw3o6bhqqXLdU1ylk83_iC1fQ0qj3_TQnBhio8ZICU7XxEVz33YZGqH275hkUunSM2JG5Um
FSD-Or9FbZMX4HCMe8WXnjsg8vfJnrLql0h6wBPPDEhd59DViPAj1daFuUZLIHYfhDIJ85AJGTBKHEATjO6Z8&attredirects=0; and
the Panel of the Independent Surveillance Review convened by the Royal United Services Institute
https://rusi.org/sites/default/files/20150714_whr_2-15_a_democratic_licence_to_operate.pdf
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organised crime, murder investigations, child sexual exploitation, kidnapping and extortion,
and human trafficking. Interception is an intelligence gathering tool and anything obtained
as a result cannot be used in legal proceedings as it is considered that to do so would
undermine the effectiveness of the tool in ensuring safety and security.
18.
At present, the two relevant legal frameworks governing interception are the
Regulation of Investigatory Powers Act 2000 (RIPA) and the Wireless Telegraphy Act
2006 (WTA). Interception by law enforcement agencies and the intelligence services is
predominantly carried out under RIPA, with the WTA being used for the interception of
wireless telegraphy, such as military radio communications. The Bill will repeal and
replace the existing interception powers in Part 1, Chapter 1 of RIPA with a new targeted
interception power. It aims to clarify that in all circumstances, when law enforcement or
the security and intelligence agencies wish to intercept the communications of a person
believed to be in the UK, a targeted interception warrant must be sought. It also aims to
provide for the targeted interception of communications for a limited number of interception
agencies and limits their ability to seek interception warrants to three statutory purposes
(in the interest of national security; for the purpose of preventing or detecting serious
crime; or in the interests of the economic well-being of the United Kingdom so far as those
interests are also relevant to the interests of national security). The repeal and
replacement of these existing laws brings with it a requirement for judicial approval of a
decision to issue a warrant authorising intercept. It is considered this will provide an
additional safeguard but in order not to jeopardise operations in urgent cases, the Bill
allows a warrant to be issued without judicial authorisation, providing the decision is
thereafter intimated to a Judicial Commissioner who has up to three working days to
approve or reject the decision to authorise. The Bill creates specific safeguards for
situations in which the Judicial Commissioner rejects the decision. It will also require that
applications for targeted interception warrants specify a particular person, premises or
operation.
19.
Under this part of the Bill, there is also a duty conferred on persons, including those
holding office under the Crown, not to make any unauthorised disclosures of matters
relating to contents, details or existence of a warrant or steps taken in pursuance of the
warrant or in relation to material obtained under the warrant.
20.
The Scottish Ministers currently have powers to authorise interception where it is to
be carried out in Scotland for the purposes of the prevention and detection of serious
crime and this will continue under the Bill, subject to oversight provisions.
21.
In addition, Part 2 regulates the manner in which intercept material can be kept and
stored, and requires that it is destroyed when no longer necessary or likely to become
necessary for an authorised purpose.
22.
Part 2 of the Bill also makes provision for lawful interception in places of detention,
those being prisons and psychiatric hospitals. This is because interception in places of
detention is governed by separate legislative provision, for example, in relation to prisons,
by rules made under the Prisons (Scotland) Act 1989. Without making provision for this,
persons operating under those frameworks may risk committing the offence of „unlawful
interception‟ under the Bill. Although the Bill largely replicates RIPA in this regard, based
on the evidence of the Mental Welfare Commission for Scotland, to the Joint Committee
on the draft Bill, the previous provision is now extended so that conduct under the Mental
Health (Care and Treatment) (Scotland) Act 2003 is also authorised.
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Reason for requiring legislative consent
23.
Under schedule 5 of the Scotland Act 1998, interception of communications is
reserved. There are certain exceptions to this reservation, including interception of
communications to or by those in a place of detention, which is what clauses 47 and 48
legislate for. As this would be within the competence of the Scottish Parliament, consent
is required. The effect of the provision is to ensure that persons operating under powers
conferred by devolved legislation in Scotland are not inadvertently committing an offence
of unlawful interception under the Bill. These provisions are necessitated by the fact that
the Bill creates a new legislative regime for intercept and rather than legislating to alter
policy which would otherwise be within devolved competence, the provisions legitimise the
conduct, but do not seek to limit the scope of the relevant Scottish legislation which
regulates interception in places of detention. It is recommended that, for these reasons,
the Scottish Parliament consent to the UK Parliament legislating for this.
24.
In addition to clauses 47 and 48, a legislative consent motion is required in relation
to Part 2 to the extent that the executive competence of the Scottish Ministers is being
altered. In some instances, discussed below, these are significant alterations. In others
they largely replicate, with minor alterations, functions previously transferred to, or
conferred on the Scottish Ministers and consent is now required due to their restatement in
these new legislative provisions. The introduction of judicial oversight, which applies to all
of the Scottish Ministers‟ functions represents a limitation on the executive competence of
the Scottish Ministers, who, under previous regimes, were responsible, without additional
oversight, for decisions to authorise intercept.
25.
Additionally, the Bill, as drafted, confers power on the Scottish Ministers to
authorise targeted examination warrants to security and intelligence agencies where those
agencies wish to examine material obtained under bulk powers, for the purposes of
prevention and detection of serious crime in Scotland. The Scottish Government is
reserving its position on the authorisations of targeted examination warrants pending the
publication of the report David Anderson QC, the Independent Reviewer of Terrorism
Legislation, has been asked by the Home Secretary to produce addressing the operational
case for the necessity of bulk collection powers. Consequently, the consent of the Scottish
Parliament is not currently being sought in respect of the alteration of the executive
competence of Scottish Ministers insofar as this relates to provisions in respect of targeted
examination warrants.
Part 5 – Equipment Interference
Relevant clauses: 97, 99-104, 106, 107, 109-117 and 121-123
Policy Intent
26.
The Bill aims to provide a new, more explicit equipment interference regime that will
govern the use of Equipment Interference powers by law enforcement and the security and
intelligence agencies, to keep pace with technological developments. Its content builds on
recommendations made by David Anderson, QC, the Joint Committee on the draft
Investigatory Powers Bill, the Intelligence and Security Committee and the Science and
Technology Committee.
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Background
27.
In order to keep pace with the development of modern technology, and the evolving
ways in which people communicate with one another, it has been necessary to develop
techniques to enable agencies to gain access to devices such as computers in order to
gather intelligence. Equipment Interference (EI) allows law enforcement agencies, the
security and intelligence agencies and armed forces to interfere with electronic equipment
such as computers and smartphones in order to obtain data, such as communications,
from a device. In this context, communications are stored communications, whereas those
in the course of their transmission require to be authorised in accordance with Part 2 of the
Bill as intercept. The Bill makes provision for combined warrants (discussed later) if both
are required.
28.
Operations vary from physical actions such as the use of a targets login details, to
remotely installing software on a device. EI is sometimes referred to as computer network
exploitation and is used to protect the public from matters such as cyber-attack, terrorism
and other serious criminality. It is not a new power, but is one that is proving increasingly
necessary in light of changes in technology.
29.
EI can currently be authorised under section 93 of the Police Act 1997 (for law
enforcement agencies) or sections 5 and 7 of the Intelligence Services Act 1994. A draft
code of practice on EI was published in January 2016, outlining practice and procedure to
be followed. The Bill replaces these powers where they are used by law enforcement to
interfere with equipment to acquire communications, equipment data and other
information. It also limits the use of EI to the same statutory purposes as interception and
updates the legislation to require the assistance of telecommunications operators with
implementation, where appropriate. Although the Bill does not repeal the provisions in the
1997 Act, it does create a new statutory framework for property interference which sits
alongside the 1997 Act. Without this new provision, action could continue to be authorised
under the 1997 Act.
30.
Where necessary and proportionate, Police Scotland need to be able to access
communications or other information held on, for example, computers, in order to gain
valuable intelligence in serious crime investigations and to help gather evidence for use in
criminal prosecutions. Equipment interference plays an important role in mitigating the
loss of intelligence that may no longer be obtained through other techniques, such as
interception, as a result of sophisticated encryption.
31.
There may also be very rare occasions where the security and intelligence agencies
require to apply to Scottish Ministers for authorisation to undertake EI for preventing or
detecting serious crime and the Bill retains that possibility.
32.
Additionally, as stated at paragraph 25 above, the Scottish Ministers will have
powers to authorise targeted examination warrants to security and intelligence agencies
where those agencies wish to examine material obtained under bulk powers, for the
purposes of prevention and detection of serious crime in Scotland. The Scottish
Government is reserving its position on the authorisations of targeted examination
warrants pending the publication of the report David Anderson QC, the Independent
Reviewer of Terrorism Legislation, has been asked to produce addressing the case for the
necessity of bulk collection powers.
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Reasons for requiring legislative consent
33.
As discussed, the subject matter (property interference) of Part III of the Police Act
1997 is devolved and is considered a distinct legislative field from intercept. Where Police
Scotland are seeking authorisation to interfere with equipment for the purposes of the
prevention and detection of crime, this would be within the legislative competence of the
Scottish Parliament.
34.
It is recommended that the Scottish Parliament consents to the UK Parliament
legislating in this area because the Bill provides both a consistent framework throughout
the UK and a consistent oversight process within which relevant law enforcement bodies
operate.
35.
Consent is also sought in respect of Part 5 to the extent that the new warranted
authorisation regime for equipment interference is subject to approval by a Judicial
Commissioner and to the extent that this alters the executive competence of Scottish
Ministers, consent will be required.
Part 8 – Oversight Arrangements
Relevant clauses – 203, 205, 207-212, 214, 215, 217, and 218
Policy Intent
36.
The three earlier reports published by the Intelligence and Security Committee,
David Anderson QC and the RUSI all agreed that oversight arrangements under existing
law could be strengthened and that the current position, of three separate oversight bodies
with overlapping responsibility is more confusing than a single body. As such, Part 8 of
the Bill sets out a new oversight regime that will replace the Intelligence Services
Commissioner, the Interception of Communications Commissioner and the Chief
Surveillance Commissioner with a single new commissioner, the Investigatory Powers
Commissioner (IPC). The IPC will be someone who holds, or has held, high judicial office
and will be supported by Judicial Commissioners who will also hold or have held such a
position. It is intended that the IPC will be a more visible body, with a high public profile
and active media presence and with significantly greater powers and resources available
to it to ensure law enforcement agencies and the security services are appropriately held
to account in their use of investigatory powers. This will improve transparency and public
confidence in the use of the powers in the Bill. Part 8 will also strengthens redress by
providing a domestic right of appeal to the Courts from the Investigatory Powers Tribunal.
Background
37.
At present, oversight of the use of investigatory powers is undertaken by a number
of bodies, under different acts of Parliament, including RIPA and the Police Act 1997.
38.
are:

The three non–parliamentary oversight bodies currently provided for in legislation



the Interception of Communications Commissioner, who oversees law enforcement
agencies‟ and the security and intelligence agencies‟ interception and
communications data powers under Part I of RIPA and the Telecommunications Act
1984;
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the Chief Surveillance Commissioner, who oversees law enforcement agencies‟ use
of covert surveillance powers under RIPA and property interference under the
Police Act 1997. In Scotland, under RIP(S)A, Scottish surveillance commissioners
can be appointed, including a chief commissioner); and
the Intelligence Services Commissioner who oversees intelligence agencies‟ use of
powers available under Part II of RIPA and the Intelligence Services Act 1994.

39.
These bodies, including the Scottish surveillance commissioners, will be abolished
by the Bill and replaced with the single oversight body discussed above. The IPC will have
a clear mandate to inform Parliament and the public about the use of and need for
investigatory powers and will be required to prepare an annual report. The report
prepared by the IPC will be laid before the Scottish Parliament.
40.
In addition, the IPC will have power to inform individuals who have been the subject
of serious errors by law enforcement, security and intelligence agencies and other public
authorities using investigatory powers.
41.
The Scottish Ministers will no longer have a power to appoint commissioners, but
following a request from the Scottish Government, the Bill provides that a Memorandum of
Understanding between the Scottish Government and UK Government will govern the
means by which the Scottish Ministers will be consulted. There will also be a statutory
requirement to consult the Lord President.
42.
Another important part of the oversight regime has been, and will continue to be,
the Investigatory Powers Tribunal (IPT), set up under RIPA. During the passage of RIPA,
the Scottish Parliament gave its consent for the IPT‟s jurisdiction to extend to complaints
arising out of conduct authorised under RIP(S)A, that being surveillance and the use of
covert human intelligence sources. At that time, it was considered that this would allow
the tribunal to build expertise in this sensitive and specialised area, which would be more
difficult to do with the narrow base of cases likely to be generated in a smaller jurisdiction
such as Scotland. The Bill now provides a domestic right of appeal from the Investigatory
Powers Bill which has not, until now, been available. The relevant court in Scotland is the
Court of Session but it will be a matter for the IPT itself to regulate where appeals are
heard, having regard to regulations made under powers conferred by the Bill on the
Secretary of State.
Reasons for seeking a legislative consent motion
43.
Part 8 of the Bill requires the legislative consent of the Scottish Parliament to the
extent that it provides oversight arrangements for devolved authorities and bodies
exercising devolved functions; requires the IPC to inform persons of a relevant error
relating to that person; alters the executive competence of Scottish Ministers, including
removing powers to appoint Scottish surveillance commissioners; creates a domestic right
of appeal from the IPT, including for conduct authorised under RIP(S)A and Part III of the
Police Act 1997; and gives the Secretary of State a regulation-making power to modify
devolved matters in connection with the functions of the new Investigatory Powers
Commissioner.
44.
It is recommended that the Scottish Parliament consents to the UK Parliament
legislating in or as regards Scotland for these provisions because it will provide for a single
body of expertise. It will allow for a single oversight regime comprising of senior members
of the judiciary from across the UK. It will allow for a level of consistency in approach to be
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adopted by a single oversight body across all investigatory powers, including not only
those contained in the Bill, but also in the Police Act 1997 and RIP(S)A. It will allow the
Scottish and UK Parliaments to receive a single report covering the execution and
oversight of all investigatory powers.
Part 9 – Miscellaneous and General Provisions
Relevant clauses – 221, 242 and 243
45.
Part 9 of the Bill contains miscellaneous provisions, including relating to obligations
that may be placed on communications service providers to assist in giving effect to
warrants and authorisations under the Bill. It also contains interpretation and extent
provisions and, importantly for these purposes, clauses 221 and 242 introduce schedules
8 and 10 respectively. Schedule 8 regulates combination warrants, and schedule 10
makes minor and consequential amendments, which includes amendments to RIP(S)A.
46.
Combination warrants are those which authorise different powers to be combined in
the same warrant instrument, for example a targeted interception power and an equipment
interference power. The procedure for the issue of combination warrants conforms to the
issue of its constituent parts and so it can only be sought by a party who is eligible to apply
for both parts.
Reasons for seeking a legislative consent motion
47.
Schedule 8 requires the legislative consent of the Scottish Parliament to the extent
that it alters the executive competence of the Scottish Ministers by conferring on them a
power to issue combination warrants.
48.
Schedule 10 requires the legislative consent of the Scottish Parliament to the extent
that it amends devolved legislation to give effect to the provisions of the Bill. It is
recommended that the Scottish Parliament consent to the UK Parliament legislating for the
matters contained in schedule 10 for the purposes of ensuring the Bill is capable of being
implemented to its full effect and that Scottish statutory provisions reflect the change in the
investigatory powers framework so as they operate effectively.
Consultation
49.
The Bill was drafted by the Home Office and built on three reviews undertaken
throughout 2014/15. Those reviews were carried out by David Anderson QC, the
independent reviewer of national security legislation, who produced the report, „A Question
of Trust‟; a report by the Intelligence and Security Committee of the UK Parliament; and a
panel convened by the RUSI.
50.
The UK Government published the draft Investigatory Powers Bill for pre-legislative
scrutiny in November 2015. The draft Bill was considered by the House of Commons
Science and Technology Committee, the Intelligence and Security Committee, and by a
Joint Committee of both Houses of Parliament convened to scrutinise the draft Bill.
51.
Scottish Government officials have considered the legal and policy implications of
all aspects of the Bill, and have liaised with policy and legal officials at the Home Office
and Scotland Office.
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Financial implications
52.
No significant additional costs to the Scottish Government or any significant
additional direct costs to the Scottish Criminal Justice Sector are envisaged as a result of
the provisions within the Bill.
53.
The Scottish Government currently operates a small budget of £100k which is used
to pay costs and expenses of two of the surveillance commissioners (currently Lords
Bonomy and MacLean).
As discussed above, the Bill replaces three existing
Commissions with a single Investigatory Powers Commissioner who will be supported by a
number of Judicial Commissioners.
The payments made to the surveillance
commissioners are in recognition of the work undertaken with regards to authorisations
made under the Regulation of Investigatory Powers (Scotland) Act 2000. The Scottish
Government makes no payments in relation to the Interception of Communications
Commissioner or the Intelligence Services Commissioner, and it is not anticipated that this
basic financial arrangement will change in relation to the new oversight regime.
Conclusion
54.
The Scottish Government supports law enforcement and security and intelligence
agencies having access to the powers they require in order to keep our communities safe,
but this must be balanced with strong protections for civil liberties.
55.
The areas which are subject to the legislative consent motion are largely concerned
with maintaining the status quo in terms of Police Scotland‟s ability to apply for the
interception of communications, increasing and enhancing the level of independent judicial
oversight and of updating the law in the area of equipment interference.
56.
The most contentious areas of the Bill relate to reserved issues, namely the parts
that deal with bulk collection warrants for the security and intelligence services and internet
connection records.
57.
Extending the relevant provisions of the Bill to Scotland will help ensure that the
Scottish Government‟s aim of reducing the harm caused by serious organised crime and
making Scotland a safer, fairer and more prosperous country.
Draft Legislative Consent Motion
58.

The draft motion, which will be lodged by the Cabinet Secretary for Justice, is:
“That the Parliament supports the principle of modernising the law in the area of
investigatory powers, believes protection of civil liberties, transparency and
independent oversight must be at the heart of this process; supports law
enforcement in having necessary powers to keep Scotland‟s communities safe,
subject to the most stringent checks and safeguards; agrees that the relevant
provisions of the Investigatory Powers Bill, introduced in the House of Commons on
1 March 2016, relating to the interception of communications in places of detention,
decisions relating to the issue, renewal, modification, cancellation and approval of
interception warrants and functions relating to mutual assistance warrants; the
subject matter of Part III of the Police Act 1997 and other equipment interference
provisions (other than in relation to provisions concerning targeted examination
warrants); the safeguards relating to the use and retention of material obtained by
investigative techniques under the Investigatory Powers Bill; oversight
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arrangements and functions; the functions of, and rights of appeal from, the
Investigatory Powers Tribunal; and amendments to the Regulation of Investigatory
Powers (Scotland) Act 2000 in consequence of the Investigatory Powers Bill; so far
as these matters fall within the legislative competence of the Scottish Parliament or
alter the executive competence of the Scottish Ministers, should be considered by
the UK Parliament; recognises that many of the provisions are necessary to ensure
that law enforcement operates within an updated and robust legislative framework;
supports powers that are demonstrably operationally necessary to counter terrorism
and prevent and detect serious crime; notes that provisions in areas reserved to the
UK Parliament in the areas of internet connection records and bulk data collection
have the potential to impinge heavily on civil liberties and the privacy of individuals,
and considers that further evidence should be scrutinised by the UK Parliament
before significant new powers are created in these areas.”.

Scottish Government
June 2016
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Annex
Legislative Consent Memorandum
Investigatory Powers Bill

Provisions which relate to Scotland
1.
The following paragraphs describe the specific provisions which apply to Scotland
and for which consent is sought in terms of the Legislative Consent Motion.
PART 1: GENERAL PRIVACY PROTECTIONS
Clause 2

General duties in relation to privacy

2.
This was introduced to the Bill in order to provide an overarching clause detailing
the privacy protections which exist and must be considered by public authorities exercising
functions under the Bill. This includes Scottish Ministers. The clause requires that before
decisions are made regarding the grant, renewal, modification or cancellation of a warrant,
the public authority must consider whether what is sought to be achieved by the warrant
could reasonably be achieved by other less intrusive means. Amongst other matters which
must be considered are the requirements of the Human Rights Act 1998. It is intended that
these considerations underpin all actions taken under the Bill.
Clause 14

Restriction on the use of section 93 of the Police Act 1997

3.
The effect of this clause is to limit the situations in which an application may be
made by law enforcement agencies for property interference under section 93 of the Police
Act 1997, requiring the use of Part 5 of the Bill instead. As a result of clause 14, such
applications must be made for a targeted equipment interference warrant under Part 5 of
the Bill as opposed to section 93 of the Police Act 1997, where the purpose of the
interference is to obtain communications, private information or equipment data. This
restriction applies if the applicant believes that, if undertaken without lawful authority, the
conduct would constitute an offence under sections 1 to 3A of the Computer Misuse Act
1990.
4.
At present, any application by law enforcement agencies to authorise such conduct
would require to be made under Part III of the Police Act 1997. Clause 14 does not
remove or otherwise limit the ability for equipment interference to be authorised under the
Police Act 1997 where the purpose of the interference is not to obtain communications,
equipment data or any other information. Nor does this clause prohibit the use of other
legislation to authorise conduct that may otherwise constitute a Computer Misuse offence.
Finally, although a bespoke process is created to replace this particular use of section 93,
the power to issue a targeted equipment interference warrant, on an application by a law
enforcement officer, where it is necessary for the purposes of preventing or detecting
serious crime, and proportionate to the aim sought to be achieved, will continue to rest
with a law enforcement chief, meaning Police Scotland will retain authorisation powers.
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PART 2: LAWFUL INTERCEPTION OF COMMUNICATIONS
Clause 21

Power of Scottish Ministers to issue warrants

5.
Clause 21 provides a power for the Scottish Ministers to issue a targeted
interception or targeted examination warrant under Part 2 of the Bill, for the lawful
interception and examination of communications. This power is exercisable, in relation to
a targeted interception or targeted examination warrant, if it necessary for the purpose of
preventing or detecting serious crime and proportionate to what is sought to be achieved
by the conduct. There is also a power in clause 21 to issue a mutual assistance warrant for
giving effect to the provisions of an EU mutual assistance instrument or international
mutual assistance agreement.
6.
Interception takes place during the course of a communication‟s transmission with
the effect of making any of the content of the communication available, while the
communication is being transmitted or when it is stored, to a person who is not the sender
or intended recipient of the communication This can include the words spoken in a
telephone call, the words of a text message or email, or the content contained on a web
page. The exercise of the power is limited to when it is in relation to a „relevant Scottish
application,‟ discussed below.
7.

In accordance with clause 18, applications for interception may be made by:
(a)
(b)
(c)
(d)
(e)
(f)
(g)

a person who is the head of an intelligence service;
the Director General of the National Crime Agency;
the Commissioner of Police of the Metropolis;
the Chief Constable of the Police Service of Northern Ireland;
the Chief Constable of the Police Service of Scotland;
the Commissioner of Her Majesty‟s Revenue and Customs; and
the Chief of Defence Intelligence.

8.
The other effect of clause 21 is that, except where the Scottish Ministers consider
there to be an urgent need to issue the warrant, warrants may only be issued once they
have been approved by a Judicial Commissioner.
9.
At present, the Scottish Ministers may authorise the interception of communications
under the provisions in RIPA, without the need for judicial approval before the warrant is
issued. The authority to do so was executively devolved by The Scotland Act 1998
(Transfer of Functions to the Scottish Ministers etc.) (No. 2) Order 2000. The Investigatory
Powers Bill retains this arrangement, but creates the added statutory safeguard of judicial
approval by a Judicial Commissioner being required before a warrant may be issued,
creating a „double lock.‟ Urgent applications are discussed at clause 24 below.
Clause 22

“Relevant Scottish applications”

10.
The Scottish Ministers‟ powers to issue warrants under clause 21 is only
exercisable in relation to „relevant Scottish applications.‟ To be a relevant Scottish
application, the application would require to meet one of three conditions. The first
condition would be that the application relates to premises or persons in Scotland, or
reasonably believed to be in Scotland at the time of the issue of the warrant. The other two
categories relate to where a request is made for the issue of a mutual assistance warrant
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made under an EU mutual assistance instrument or an international mutual assistance
agreement. Such a request may be an outgoing request i.e. for an individual located
outwith the UK, or an incoming request from a law enforcement agency from outwith the
UK whose subject of interest is located in Scotland.
Clause 23

Approval of warrants by Judicial Commissioners

11.
Clause 23 sets out the test that the Judicial Commissioners must follow when
considering whether to approve a person‟s decision to issue a warrant under chapter 1 of
the Bill. The Judicial Commissioner must consider the conclusions reached by the person
making the decision, in terms of necessity and proportionality, applying the same
principles as a court would apply on an application for judicial review. In doing so, the
Judicial Commissioner must consider the matters of necessity and proportionality with a
sufficient degree of care as to ensure that there is compliance with the general duties in
relation to privacy, contained in clause 2.
Where the decision of the Judicial
Commissioner is to refuse to approve a decision, they must give the person who made the
decision written reasons for this. Where a Judicial Commissioner refuses to authorise the
decision to issue a warrant, the person who authorised the warrant can refer the matter to
the Investigatory Powers Commissioner to decide whether to approve the decision to issue
the warrant.
12.
Under existing law, the process by which Scottish Ministers can authorise the
interception of communications is overseen by way of bi-annual inspections by the
Interception of Communications Commissioner. The inspection process includes a review
of a selection of paperwork and face-to-face meetings with relevant officials and, normally,
the Cabinet Secretary for Justice.
13.
The involvement of a Judicial Commissioner introduces an additional stage in the
process prior to a warrant being issued. As such, it is a safeguard which does not exist
under current arrangements.
Clause 24

Approval of warrants issued in urgent cases

14.
Clause 24 provides that where a person who decided to issue a warrant considers
that there was an urgent need to issue the warrant and therefore issued the warrant
without the prior approval of a Judicial Commissioner, the person who decided to issue the
warrant must inform a Judicial Commissioner that it has been issued. In this case, the
Judicial Commissioner must, within three working days of the warrant being issued, decide
whether to approve its issue and notify the person who issued the warrant of their
decision. If the Judicial Commissioner decides not to approve the decision the warrant
ceases to have effect and may not be renewed.
15.
The Bill does not define when a case will be urgent. It is likely, however, that where
the circumstances involve an imminent event, the resolution of which would be jeopardised
if the normal timescales were adhered to, this would be considered urgent. Such events
will normally involve a threat to life or an opportunity to disrupt serious crime.
16.
Under RIPA a warrant granted in an urgent case and not renewed, will cease to
have effect at the end of the fifth working day following its issue. For urgent warrants
issued under the Bill, and approved by the Judicial Commissioner, this duration is retained.
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Clause 25

Failure to approve warrant issued in urgent case

17.
Clause 25 sets out what must happen if a Judicial Commissioner refuses to
approve the issue of an urgent warrant.
18.
The person to whom the warrant has been issued must, as soon as possible, stop
any activity that is taking place under the authority of the warrant. The Judicial
Commissioner may require that any material obtained be destroyed, impose conditions on
the retention or use of any material, and, in the case of a targeted examination warrant,
impose conditions as to the use of any relevant content selected for examination. They
may require representations to be made by the person who issued the warrant or the
person to whom the warrant was addressed, about how to exercise these functions. There
is a power in clause 25 for the person who issued the warrant to ask the Investigatory
Powers Commissioner to review decisions made by another Judicial Commissioner under
this clause.
The Investigatory Powers Commissioner may confirm the Judicial
Commissioner‟s decision or make a fresh determination. The lawfulness of any action
taken prior to the warrant ceasing to have effect is preserved by clause 25.
Clause 27

Items subject to legal privilege

19.
Clause 27 sets out the safeguards which apply when a targeted interception, mutual
assistance or examination warrant is sought for the purpose of obtaining, or looking at,
items which are subject to legal privilege, or where it is likely that legally privileged material
will be obtained or examined. Items subject to legal privilege are communications
between a professional legal advisor and their client, or communications made in
connection with, or in contemplation of legal proceedings, which would be protected from
disclosure in legal proceedings.
20.
Applications must contain a statement that the purpose, or one of the purposes, of
the warrant is to authorise or require interception or selection for examination, of items
subject to legal privilege, or is likely to include items subject to legal privilege. A warrant
for the purpose of requiring the interception or examination of items subject to legal
privilege can only be issued if the person to whom the application is made considers there
are exceptional and compelling circumstances that make it necessary to authorise the
action. In all cases, the warrant can only be issued if the person issuing it considers there
to be adequate safeguards in place for handling, retention, use and destruction of material.
This applies to warrants that are to be issued by Scottish Ministers. The decision to make
reference, on the face of the Bill, to safeguards for information subject to legal privilege
represents a change from the regime under RIPA and responds to concerns expressed by
the Joint Committee on Human Rights. As such, it is an element of the new regime which
provides enhanced protection on the face of primary legislation.
Clause 28

Decisions to issue warrants to be taken personally by Ministers

21.
The effect of clause 28 is that decisions to issue a warrant under chapter 1 of the
Bill are, to be taken personally by the Secretary of State or in the case of warrants which
are to be issued by the Scottish Ministers, to be taken personally by a member of the
Scottish Government. They must be signed by the person who took the decision to issue.
Where it is not reasonably practicable for the warrant to be signed by a member of the
Scottish Government, a member of the Senior Civil Service who is designated by Scottish
Ministers, and personally and expressly authorised, may sign the warrant.
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22.
This represents a statutory restatement, in a new legislative regime, of existing
arrangements under RIPA, where all warrants are signed by a member of the Scottish
Government (i.e. a Cabinet Secretary, with the Cabinet Secretary for Justice being the
main point of contact). Warrants issued under urgency arrangements may be signed by a
designated member of the Senior Civil Service, but only in circumstances where it is not
reasonably practicable for a Cabinet Secretary to sign a warrant, and only after receiving a
Cabinet Secretary‟s authorisation to do so.
Clause 31

Renewal of warrants

23.
Clause 31 provides that a warrant may be renewed by an instrument issued by the
Scottish Ministers, so long as it continues to be necessary and proportionate for it to
remain in place. Any decision to renew a warrant will require the approval of a Judicial
Commissioner. Clause 23 ( approval by Judicial Commissioners) is applicable to the
renewal of warrants in the same way as it is applicable in relation to the initial decision to
issue a warrant. Additional protections for members of Parliaments and assemblies, and
for items subject to legal privilege apply to renewals as they apply to a decision to issue a
warrant.
24.
The arrangements being put in place under the Bill differ from those in RIPA in that
they extend the period of duration for a serious crime warrant from three to six months,
and the requirement for a Judicial Commissioner to approve a renewal is an additional
step in the authorisation process, introduced in order to create a further layer of safeguard.
Clause 32
Clause 33
Clause 34
Clause 35

Modification of warrants
Persons who may make modifications
Further provisions about modifications
Notification of major modifications

25.
Clause 32 makes provision for the modification of warrants which have been
granted under Chapter 1 of the Bill. Modifications are separated into two types, „major‟ or
„minor‟. Whether something is a major or minor modification is relevant to who is
authorised to grant it. Under clause 33, for warrants issued by the Scottish Ministers,
major modifications can only be made by a member of the Scottish Government or a
senior official. Where a major modification is urgent or where the modification is deemed
minor, it can also be made by the person to whom the warrant is addressed or someone
holding a senior position in the same public authority as the person to whom the warrant is
addressed. As an example, in the case of a warrant addressed to the Chief Constable of
the Police Service of Scotland, a person who holds a senior position is of the rank of, or
higher than, superintendent.
26.
Major modifications include, for example, varying the name of a person to which the
warrant relates, whereas minor modifications may include specification of additional
apparatus that will require to be used in the interception process. As is the case when the
warrant is being issued, clause 34 provides that the person making the modification must
be satisfied as to necessity and proportionality. Clause 35 requires that where a major
modification is made, a Judicial Commissioner must be notified of this, and the reasons for
making the modification, as soon as is reasonably practicable.
27.
The same safeguards apply to legal privilege and the communications of Members
of Parliament as apply when a decision is made to grant a warrant.
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28.
Under RIPA, the law makes no express distinction between „major‟ or „minor‟
modifications. Distinction is however made between modifications to scheduled and
unscheduled parts of the warrant and urgent and non-urgent modifications. At present, in
the majority of cases, modifications to Scottish warrants are made by application and
authorised by a senior official acting on the Scottish Ministers‟ behalf. Section 10 of RIPA
makes it possible for the person to whom the warrant is addressed to make the
modification in certain circumstances if there is an urgent requirement to do so.
Clause 36

Approval of major modifications made in urgent cases

29.
Major modifications can be made in urgent circumstances by the person to whom
the warrant is addressed, or a person holding a senior position in the same public authority
as the person to whom the warrant is addressed, providing that the person who made the
modification informs a designated senior official that the modification has been made. In
the case of relevant Scottish applications, this will be a person who has been designated
for this purpose by the Scottish Ministers. In terms of a safeguard, the designated senior
official must, within 5 working days of the modification being made, decide whether to
approve the decision to modify and, if they refuse, they must notify a member of the
Scottish Government of the refusal. In this case the warrant has effect as if the
modification was never made and any actions undertaken on the authority of the
modification must cease. The lawfulness of activity conducted prior to this point is not
affected.
Clause 37

Cancellation of warrants

30.
Clause 37 requires that once a warrant is no longer necessary on the grounds for
which it was authorised, or no longer proportionate to what is sought to be achieved, it is
cancelled and all related activity stopped as soon as practicable.
31.
As soon as a warrant ceases to be either necessary or proportionate, it must be
cancelled. In the case of warrants issued by the Scottish Ministers, warrants may be
cancelled by the Scottish Ministers or a senior civil servant acting on their behalf. The
arrangements set out in clause 37 maintain the existing arrangements set out in RIPA.
32.
This does not represent a significant change to current arrangements in respect of
cancelling warrants, rather it is a restatement of functions by way of a new legislative
regime.
Clause 47
Clause 48

Interception in prisons
Interception in psychiatric hospitals

33.
The effect of clause 47 is to make clear the powers under which it is lawful to
conduct interception in a prison. Clause 48 makes the same provision for interception in a
psychiatric hospital. By virtue of clauses 47 and 48, it is lawful to carry out interception in
a prison or psychiatric hospital, providing this is conducted in line with the relevant
statutory provisions highlighted in these clauses. For example, clause 47 provides that in
Scotland, intercept in prison is lawful if conducted in line with the Prison Rules, which are
rules made under section 39 of the Prisons (Scotland) Act 1989.
34.
The absence of these clauses would mean that anyone conducting intercept in
prisons or psychiatric hospitals, under pre-existing statutory regimes which will not be
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repealed by the Bill, would potentially be committing the offence of unlawful interception
under the Bill. To some extent this is a restatement of the law as contained in RIPA. The
provisions made for intercept in psychiatric hospitals, however, are extended beyond what
was contained in RIPA, in order to capture conduct authorised by the Mental Health (Care
and Treatment) (Scotland) Act 2003. This expansion was made based on a
recommendation from Joint Committee on the Bill, following written evidence from the
Mental Welfare Commission for Scotland.
Clause 51

Safeguards relating to retention and disclosure of material

35.
This clause requires an authority issuing a warrant to ensure arrangements are in
force for safeguarding material obtained under an interception warrant. Measures that
should be taken to ensure the safeguarding requirements are met include limiting to the
minimum necessary for the authorised purpose the number of persons to whom any
material is disclosed or otherwise made available and the extent to which any material is
copied and the number of copies made. The material must be kept in a secure manner
and destroyed as soon as it is no longer necessary for an authorised purpose. Where an
item subject to legal privilege is retained, the person to whom the warrant is addressed
must inform the Investigatory Powers Commissioner as soon as reasonably practicable.
36.
At present, the responsibility, under RIPA, for ensuring arrangements are in force
for securing that safeguards will be upheld is conferred on Scottish Ministers by The
Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.) (No. 2) Order
2000. Clause 51 puts Scottish Ministers responsibility for this on the face of the Bill and
includes some adjustment, for example the obligation to inform the IPC if an item subject
to legal privilege is retained.
Clause 52

Safeguards relating to disclosure of material overseas

37.
Clause 52 provides for the safeguards which apply when disclosing intercept
material and secondary data to an overseas authority. It requires the issuing authority,
which includes the Scottish Ministers, to ensure that any material or copies of material
obtained under a warrant, are only given to overseas authorities if arrangements are in
force for securing that safeguards are place. These safeguards include those detailed in
clause 51, to the extent that the issuing authority considers appropriate and ensuring that
material is not disclosed in a way which would constitute unlawful disclosure in the United
Kingdom.
Clause 54

Duty not to make unauthorised disclosures

38.
Clause 54 requires that those to whom the clause applies, must not make an
unauthorised disclosure of any of the following; the existence or contents of the warrant,
the details of the issue of the warrant or any renewal or modification; the existence or
contents of any requirement to provide assistance in giving effect to the warrant; steps
taken in pursuance of such a requirement or any of the material obtained under the
warrant. The clause applies to a number of persons, including those holding office under
the Crown. Under the Bill it is an offence to make an unauthorised disclosure.
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PART 5

EQUIPMENT INTERFERENCE

Clause 97

Power to issue warrants to intelligence services: the Scottish Ministers

39.
This clause provides that when a targeted equipment interference warrant, or
targeted examination warrant, for the purposes of the prevention or detection of serious
crime, relates to interference with or examination of equipment believed to be in Scotland,
it is the responsibility of the Scottish Ministers, rather than the Secretary of State to issue.
This applies to applications made by the security and intelligence agencies. Law
enforcement agencies will apply to their relevant law enforcement chief.
40.
Considerations of necessity and proportionality apply to the decision of the Scottish
Ministers and, except in urgent cases, warrants will require to be approved by a Judicial
Commissioner before they may be issued.
41.
Under The Scotland Act (Functions Exercisable In or as Regards Scotland) Order
1999/1748, there was executive devolution of powers to Scottish Ministers to authorise
interference with property or wireless telegraphy in Scotland, for the purpose of the
prevention or detection of serious crime.
Clause 99 Decision to issue warrants under sections 96 to 98 to be taken
personally by Ministers
42.
Clause 99 requires that the decision to issue a warrant under clause 97 must be
taken personally by a member of the Scottish Government. Equivalent provision is made
for warrants which are to be issued by the Secretary of State. This ensures executive
accountability for the use of this power and provides the opportunity in all cases to ensure
that its use is necessary and proportionate.
43.
Where it is not reasonably practicable for Scottish Ministers (or, where relevant, the
Secretary of State) to sign the warrant, an authorised senior official may sign the warrant.
The Scottish Ministers are still the decision-maker in these instances and a member of the
Scottish Government must personally and expressly authorise the issue of the warrant.
44.
In effect, clause 99 regulates how the powers described at clause 97 (see above)
must be exercised.
Clause 100 Power to issue warrants to law enforcement officers
45.
This clause creates a bespoke statutory scheme for the process and requirements
to be followed for targeted equipment interference warrants that are applied for by law
enforcement officers (eg police officers within Police Scotland) and issued by law
enforcement chiefs (eg the Chief Constable of Police Scotland). At present, Police
Scotland applications would be authorised under Part III of the Police Act 1997. Part III of
the Police Act 1997 is not repealed by the Bill and will continue to be the relevant statutory
framework for law enforcement officers intending to interfere with equipment, or property,
where the primary purpose is not to acquire communications or private information.
46.
A law enforcement chief may issue a targeted information warrant under this
clause, if he or she believes that the warrant is necessary to prevent or detect serious
crime and that the conduct authorised is proportionate to that aim.
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47.
Warrants may also be issued under this clause if considered necessary for the
purpose of preventing death or any injury or damage to a person‟s physical or mental
health, or of mitigating any injury or damage to a person‟s physical or mental health. In
practice, this would permit certain law enforcement agencies to use equipment
interference to locate and ensure the safety of vulnerable people, such as missing
children.
48.
All decisions to issue a warrant require the prior approval of a Judicial
Commissioner, except where the law enforcement chief believes there is an urgent case to
issue the warrant. In all cases, the law enforcement chief must consider that satisfactory
arrangements are in place to safeguard the material obtained.
49.
The law enforcement agencies that may apply for a warrant on these grounds is
limited to the agencies named in the table in Schedule 6. The only two Scottish public
authorities which will be able to apply are Police Scotland and the Police Investigations
and Review Commissioner (PIRC). This is consistent with arrangements for property
interference under the Police Act 1997 and intrusive surveillance under RIP(S)A.
Immigration Officers, British Transport Police, the Police Investigations Review
Commissioner and certain others have, until now, had equipment interference powers
under the Police Act 1997 and they will continue to have powers under the Bill.
Clause 101 Restriction on issue of warrants to certain law enforcement officers
50.
The effect of this clause is that certain law enforcement chiefs cannot issue a
targeted equipment interference warrant under clause 100 unless they consider there to
be a British Islands4 connection. This applies to the issue of such warrants by, amongst
others, the Chief Constable of the Police Service of Scotland.
51.
This restriction applies to the Chief Constable of the Police Service of Scotland.
This provision also extends to the issue of warrants, by the Director General of the
National Crime Agency (NCA), to collaborative police forces.
52.

A British Islands connection is established where:


the proposed activity would take place in the British Islands (regardless of where the
equipment to be interfered with is located); or



any of the equipment which would or may be interfered with would, or may, be in
the British Islands at some time while the interference is taking place. The
computer equipment could be located in the British Islands or carried by someone
transiting through the British Islands, for example, at the time the interference is
taking place; or



the purpose of the interference is to enable the acquisition of communications sent
to or from a person believed to be in the British Islands and any associated
equipment data or information relating to an individual whom is believed to be in the
British Islands.

4

As defined in the Interpretation Act 1978 the British Islands includes the UK, Channel Islands and Isle of
Man
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53.
With the exception of the law enforcement chiefs listed in clause 101, which for
Scottish purposes includes Police Scotland, other law enforcement officers are able to
apply for an equipment interference warrant under clause 96 in circumstances where there
is a connection to the British Islands and also where there is no connection to the British
Islands. So, for example, the Director General of the NCA could authorise a warrant
sought by a NCA officer.
Clause 102 Approval of warrants by Judicial Commissioners
54.
Clause 102 sets out the role of a Judicial Commissioner in approving targeted
equipment interference and targeted examination warrants. The requirement for approval
is, to some extent, also required under the Police Act 1997. Under that regime,
authorisation by the Surveillance Commissioners appointed under that Act is required in
certain situations, such as where the property specified in the authorisation is used wholly
or mainly as a dwelling. Clause 102 represents a strengthening of this safeguard, as the
only situation in which authorisation is not required is when the application is made in an
urgent case. The procedure for urgent cases is discussed below.
Clause 103 Approval of warrants issued in urgent cases
55.
Clause 103 establishes the process for the approval of equipment interference
warrants that have been issued in urgent cases, without the approval of a Judicial
Commissioner. It applies to warrants issued by the Scottish Ministers and law
enforcement chiefs. Urgent cases may include cases that demand very quick actions from
the applicant that cannot wait until a Judicial Commissioner has approved the warrant. For
example, an urgent warrant may be required if a law enforcement agency understands that
a person‟s life is in immediate danger and equipment interference could obtain
communications and information that may be used to prevent imminent harm The person
issuing the warrant must inform the Judicial Commissioner of the warrant‟s issue and the
Judicial Commissioner will have three working days to approve or refuse the issue of the
warrant.
56.
Should a Judicial Commissioner refuse to approve the decision to issue a warrant,
the warrant ceases to have effect.
Clause 104 Failure to approve warrants issued in urgent cases
57.
Where a warrant has been issued and is not approved by the Judicial
Commissioner, clause 104 makes provision to regulate, amongst other things, anything in
the process of being done under the warrant. In order to ensure that, in urgent cases, the
recipient of the warrant can act appropriately and with confidence as soon as the warrant
is issued, nothing which is done before a warrant ceases to have effect (by virtue of this
clause) will be deemed unlawful.
Clause 106 Items subject to legal privilege (Equipment Interference)
58.
By virtue of clause 106, additional safeguards are required where equipment
interference is undertaken for the purpose of obtaining items subject to legal privilege or
authorising the selection of material subject to legal privilege. The safeguards which apply
when the purpose of a targeted equipment interference or examination warrant is to obtain
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items which are subject to legal privilege are much the same as detailed above in relation
to clause 27.
Clause 109 Renewal of warrants
59.
Clause 109 provides that at any time before the warrant expires a renewal can be
issued by the Scottish Ministers, or law enforcement chief where the renewal conditions
are met. In either case a Judicial Commissioner will need to approve the renewal of the
warrant. The renewal conditions include that the person renewing the warrant considers
that the activity described in the warrant remains necessary and proportionate.
60.
Decisions to renew require to be taken personally by the party who issued the
warrant, which could include the Scottish Ministers or law enforcement chief (or
appropriate delegate) where relevant and the renewal instrument must be signed by the
person who took the decision. This provides the opportunity to review the necessity and
proportionality of the action. The warrant will not be renewed if the action is no longer
necessary or proportionate.
61.
In the context of urgent warrants, renewals serve the purpose of allowing the
Scottish Ministers, or law enforcement chief (or appropriate delegate) and a Judicial
Commissioner to review the warrant and, should they consider it necessary and
proportionate, extend the duration to 6 months.
Clause 110 Modification of warrants issued by the Secretary of State or the
Scottish Ministers
Clause 111 Persons who may make modification under section 110
Clause 112 Further provisions about modifications under section 110
Clause 113 Notification of modifications
Clause 114 Approval of Modifications under section 104 made in urgent cases
62.
Clause 110 – 114 make provision for the modification of warrants, to address the
possibility that facts and circumstances may change, necessitating modification of what is
authorised. For instance, a target of an investigation subject to an equipment interference
warrant might acquire a new smartphone or a new subject of interest may become
relevant to an investigation.
63.
Only certain modifications are permitted and any modification must be relevant to a
matter to which the warrant relates, or in relation to types of equipment included in the
warrant. This ensures that modifications cannot be used to alter the existing scope of the
warrant.
64.
Modifications can also include the addition, variation or removal of subjects from a
warrant, providing this it is still in relation to a matter to which the warrant relates. This
may occur if, during the course of an operation, it is determined that one or more of the
subjects under the warrant are no longer of intelligence interest, but other subjects under
the warrant remain of interest. In this instance the warrant can be modified to remove the
unnecessary subjects from the warrant, minimising any incursions into their privacy.
65.
In the case of warrants granted under clause 97, modifications of this nature are to
be made by the Scottish Ministers, or a senior official acting on their behalf, except in
urgent circumstances. In urgent circumstances the person to whom the warrant is
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addressed or a person who holds a senior position in the same public authority may make
a modification.
66.
Where a modification is made in urgent circumstances, it is competent for
modifications to be made by a person to whom it is addressed, or a person who holds a
senior position in the same public authority.
67.
Clause 113 and 114 make provisions for effective oversight. Under clause 113, as
soon as is reasonably practicable after a person makes a modification of a warrant, a
judicial commissioner must be notified of the modification and the reason for making it.
This is subject to certain exceptions, such as where the modification is to remove any
matter, name or description included in the warrant. Further, where a senior official makes
the modification, a member of the Scottish Government must be notified personally of this
and the reasons for doing so.
68.
Clause 114 requires that where modifications are made in an urgent situation, a
designated senior official must be informed of the modification and is thereafter required to
approve or refuse the decision. This must be communicated to the Judicial Commissioner
and also to the Secretary of State or member of the Scottish Government for relevant
Scottish applications. Provision is made to regulate procedure if a decision is made to
refuse to approve the decision.
69.
Modifications, other than those removing any matter, name or description must be
considered both necessary on any relevant ground and proportionate to what is sought to
be achieved by the person making the modification.
70.
Provision is made in respect of safeguards for the modification of warrants which
relate to Members of Parliament etc. or which are subject to legal privilege.
Clause 115 Modification of warrants issued by law enforcement chiefs
Clause 116 Approval of modifications under section 106 in urgent cases
71.
Clause 115 permits modifications to be made to warrants issued by law
enforcement chiefs. As with modifications made under clause 110, a modification cannot
alter the existing scope of the warrant and again it is competent to use the modification
process to remove a subject, in order to ensure intrusions into privacy are kept to a
minimum.
72.
Modifications of this nature may be made by the law enforcement chief or
appropriate delegate that issued the warrant and, except in urgent circumstances, any
modification must be approved by a Judicial Commissioner.
73.
Once an urgent modification has been made by a law enforcement chief or an
appropriate delegate, a Judicial Commissioner must be informed, for the purposes of
oversight. The Judicial Commissioner‟s role, much as in the other oversight provisions
throughout the Bill, will be to decide whether to approve or refuse the decision to modify.
As with the other clauses relevant to judicial oversight, the lawfulness of any action taken
prior to a refusal is not affected.

27

J/S5/16/5/4
Clause 117 Cancellation of warrants
74.
In order to ensure that equipment interference is not on-going for longer than is
necessary, clause 117 provides a power to cancel any warrant issued under Part 5 of the
Bill at any time, and the warrant must be cancelled if the warrant would no longer meet the
necessity and proportionality tests. For warrants issued by the Scottish Ministers, these
can be cancelled by a member of the Scottish Government or a senior official.
Clause 121 Safeguards relating to retention and disclosure of material
Clause 122 Safeguards relating to disclosure of material overseas
75.
Clause 121 places a duty on an issuing authority to ensure safeguards are in place
for any material acquired by the activity permitted through a targeted equipment
interference warrant. The number of persons to whom the material is disclosed; the
extent to which any material is disclosed or otherwise made available; the extent to which
material is copied and the number of copies made must all be kept to the minimum
necessary for authorised purposes. Additionally, material must be destroyed as soon as
there are no longer grounds for its retention and must be stored, for as long as it is
retained, in a secure manner.
76.

Something is necessary for the purposes of this clause if it is necessary:


on one of the relevant grounds, including prevention and detection of serious
crime or the interests of national security;



for the Scottish Ministers or warrant recipient to carry out their functions under
this Bill;



for the Investigatory Powers Commissioner or Investigatory Powers Tribunal to
carry out their functions in relation to this Bill; or



for the purpose of legal proceedings; or is necessary for the performance of any
person by or under any enactment.

77.
Under clause 122, the issuing authority must be sure, before handing to overseas
authorities any material or copies of material obtained under a targeted equipment
interference warrant, that arrangements are in force for ensuring the same safeguards as
outlined in clause 121 are met.
78.
The intention is to protect the privacy of anyone affected by a warrant and maintain
the integrity of the operations to which the warrants relate.
Clause 123 Duty not to make unauthorised disclosures
79.
As with clause 54 above, clause 123 creates a duty not to make unauthorised
disclosures in respect of equipment interference warrants. The restrictions are the same
as detailed in relation to clause 54 and again apply to persons holding office under the
Crown. Again, it is an offence under the Bill to make an unauthorised disclosure.
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PART 8

OVERSIGHT ARRANGEMENTS

Clause 203 Investigatory Powers Commissioner and other Judicial Commissioners
80.
Clause 203 establishes the office of the Investigatory Powers Commissioner, who
will be supported in fulfilling their functions by other Judicial Commissioners. The office of
the IPC represents a change in that it is intended to be a single oversight body with
responsibility for the full spectrum of Investigatory powers, whereas there were previously
three bodies with responsibility for overseeing the use of different powers.
81.
The power to appoint the IPC and the Judicial Commissioners will now rest with the
Prime Minister, as provided for in clause 203, whereas previously Scottish Ministers had
power to appoint Scottish Surveillance Commissioners. In order to be appointed as the
Investigatory Powers Commissioner or as a Judicial Commissioner, a person must hold, or
have held, a judicial position at least as senior as a high court judge.
82.
The Prime Minister must consult with the Lord Chief Justice of England and Wales,
the Lord President of the Court of Session, the Lord Chief Justice of Northern Ireland, the
Scottish Ministers, and the First Minister and deputy First Minister in Northern Ireland
before appointments are made. In response to a request from the Scottish Government
and due to the removal of the appointment functions of Scottish Ministers, the Prime
Minister must have regard to a memorandum of understanding agreed between the Prime
Minister and Scottish Ministers when consulting with Scottish Ministers regarding
appointments.
Clause 205 Main oversight functions
83.
By virtue of clause 205, the IPC will have responsibility for oversight of the full range
of investigatory powers: interception, acquisition of communications data; equipment
interference, the acquisition of secondary data or related systems data, and the use of
surveillance and covert human intelligence sources (which, in Scotland, are provided for
under the Regulation of Investigatory Powers (Scotland) Act 2000). It will also be for the
IPC to keep under review matters including acquisition, retention and use of bulk personal
datasets.
84.
The Investigatory Powers Commissioner will undertake, with the assistance of their
office, the functions currently undertaken by the Intelligence Services Commissioner, the
Interception of Communications Commissioner and the Surveillance Commissioners. The
Investigatory Powers Commissioner will now also have statutory oversight responsibility
for the exercise of functions under sections 1 to 4 of the Prisons (Interference with
Wireless Telegraphy) Act 2012.
85.
The Investigatory Powers Commissioner and other Judicial Commissioners will
have discretion as to how they must fulfil their functions, but this must include audits,
inspections and investigations. At present, oversight by the bodies listed involves
(depending on the power being utilised) a mixture of retrospective inspection and real-time
approval.
86.
In order to prevent inefficiency and duplication of oversight, the Investigatory
Powers Commissioner will not oversee particular areas that are already subject to
oversight by other individuals or bodies. This includes decisions by other judicial
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authorities or where information is obtained through a search warrant or production order
issued by a judicial authority. The Investigatory Powers Commissioner will not oversee
matters which are overseen by the Information Commissioner.
87.
Under clause 205 the Judicial Commissioner will be expected to ensure that, in
exercising their functions, they do not act in a way which is contrary to the public interest
or prejudicial to national security, prevention or detection of serious crime or the economic
well-being of the UK.
88.
The result of such wide-ranging oversight means the IPC and the Judicial
Commissioners will have oversight of a number of areas in which the Scottish Ministers
and the Police Service of Scotland exercise functions. In addition, oversight will also
extend to areas currently under the remit of the Office of Surveillance Commissioners (the
use of covert surveillance and covert human intelligence sources) who are appointed
under RIP(S)A at present.
Clause 207 Error reporting
89.
Clause 207 requires the IPC to inform a person of any relevant error relating to that
person of which the Commissioner is aware. This applies to those errors that the IPC
considers to be serious, determined by whether it has caused significant prejudice or harm
to the person concerned, and whether it is in the public interest to inform the person of this
error.
90.
A relevant error means any error made by a public authority in complying with any
requirements which are imposed on it by the Bill or other enactment and which are subject
to review by the Investigatory Powers Commissioner and of a description identified for this
purposes in a code of practice. As a result, it could apply to decisions of the Scottish
Ministers and others (such as senior officials or officers of the Police Service of Scotland).
91.
In reaching this decision the Commissioner must balance the seriousness of the
error and the impact on the person concerned, with the extent to which disclosing the error
would be contrary to the public interest or prejudicial to national security, the prevention
and detection of serious crime, the economic wellbeing of the UK, or the ability of the
intelligence agencies to carry out their functions.
92.
If the Investigatory Powers Commissioner decides that the person should be
informed, that person must also be informed of any right they may have to bring a claim to
the Investigatory Powers Tribunal. The person must also be provided with the details
necessary to bring such a claim, to the extent that disclosing information is in the public
interest.
93.
In order to ensure accountability, the Investigatory Powers Commissioner‟s annual
report (discussed below) must include details regarding errors, including for example the
number of times a person is informed of an error.
94.
This clause was amended following pre-legislative scrutiny, to enable direct error
reporting to the person affected, without the need for the prior agreement of the
Investigatory Powers Tribunal. This was based on the recommendation of the Joint
Committee on the draft Investigatory Powers Bill, who noted that the requirement for
agreement from the tribunal was cumbersome.
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Clause 208 Additional functions under this Part
95.
Clause 208 requires the Judicial Commissioners to give the IPT any documents,
information and assistance the IPT may ask for, including Commissioner‟s opinion on
anything the IPT has to decide. This allows the IPT to receive the benefit of the
Investigatory Powers Commissioner‟s expertise and the expertise of his office when
reaching a decision, which is beneficial given the specialised nature of the work that is
undertaken by the IPC and the IPT.
96.
The Investigatory Powers Commissioner is authorised to provide advice and
information to both public authorities and the general public. If the Commissioner thinks
that providing such information or advice might be contrary to the public interest or be
damaging to one of the things listed, including national security, the Commissioner must
consult with the Secretary of State first. The Commissioner does not have to consult the
Secretary of State before providing information to the IPT.
Clause 209 Functions under other Parts and other enactments
97.
Clause 209 amends the Police Act 1997, RIPA, RIP(S)A and the Regulation of
Investigatory Powers (Covert Human Intelligence Sources: Relevant Sources) Order 2013
(2013/2788). The effect of these amendments is to replace reference to previous
oversight bodies with reference to the Investigatory Powers Commissioner. This provides
a legal basis enabling them to carry out the functions previously undertaken by the
Interception of Communications Commissioner, the Surveillance Commissioners and the
Intelligence Services Commissioner.
98.
For devolved interests, under existing arrangements, the Office of Surveillance
Commissioners has a role in providing oversight for a number of Scottish public authorities
under the provisions contained in the Police Act 1997 and the Regulation of Investigatory
Powers (Scotland) Act 2000. The amendments to both of those Acts in this clause transfer
those oversight functions to the Investigatory Powers Commissioners and the Judicial
Commissioners.
Clause 210 Annual and other reports
99.
In order to ensure accountability for the use of Investigatory Powers, Clause 201
requires that the Investigatory Powers Commissioner must report to the Prime Minister on
an annual basis about the carrying out of their functions and the functions of the Judicial
Commissioners. Matters which must be included in the report are detailed in clause 210
and include statistics on the use of investigatory powers, information about the results of
such use, information on errors, funding, staffing and other resources and details of public
engagements undertaken by the Judicial Commissioners or their staff. It is open to the
Investigatory Powers Commissioner to include further information in their annual report
and the Investigatory Powers Commissioner‟s report can include any recommendations
the Commissioner thinks are appropriate.
100. Upon receipt of an annual report from the Investigatory Powers Commissioner the
Prime Minister must publish that report and lay it before Parliament. It is also to be sent to
Ministers within the devolved administrations and therefore will be received by the Scottish
Ministers, who will be required to lay the report in the Scottish Parliament. The Prime
Minister, in consultation with the Investigatory Powers Commissioner, and for those parts
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relating to the Part III of the Police Act 1997, the Scottish Ministers, may redact information
from the report if it is considered that the information would be damaging to national
security or operational effectiveness.
101. In addition to the annual report, the IPC is required to make any report to the Prime
Minister which has been requested by the Prime Minister and may also report to the Prime
Minister at any time on any matter the Commissioner has oversight of. If requested to do
so by the Prime Minister, the IPC may publish these reports, or parts thereof.
102. Under the current framework, the Office of the Surveillance Commissioners and the
Intelligence Services Commissioner produce annual reports and the Interception of
Communications Commissioner produces bi-annual reports. These reports are currently
laid before the Scottish Parliament. They can, and sometimes do, produce ad hoc reports,
which will be encouraged under the new regime.
Clause 211 Investigation and information powers
103. Clause 211 enables the IPC to carry out investigations, inspections and audits as
they consider appropriate for the purposes of the fulfilling their functions, and ensures that
the Investigatory Powers Commissioner has access to the information necessary to carry
out the Commissioner‟s oversight role effectively.
104. The clause does this by requiring people, including members of public authorities,
telecommunications operators and those to whom warrants are addressed, to provide the
Judicial Commissioners with all the information, documents and access to technical
systems that the Commissioner may need for the purposes of exercising their functions.
They must also provide the Commissioner, or anyone assisting the Commissioner with the
performance of their statutory functions, with any assistance they may need. The persons
to whom these obligations apply include public authorities and also telecommunications
and postal operators who are subject to obligations under this Bill.
105. The three existing oversight commissioners have undertaken extensive
retrospective audit of investigatory powers, and it is hoped that these powers will be used
by the Investigatory Powers Commissioner to ensure this continues. It is expected that the
IPC will also use these powers proactively, to investigate any public authority‟s use of
investigatory powers where they believe these need scrutiny.
Clause 214 Power to modify functions
106. Clause 214 confers on the Secretary of State power to modify the functions of the
Investigatory Powers Commissioner or other Judicial Commissioners, by Regulation.
107. This would require a draft to be laid and approved by a resolution of each House of
Parliament. The ability to change the function allows a level of flexibility about the role of
the Commissioner to ensure that it can be modified and adapted to fit with the work that
needs to be overseen. The scope of this power is limited in that it cannot be used to
modify any function to approve, quash or cancel an authorisation or warrant or the
variation or renewal of an authorisation or warrant. There is nothing, however, to restrict
the Secretary of State from modifying functions in respect of the Commissioner‟s
responsibility for devolved matters such as equipment interference.
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Clause 215 Abolition of existing oversight bodies
108. Clause 215 repeals a number of provisions in pre-existing investigatory powers
regimes for the purpose of abolishing the offices of the existing oversight Commissioners.
This includes the abolition of the Chief Surveillance Commissioner and Assistant
Surveillance Commissioners, including those appointed by the Scottish Ministers for the
purposes of overseeing the Regulation of Investigatory Powers (Scotland) Act 2000.
Clause 217 Right of appeal from Tribunal
109. Currently those who wish to bring an appeal against a decision of the Investigatory
Powers Tribunal must bring it to the European Court of Human Rights. This clause
amends RIPA to introduce a domestic right of appeal against final or interim decisions and
determinations of the Investigatory Powers Tribunal, on a point of law. Leave to appeal
can be granted by the IPT or the appellate court where it is considered that the appeal
would raise an important point of principle or practice, or there is another compelling
reason to grant leave to appeal, such as being in the wider public interest.
110. The court which will hear the appeal will be either the Court of Appeal in England
and Wales, the Court of Session in Scotland or the Court of Appeal in Northern Ireland. It
is for the Tribunal to determine which of these courts is most appropriate, having regard to
regulations made by the Secretary of State which will detail the criteria to be considered by
the Investigatory Powers Tribunal in making this determination.
111. Where there is a point of law, the decision on whether to grant permission to appeal
will be taken by the Investigatory Powers Tribunal in the first instance. If the Tribunal
refuses to grant permission to appeal, this decision may be reviewed by the appeal court.
112. The clause also amends RIPA to clarify that the Investigatory Powers Tribunal must
notify the respondent, person complained about or any public authority to whom a
reference relates when they have reached a decision or determination, including decisions
on permission to appeal, except where they are prevented from doing so by the procedure
rules governing the IPT.This is an extension of the position under RIPA, where only the
complainant is required to be informed.
113. This new domestic right of appeal will apply to conduct authorised by devolved
legislation such as RIP(S)A. The Scottish Parliament previously gave its consent, during
the passage of RIPA, to the IPT having jurisdiction to hear such matters, on the basis that
it would enable cases to be dealt with by a specialist body who could build up expertise
that may not be possible if a tribunal were only to hear cases arising in Scotland. It is
considered that it will increase public confidence that those using investigatory powers are
held to account. Further, the ability to appeal against an interim decision is intended to
prevent time and resource being wasted by a requirement to proceed to a full decision
before an appeal can be taken.
Clause 218 Functions of Tribunal in relation to this Act
114. Clause 218 amends sections 65, 67 and 68 of RIPA, in order to update the
functions of the Investigatory Powers Tribunal as a consequence of the Bill, to give the
Tribunal jurisdiction over this new investigatory powers framework. This will include
jurisdiction over matters which fall within devolved competence, for example equipment
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interference warrants granted under Part 5 of the Bill and complaints arising out of conduct
authorised by the Scottish Ministers. Since the Investigatory Powers Tribunal was
established, it has had jurisdiction over devolved areas. As previously indicated, this was
as a result of consent being given by the Scottish Parliament. As such, this does not
represent a change in policy intention, it simply ensures the Tribunal will be able to operate
effectively following the introduction of a new statutory framework for investigatory powers.
PART 9

MISCELLANEOUS AND GENERAL PROVISIONS

Clause 221 Combination of warrants and authorisations
SCHEDULE 8

COMBINATION OF WARRANTS AND AUTHORISATIONS

115. Clause 221 gives effect to Schedule 8 of the Bill which allows for warrants
authorising different powers to be combined in the same instrument.
116. It is possible that a single operation or investigation will involve conduct that
requires to be authorised under different warrants or authorisations. Whilst there is no
obligation to apply for a combination of warrants if the applicant considers individual
warrants would be more operationally efficient, this schedule enables a single application
to be made for the authorisations and warrants required.
117. The Secretary of State has powers to issue combined warrants, as do the Scottish
Ministers. The Scottish Ministers‟ powers under Schedule 8 enable them to issue a
warrant to intelligence services that combines a targeted interception warrant which they
have powers to issue, with a targeted examination warrant, a targeted equipment
interference warrant, a targeted examination warrant or warrants under section 5 of the
Intelligence Services Act 1994. The caveat to this is that they must be warrants which the
Scottish Ministers have powers to issue under the Bill if they were applied for individually.
118. The Scottish Ministers also have powers to issue a combination of warrants on an
application by or on behalf of the chief constable of the Police Service of Scotland,
including RIP(S)A authorisations, or to other intercepting authorities, including the Director
General of the NCA. This power allows a targeted interception warrant to be issued with a
targeted equipment interference warrant, authorisations under section 93 of the Police Act
1997 and section 28 and 32 of RIPA. In addition, they can issue a targeted equipment
interference in combination with any warrant which a law enforcement chief has power to
authorise, this includes under RIP(S)A.
119. Schedule 8 additionally confers powers on the Scottish Ministers to issue a warrant
which combines those detailed above with a targeted equipment interference warrant.
120. Combined warrants will still contain all the information that would be required should
the constituent parts be applied for individually. The protections and safeguards that apply
to material gathered under a combination warrant will apply as they would to the
constituent parts. Persons can only apply for combined warrants if they could have
applied for the component parts individually. Further detailed rules regulating procedure
for combined warrants is contained in schedule 8.
121. The power to issue a combined warrant is a new power which alters the executive
competence of Scottish Ministers. It has the advantage of avoiding unnecessary
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duplication. It also means that the person making the decision to issue the warrant, and
the Judicial Commissioner reviewing that decision, has sight of all of the conduct that is
being authorised.
Clause 242 and SCHEDULE 10
122. Clause 242 gives effect to Schedule 10, which makes minor and consequential
amendments to a number of enactments in order to give effect to the Bill.
123. The schedule makes amendments in consequence of the Bill in the following main
areas; lawful interception of communications, acquisition of communications data,
retention of communications data, equipment interference and in relation to Judicial
Commissioners. It also makes some general amendments. Consequential amendments
are made to a wide range of enactments and although predominantly relating to reserved
matters, some of these provisions would require the consent of the Scottish Parliament. In
particular provisions relating to judicial oversight and to equipment interference will require
consent. The schedule also amends legislation made by the Scottish Parliament,
including Marine (Scotland) Act 2010 and the Public Finance and Accountability (Scotland)
Act 2000 to replace reference to RIPA with reference to the Investigatory Powers Bill for
the purposes of regulating data sharing and the disclosure of information.
124. Part 5 of Schedule 10 amends section 24 of RIP(S)A, to confer a power on the
Scottish Ministers to issue and revise codes of practice in respect of equipment
interference under the Bill, so far as it relates to Police Scotland or PIRC. Any such code
of practice issued by the Scottish Minsters would require to be laid in draft in the Scottish
Parliament under section 24(4) of RIP(S)A.
125. Additionally, Part 6 of the Schedule makes a number of amendments in
consequence of the existing Commissioners being replaced by the Investigatory Powers
Commissioner and the Judicial Commissioners. This is in addition to the amendments
made by clause 209 and provides that the Judicial Commissioners will have the same
powers and functions as the Commissioners that they are replacing and requires direct
amendment to be made to RIP(S)A and the Police Act 1997.
Clause 243 Commencement, extent and short title
126. Clause 243 sets out the extent provisions and in doing so provides that the Bill
extends to Scotland.
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Annexe B
WRITTEN SUBMISSIONS
Written submission from the Equality and Human Rights Commission
1.
The Equality and Human Rights Commission is the National Equality Body for
Scotland, England and Wales. We work to eliminate discrimination and promote equality
across the nine protected grounds set out in the Equality Act 2010: age, disability, gender
reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or
belief, sex and sexual orientation. We are an „A Status‟ National Human Rights Institution
(NHRI) and share our mandate to promote and protect human rights in Scotland with the
Scottish Human Rights Commission (SHRC).
2.
The Commission welcomes the opportunity to comment on the Legislative Consent
Memorandum (LCM) for the Investigatory Powers Bill (the Bill).
3.
The Commission engaged in detail during the Bill‟s passage in the House of
Commons. All relevant written evidence and parliamentary briefings are published on the
Commission‟s website.5
Introduction
4.
A number of the rights contained in the European Convention on Human Rights (the
Convention rights) are engaged by the Investigatory Powers Bill, including Articles 2 (right
to life), 8 (respect for private and family life), 10 (freedom of expression), 14 (nondiscrimination in the enjoyment of Convention rights) and Article 1 of Protocol 1 (the right
to property), as well as relevant case law.
5.
In the Commission‟s analysis, the proposals in the Bill go some way towards
meeting the human rights requirements that there should be clear and detailed rules
governing the scope of investigatory powers and robust legal and operational safeguards
against arbitrary use and misuse of powers.
6.
In scrutinising the Bill, we have had particular regard to the need to protect the right
to privacy. The right privacy is not absolute – it can, and must, be balanced against the
need to, for example, fight crime and protect the public. However, the powers in the Bill,
which are highly intrusive of privacy, must be subject to careful scrutiny to ensure that they
are necessary and proportionate.

5

Equality and Human Rights Commission response to Public Bill Committee call for evidence, 23 March
2016,
https://www.equalityhumanrights.com/en/parliamentary-library/parliamentary-library/investigatorypowers-bill-equality-and-human-rights; Investigatory Powers Bill: House of Commons, Briefing for Committee
Stage, Tuesday 12 April 2016, https://www.equalityhumanrights.com/en/parliamentary-library/parliamentarylibrary/investigatory-powers-bill-house-commons-briefing; Investigatory Powers Bill, House of Commons,
Committee Stage 28 April 2016, https://www.equalityhumanrights.com/en/parliamentary-library/investigatorypowers-bill-house-commons-committee-stage; The Commission's written evidence to the Draft Investigatory
Powers Bill Committee, December 2015, https://www.equalityhumanrights.com/en/parliamentarylibrary/parliamentary-library/draft-investigatory-powers-bill.
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Part 1 - General Privacy Provisions
7.
The Commission considers that the Bill‟s provisions must be compatible with the
following principles:
 The powers set out in the Bill are intrusive of privacy and therefore the scope and
limits to those powers should be construed narrowly.
 The Bill must permit only necessary and proportionate covert capabilities, exercised
by authorised individuals and bodies, in compliance with the Human Rights Act
1998 and the rights set out in that Act.
 Intrusion into the privacy of persons who are not suspected of wrongdoing is
unlawful unless absolutely necessary and proportionate to the intended legitimate
purpose.
 A power under this Bill may only be exercised where it is the most limited and least
privacy intrusive power available to achieve a specified lawful purpose including in
relation to:
i. the type of power used
ii. the number of people to whom it applies
iii. the duration of the authorisation
iv. the way in which the power is exercised.






Information obtained by the exercise of these powers must :
i. only be retained for the minimum period necessary for the purpose for which it
was acquired.
ii. not be shared unless that can be done without breaching the rights guaranteed
under the European Convention on Human Rights (Convention rights).
The exercise of the powers in this Bill, where they are intrusive of privacy, must be
independently authorised in accordance with clear, necessary and proportionate
laws, providing sufficient safeguards for Convention rights.
Rigorous oversight arrangements must be exercised to deter, prevent and address
misuse of powers in breach of Convention rights.
The exercise of intrusive powers under this Bill must be kept under continuous
democratic, judicial and other forms of independent review, to uphold privacy
safeguards and to ensure the security, intelligence, law enforcement and other
State agencies are supervised and, when required, held to account when using the
powers in this Bill.

8.
These principles are derived from human rights law, including rights to privacy and
freedom of expression. These rights are not absolute but require that any interference with
them must be in accordance with clear and transparent laws, necessary and proportionate.
Part 2 – Lawful interception of communications
Thematic warrants
9.
Under the Bill, thematic targeted interception warrants can be sought in relation to a
group of people, organisations and premises. The draft Code of Practice makes it clear
that "there is not a limit to the number of locations, persons or organisations that can be
provided for by a thematic warrant" and that "the warrant does not have to identify the
subjects of the warrant any more than is possible at the time of issue of the warrant"6. This
6

Draft Interception of Communications Code of Practice paragraph 5.12
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suggests that thematic warrants may be issued with quite generalised descriptions of their
scope, making them more like bulk powers than targeted powers.
10.
Both the ISC and the Draft Bill Committee raised concerns about these provisions 7.
The Draft Bill Committee recommended amending Clause 15 so that thematic warrants
concerning a very large number of people cannot be issued. The ISC recommended that
thematic warrants should be used sparingly and subject to greater safeguards and as a
minimum should be issued for a maximum period of one month to ensure greater scrutiny.
11.
The Commission supports these recommendations and would wish to see
amendments made to give effect to them. The issue of warrants against generalised
thematic targets may breach Article 8 ECHR in two ways. First, on the grounds that they
are not sufficiently clear to be "in accordance with law" as required by Article 8(2). Second,
because they may be more invasive of privacy than necessary and therefore not
proportionate, particularly if they result in significant collateral intrusion into the privacy of
individuals against whom there are no grounds of suspicion.
Consistent safeguards for legally privileged communications, journalistic material held in
confidence and communications of or to parliamentarians
12.
The Commission has endorsed the ISC recommendation that there should be
consistent protection for the sensitive professions, such as lawyers and journalists, in
relation to all investigatory powers on the face of the Bill. 8 For further detailed analysis,
see pages 3-5 of the Commission‟s briefing for Committee stage, dated 12 April 2016.
Power to modify warrants
13.
As the Bill stands, certain major modifications to warrants, for example by adding a
new name, does not require approval through the “double lock” mechanism by a Judicial
Commissioner. Clause 32 permits a major modification to be made by a senior official
acting on behalf of the Scottish Ministers or in an urgent case by the person to whom the
warrant is addressed. The Commission considers this undermines the principles of
independent authorisation of surveillance powers. This is a very important factor that the
courts look for in a human rights compliant framework.9 There is a significant risk that the
Clause as currently drafted may not be found to have the necessary element of
independent authorisation and may therefore be held to be in breach of human rights. We
consider that Clause 32 should be amended to require major modifications of warrants to
be authorised by a Judicial Commissioner. Further analysis is contained at pages 5 and 6
of the Commission‟s briefing for Committee stage, dated 12 April 2016.
Retention periods and destruction of data
14.
Under the Bill, information gained through interception powers only has to be
destroyed when, for example, there are “no longer any relevant grounds for retaining it”
7

Report of Joint Committee on the Draft Investigatory Powers Bill, recommendation 38 and ISC report
recommendation vii at page 11.
8
ISC report recommendation B at page 3.
9
See Digital Rights Ireland in the context of access to communications data that “above all, the access by
the competent national authorities to the data retained was not made dependent on a prior review carried out
by a court or by an independent administrative body”. In the ECtHR, see for example the case of Iordachi v
Moldovia (Application no. 25198/02),10 February 2009, in which the court referred to Dumitru Popescu v.
Romania in which the Court expressed the view that the body issuing authorisations for interception should
be independent and that there must be either judicial control or control by an independent body over the
issuing body's activity.
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(Clause 51(5)) meaning “retention is not necessary or not likely to become necessary”
(Clause 51(6)).
15.
This means such information can be retained even where there is no current utility,
if it is considered it may be of future utility. This is very broad, too vague and unlikely to be
compliant with human rights law under Article 8 ECHR and under EU law.
16.
The Commission recommends introducing additional safeguards which ensure data
retention periods are proportionate in relation to all powers. We also recommend an
amendment requiring that data must be destroyed when retention is no longer necessary
and proportionate.
Safeguards for sharing information abroad
17.
Concerns have been raised by both the Draft Bill Committee and the ISC that the
provisions in the Bill governing the sharing with overseas agencies of information obtained
using investigatory powers are too broad and need further definition and improved
safeguards. The Commission agrees that further safeguards are needed. Compliance
with Convention rights requires safeguards concerning the retention, use and disclosure of
information. In order to ensure real and effective protection of Convention rights, this
protection must extend to decisions about disclosure of information abroad.
Parts 6 and 7: Bulk powers
18.
The use of bulk powers inevitably means the private information of many innocent
people is obtained and potentially examined, resulting in considerable intrusion into
qualified privacy rights. Such mass surveillance powers are different from targeted
powers, requiring a much higher standard of justification.
19.
The Commission‟s view is that a sufficiently compelling case has not yet been made
out for the present Bill proposals for bulk surveillance powers, both their extent and the
safeguards applicable to their exercise. As presently drafted, we consider they are likely
to constitute an unjustifiable interference by the State with the individual‟s right under
Article 8 of the Convention to respect for private life. Further analysis is set out at pages 8
and 9 of the Commission‟s response to the Public Bill Committee call for evidence, dated
23 March 2016.
Part 8 – Oversight arrangements
Power of Judicial Commissioners to refer matters to the Investigatory Powers Tribunal
20.
The Commission has called for improvements to the oversight provisions in the Bill,
in particular that Judicial Commissioners should have the power to refer any matter the
Commissioner considers may involve the unlawful use of investigatory powers to the
Investigatory Powers Tribunal (IPT).
21.
The Commission believes that giving the Judicial Commissioners power to ensure
that issues of concern are brought to the IPT without having to rely on a complaint being
brought would increase accountability and transparency in the oversight arrangements.
The Judicial Commissioners are much better placed to identify issues of systemic concern
and issues of law requiring resolution by the IPT that the subjects of surveillance, who will
often be unaware of the measures being taken. A power to allow Judicial Commissioners
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to make referrals to the IPT on any matter of concern would therefore provide an additional
safeguard against unlawful exercise of the powers in the Bill. It would also promote
compliance with human rights law, in particular that the exercise of powers should be clear
and in accordance with the law. In depth analysis of this issue is contained in pages 2-4 of
the Commission‟s briefing for Committee stage in the House of Commons, dated 28 April
2016.
Power for the IPT to make a declaration of incompatibility
22.
The Draft Bill Committee recommended that the IPT should be able to make a
declaration of incompatibility under the Human Rights Act.10 The Commission endorses
this recommendation.
The UK Government‟s response is that this provision is
unnecessary because the Court of Appeal has this power on appeal. 11 The Commission
considers that making it necessary for an appeal to be brought in a clear cut case solely
for the purpose of securing a declaration of incompatibility is cumbersome and
unnecessarily costly and time-consuming. Further analysis is included at pages 6 and 7 of
the Commission‟s response to the Public Bill Committee call for evidence, dated 23 March
2016.
Equality and Human Rights Commission
12 August 2016
Written submission from the Faculty of Advocates
Joint briefing on legal privilege for House of Lords second reading of the
Investigatory Powers Bill
This paper outlines provisions required to ensure legally privileged communications are
protected from surveillance by the Investigatory Powers Bill. This paper reflects the
positions of the Bar Council of England and Wales, The Faculty of Advocates, the Bar of
Northern Ireland, The Law Society of England and Wales, the Law Society of Northern
Ireland, the Chartered Institute of Legal Executives, Liberty and JUSTICE.
A. Importance of LPP
Legal Professional Privilege (LPP) is a cornerstone of the constitution and the rule of law
in this country.
This privilege belongs to clients not lawyers. It guarantees that individuals can consult a
legal representative in confidence which underpins the right to a fair trial and access to
justice.
Not only is legal privilege central to the protection of the rights of individuals, the ability to
access a fair and efficient legal system is the reason why our law and jurisdiction are used
throughout the world.

10
11

Report of Joint Committee on the Draft Investigatory Powers Bill, recommendation 75.
Government response to pre legislative scrutiny at page 73.
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B. The need for much greater protection for LPP
In our view the Investigatory Powers Bill falls far short of the protection required for LPP.1
We have identified the following seven points that must be addressed:
Bar on use of LLP material
(1) There should be a bar on use of the targeted and bulk powers in the Bill for the
purpose of obtaining access to LPP material unless a Judicial Commissioner is satisfied
that the relevant communication has lost its privilege because made in furtherance of a
criminal purpose (the so-called `iniquity exception‟ to LPP). The Bill should contain
provisions:


Precluding the targeting of lawyer-client communications in the absence of
compelling evidence of iniquity;



Requiring the destruction of LPP material obtained as an unintended by-product of
surveillance.

Statutory requirement to avoid capture of LPP material
(2) The Bill should include clear provisions to ensure that the authorities use their powers
in a way that minimises the inadvertent acquisition, examination, retention or use of
material subject to LPP.
Persons outside the UK
(3) As presently drafted, there are no protections at all for LPP material where it is
captured by bulk powers where an individual is outside the UK communicating with a
lawyer in the UK.2 This is a serious gap in the Bill and is of particular concern to the UK
legal services market.
Modifications to warrants
(4) As presently drafted, the Bill allows some modification of warrants without approval of a
Judicial Commissioner even where the modification is likely to lead to the capture of LPP
material. That is another serious gap. Any modification which could result in capture of
LPP material should require approval from a Judicial Commissioner.
Communications data
(5) The Bill provides no protection at all for LPP in the context of acquiring communications
data, under the specific Part 3 powers, or the bulk Part 6 powers, or as secondary data in
the exercise of the other powers in the Bill. However, the aggregation of communications
data allows a very precise picture to be built up about a person‟s dealings with their
lawyer, which the courts have recognised can inhibit access to justice. There must be
proper protection for data relating to privileged communications.
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Recording
(6) Any authorisation involving LPP must be recorded as such by the Judicial
Commissioners. The Annual Report of the Investigatory Powers Commissioner should
expressly include data on the number of occasions and agencies which have sought to
access, retain or use LPP material subject to exceptional and compelling justification.
RIPA powers
(7) RIPA 2000 will continue to cover surveillance and use of covert human intelligence
sources. The Bill should amend that Act to ensure it adequately protects LPP along the
same lines as the above points.
June 2016
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ANNEXE C: LETTER FROM CABINET SECRETARY TO CONVENER, 21 SEPTEMBER
2016
INVESTIGATORY POWERS BILL – UPDATE ON LEGISLATIVE CONSENT MOTION
I am writing to provide you with an update on matters concerning the Legislative Consent
Motion for the Investigatory Powers Bill in advance of the Justice Committee‟s evidence
session on Tuesday 27 September.
Since the legislative consent memorandum was lodged in June, the Bill has been
amended in the House of Lords, with the result that certain changes require to be
highlighted. One consequence of this for the LCM is that the clause numbering has been
altered. A table is attached at Annex B to show the updated numbering.
Further, clause 203 (now clause 205) regulates the appointment of Judicial
Commissioners. As amended, it now requires a joint recommendation to be made to the
Prime Minister, by the Lord Chancellor, the Lord Chief Justice of England and Wales, the
Lord President of the Court of Session and the Lord Chief Justice of Northern Ireland
before someone can be considered for appointment. The requirement to consult with
Scottish Ministers is retained.
Additionally, prior to the Lords amendments, interception warrants could be renewed at
any time within the 6 month period starting with the day of their issue. Now the window for
renewals is limited to 30 days, ending on the day at the end of which the warrant would
cease to have effect.
Finally, when Judicial Commissioners are considering whether to approve authorisations,
they must consider necessity and proportionality in such a way as to ensure they comply
with the general duties in relation to privacy, detailed in clause 2. This includes the
requirements of the Human Rights Act 1998. These privacy duties will now also apply to
combined warrants as they apply to the individual components.
You will also be aware that the Scottish Government had reserved its position regarding
the power to authorise the examination, by the security and intelligence agencies, of
material collected using the bulk interception and bulk equipment interference powers.
This was pending the review by David Anderson QC, the Independent Reviewer of
Terrorism Legislation, of the operational case for the bulk powers.
The Bill contains provisions that would allow Scottish Ministers to authorise the security
and intelligence agencies to examine material that has been collected using the bulk
interception and equipment interference powers, for the purpose of preventing and
detecting serious crime in Scotland. Scottish Ministers will have no powers related to the
bulk collection of communications data and personal datasets.
I am aware that concerns have been expressed relating to aspects of bulk powers, and I
share these concerns. However, these are reserved powers and are matters for the UK
Government and the UK Parliament. These are not matters that Scottish Ministers or the
Scottish Parliament can determine.
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David Anderson‟s Review, published on 19 August, concludes that in relation to three of
the four powers already in place (bulk interception, bulk acquisition of communications
data, bulk equipment interference and bulk personal dataset powers), there is a proven
operational case. The Review found that these bulk powers, which are all reserved, have
a clear operational purpose and play an important part in identifying, understanding and
averting threats in Great Britain, Northern Ireland and further afield. Where alternative
methods exist, they are often less effective, more dangerous, more resource-intensive,
more intrusive or slower. In the case study the Review undertook (based on the efforts of
MI6 in partnership with MI5 and GCHQ, to identify individuals who posed a threat to the
UK in the wake of the Paris and Brussels attacks), the Review team was given information
which demonstrated that there was no viable alternative method by which these individuals
could have been identified.
In relation to bulk equipment interference, David Anderson‟s conclusion is that there is a
distinct, but not yet proven, operational case. The bulk equipment interference power has
never been used, though targeted equipment interference is seen as an important
capability across the full range of threats, driven by increasing use of encryption and
diversity of communications methods. Bulk equipment interference is likely to be only
sparingly used, and will require particularly rigorous and technically informed oversight.
Having careful considered David Anderson‟s review, it is the Scottish Government‟s view
that the decision on whether or not to authorise the examination of such material, in the
circumstances described above, should be taken in Scotland by the Scottish Ministers.
The relevant clauses (21 and 97 (now 98)) already form part of the LCM. Given that this
will need to be reflected in the draft motion currently before the Committee, we propose
that a revised version be considered. The revised Motion is attached at Annex A.
As you will note, the revision removes reference to the previous Scottish Government
reservation and updates the Motion to reflect the current position for which the Scottish
Government is seeking the consent of the Parliament.
I trust that this is helpful and look forward to answering any questions the Committee may
have regarding the LCM at the evidence session on 27 September.

MICHAEL MATHESON
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Justice Committee
5th Meeting, 2016 (Session 5), Tuesday 27 September 2016
Petitions
Note by the clerk
Introduction
1. This paper invites the Committee to consider its ongoing petitions:




PE1501 and PE1567: Investigating unascertained deaths, suicides and fatal
accidents;
PE1370: Independent inquiry into the Megrahi conviction; and
PE1510 and PE1511: Police and Fire Control Rooms

2.
The paper sets out the terms of each of the petitions along with the background
to the consideration given by the Session 4 Justice Committee (S4 Committee) and
the recommendations included in its Legacy Report. It also provides updated
information where appropriate.
3.
Links to each of the petitions and the official reports of meetings where they
were considered by the S4 Committee along with correspondence received can be
found on the petitions section of its website.
4.
Further general background information provided by the Public Petitions
Committee on Public Petitions process can be accessed on its dedicated webpage.
5.
Each petitioner has recently been contacted to make them aware the petitions
are being considered by the Committee and asked if they have any new and relevant
information they wish to submit.
Options available to Committees considering petitions
6.
Once a petition has been referred to a subject Committee it is for the
Committee to decide how, or if, it wishes to take the petitions forward. Some
examples of how this can be done are set out below although the list is not
exhaustive. The Committee can choose to:







Keep the petition open and write to the Scottish Government or other
stakeholders seeking their views on what the petition is calling for, or views on
further information to have emerged over the course of considering the petition;
Keep the petition open and take oral evidence from the petitioner and / or
stakeholders;
Keep the petition open and await the outcome of a specific piece of work, such as
a consultation or piece of legislation;
Close the petition on the grounds that the Scottish Government has made its
position clear or that the Scottish Government has made some or all of the
changes requested by the petition, or that the Committee, after due
consideration, has decided it does not support the petition;
Close the petition on the grounds that a current consultation, call for evidence or
inquiry gives the petitioner the opportunity to contribute to the policy process.
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7.
When closing a petition the Committee should write to the Petitioner notifying
them of its decision and setting out its grounds for closure.
PE1501 and PE1567: Investigating unascertained deaths, suicides and fatal
accidents
Terms of the petitions
PE1501 (lodged 13 December 2013): The petition calls on the Scottish Parliament
to urge the Scottish Government to introduce the right to a mandatory public inquiry
with full evidence released in deaths determined to be self-inflicted or accidental,
following suspicious death investigations.
PE1567 (lodged 28 April 2015): The petition calls for the Scottish Parliament to urge
the Scottish Government to change the law and procedures in regard to investigating
unascertained deaths, suicides and fatal accidents in Scotland.
8.
Both petitions essentially relate to circumstances where the family of a
deceased do not have confidence in the findings of the police/COPFS finding that a
death does not appear to be suspicious, and that therefore there is no ground for a
Fatal Accident Inquiry (FAA). To a limited extent issues raised in the petition were
relevant to the last Justice Committee‘s scrutiny of the Fatal Accidents and Sudden
Deaths (Scotland) Bill, now Act near the end of last session, although the Act itself
does not generally deal with the preliminary stage to determining whether a FAA is
necessary, which is the main concern of these two petitions. The Act did, however
lead to the introduction of a ―Charter for Bereaved Families‖ (subsequently renamed
―Family Liaison Charter‖, which provides guidance on the different stages of the
death investigation process and confirms what information will be provided to a
bereaved family and when.
Recent background to the petitions in Session 4
9.
On 29 September 2015, the Committee wrote to the then Lord Advocate Frank
Mulholland requesting additional information regarding the safeguards currently in
place to ensure that investigations by the police and COPFS reach robust and sound
conclusions, and the powers that families have to question the quality of such
investigations. The Lord Advocate‘s response dated 25 November 2015 (Annexe A)
provides an overview of the COPFS position.
10. In January 2016, the Committee wrote to the Scottish Government seeking
views on particular points raised by the petitioners. The Minister for Community
Safety and Legal Affairs‘ response of 4 February 2016 (Annexe B) addresses the
specific questions posed by the Committee.
11. The petitioner of PE1501 responded to the points raised in the Minister‘s letter
of 16 February 2016 (Annexe C).
Session 4 Legacy Report
12. The last Justice Committee‘s final consideration of these two petitions was on
23 February 2016. After a brief discussion, it agreed to keep them open. In its
Legacy Report the S4 Committee stated—
“PE1501 lodged by Stuart Graham in December 2013 seeking the right to a
mandatory public inquiry with full evidence released in deaths determined to be selfinflicted or accidental, following suspicious death investigations and PE1567 lodged
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by Donna O‟Halloran in April 2015 seeking changes to the law and procedures
regarding investigating unascertained deaths, suicides and FAIs in Scotland. We
considered the petitions together, given their similarities. Much of the petitioners‟
concerns appear to relate to the ability of families to question the validity of a police
investigation into a sudden or suspicious death and the corresponding decision
taken by COPFS. The Government recently provided comments on the petitions
describing the various means by which a family might raise concerns and stating it
would not support an additional review process as requested. The Committee
agreed to keep the petitions open to allow its successor to consider whether there
was merit in continuing to pursue the issues raised.”
New submission from petitioner
13. The Petitioner for PE1501 has provided information on the level of public
inquests into deaths in other countries/regions. This can be found in Annexe D.
Options for action on petitions PE1501 and PE1567
14. The Committee is asked to consider and agree what, if any, action it
wishes to take in relation to the petitions (see paragraph 6 for possible
options).
15. The Committee could close the petition on the basis that the Scottish
Government/COPFS has made its position clear on the petitions.
16. Alternatively, in view of the fact of the change in leadership at the COPFS,
the Committee could keep the petitions open in order to ascertain from the
COPFS whether there is now any difference in their view on the petitions. The
COPFS could be invited to comment on the information provided by the
petitioner in Annexe D.
PE1370: Independent inquiry into the Megrahi conviction
Terms of the petition
PE1370 (lodged 1 November 2010): The petition on behalf of Justice for Megrahi
(JFM), calls for the opening of an inquiry into the 2001 Kamp van Zeist conviction of
Abdelbaset Ali Mohmed al-Megrahi for the bombing of Pan Am flight 103 in
December 1988.
Recent background to the petition in Session 4
Scottish Criminal Cases Review Commission
17. On 5 November 2015, the Scottish Criminal Cases Review Commission
(SCCRC) announced that: ―it is not in the interests of justice‖ to continue with a
review of the conviction of the late Abdelbaset Ali Mohmed Al Megrahi.
Consequently, the application has been refused.‖ In a news release published that
day the Commission‘s Chairman, Jean Couper said:
“A great deal of public money and time was expended on the Commission‟s original
review of Mr Megrahi‟s case which resulted, in 2007, in him being given the
opportunity to challenge his conviction before the High Court by way of a second
appeal. In 2009, along with his legal team, Mr Megrahi decided to abandon that
appeal. Before agreeing to spend further public money on a fresh review the
Commission required to consider the reasons why he chose to do so. It is extremely
frustrating that the relevant papers, which the Commission believes are currently
with the late Mr Megrahi‟s solicitors, Messrs Taylor and Kelly, and with the Megrahi
3

J/S5/16/5/6
family, have not been forthcoming despite repeated requests from the Commission.
Therefore, and with some regret, we have decided to end the current review. It
remains open in the future for the matter to be considered again by the Commission,
but it is unlikely that any future application will be accepted for review unless it is
accompanied with the appropriate defence papers. This will require the cooperation
of the late Mr Megrahi‟s solicitors and his family”1
Operation Sandwood
18. Operation Sandwood is the operational name for Police Scotland‘s
investigation into the nine allegations of criminality levelled at the Crown Office and
Procurator Fiscal Service, police and forensic officials involved in the investigation
and legal processes relating to Megrahi‘s conviction. The allegations range from
perverting of the course of justice to perjury. Police Scotland‘s report of this
operation is expected to be completed before the end of the year. The S4 Committee
received a number of updates from JFM asking that an ‗independent prosecutor‘ be
appointed to assess the findings of Operation Sandwood.
19. The S4 Committee wrote to the Lord Advocate seeking his views on the
appointment of an ‗independent prosecutor‘ as proposed by JFM. His response
outlined arrangements made by COPFS to employ independent Crown Counsel not
involved in the Lockerbie case to deal with the matter. JFM rejected the involvement
of independent Crown Counsel as they consider it does not represent an
―independent, unbiased and constitutionally sound approach‖. The S4 Committee
sought further information regarding the appointment of an independent prosecutor
in September 2015 to which the Lord Advocate reiterated his earlier response.
20. On 5 January 2016, the S4 Committee wrote again to the Lord Advocate,
asking him to respond to JFM‘s most recent submission which questioned the Lord
Advocate‘s intention to appoint Catherine Dyer, the Crown Agent, as the Crown
Office official responsible for co-ordinating matters with the ‗independent counsel‘.
(Ms Dyer has since retired from the COPFS.)
21. On 29 February 2016 the S4 Committee received a response from the Crown
Agent setting out the steps which will be taken by COPFS to ensure that the police
investigation into allegations of criminality by JFM in connection with the Lockerbie
case, known as Operation Sandwood, are dealt with appropriately. The Crown
Agent attached copies of previous correspondence from 26 June 2013 setting out
the specific arrangements which pertain to Operation Sandwood and from 25
February 2013 and 25 March 2013 which include general details of how COPFS
deals with allegations of criminal conduct by prosecutors or former prosecutors.
Session 4 Legacy Report
22. The S4 Justice Committee last considered the petition on 1 March 2016. It
agreed to seek further information about the progress of Operation Sandwood and to
keep the petition open. In its Legacy Report in respect of PE1370 the S4 Committee
stated—
PE1370 lodged by Justice for Megrahi (JfM) in November 2010 calling for an
independent inquiry into the conviction of Abdelbaset Ali Mohmed al-Megrahi for the
bombing of Pan Am flight 103 in December 1998. Much of the Committee‟s recent
activity has focused on receiving progress updates on Police Scotland‟s „Operation
1

http://www.sccrc.org.uk/ViewFile.aspx?id=689
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Sandwood‟. This operation is its investigation into JfM‟s nine allegations of criminality
levelled at the COPFS, the police, and forensic officials involved in the investigation
and legal processes around Megrahi‟s conviction. In addition, the Committee has
been examining the process for the COPFS appointing independent counsel to
examine the findings of Operation Sandwood when available. We requested a final
update on progress with Police Scotland‟s investigation in March 2016 for
consideration by our successor committee.
Latest information available
23. The most recent response from Police Scotland was received on 11 March
2016 and can be found in Annexe E. It states that the Deputy Chief Constable
expected to receive a detailed report by mid May. This report and its findings would
then require be scrutinised and assessed by the independent Queens Counsel
appointed by Police Scotland. Police Scotland confirmed that a definitive timetable
to complete the process could not be provided at this stage. There has been no
public statement since then, of which the clerks are aware, indicating whether this
process has proceeded as indicated in the 11 March letter.
24. On 2 June, the issue of comments about the Megrahi case made in a recent
book by former Justice Secretary Kenny MacAskill, were raised during First
Minister‘s Questions. The First Minister stated that "it is not for me, for any First
Minister or for any member of the government to decide that a conviction is unsafe.
That is a matter for the courts of the land. That is the case in this case and it is the
case in any other criminal matter." She added that it remained open for Megrahi's
close relatives to ask the SCCRC to refer the case to the appeal court: ―Ministers
have repeatedly made clear that they would be comfortable if that was to happen but
that is the process that must be undertaken if this case is to be looked at by the
appeal court."
25. In September there were press reports that Mr. Megrahi‘s eldest son Khalid alMegrahi intends to come to Scotland to resurrect the appeal against conviction which
his father had dropped on his return to Libya in August 2009. The petitioner‘s
response (Annexe F) refers to this and confirms they have no information as to the
truth or otherwise of these reports.
www.telegraph.co.uk/news/2016/09/11/lockerbie-bombers-son-plans-move-toscotland-to-clear-his-father/
New submission from petitioner
26. The Petitioner for PE1370 has provided a written submission which can be
found in Annexe F.
Options for action on petition PE1370
27. The Committee is asked to consider and agree what, if any, action it
wishes to take in relation to the petition (see paragraph 6 for possible options).
28. As ever, there is the option of closing the petition. If the Committee
wished to keep the petition open, it might wish to consider writing to Police
Scotland seeking confirmation the Operation Sandwood report has been
received and trying again to seek clarity on the future timetable for completion
of the process.
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PE1510 and PE1511: Police and Fire Control Rooms
Terms of the petitions
PE1510 (lodged 23 March 2014) calls on the Scottish Parliament to undertake a
committee inquiry into the closure of Police, Fire, and Non-Emergency Service
Centres north of Dundee. In particular, the major concerns raised have been the loss
of public knowledge; public safety; officers being off the street and overwhelmed in
managing the increased workload this would create.
PE1511 (lodged 27 March 2014) calls on the Scottish Parliament to urge the
Scottish Government to review the decision made by the Scottish Fire and Rescue
Service to close the Inverness Control Room.
Recent background to the petitions in Session 4
29. Police Scotland announced in January 2014 the closure of a number of police
control rooms. Sites at Dumfries, Stirling, Glenrothes and Glasgow Pitt Street have
already closed but, following a review by HM Inspector of Constabulary in Scotland,
which reported in November 2015, centres at Dundee, Aberdeen and Inverness are
to remain open until staffing, systems, procedures and processes in the East and
West centres are consolidated and stabilised. The Scottish Government made
£1.4 million available to implement HMICS findings.
30. Also in January 2014, the Scottish Fire and Rescue Service Board approved
the decision to reduce the number of its control rooms handling emergency calls,
from eight to three.2 In its review published in May 2015, Audit Scotland noted
comments made by HM Fire Service Inspectorate that attention must be paid to staff
retention and engagement with regard to the pending finalisation of control room
structures to avoid any reduction in operational response. The S4 Committee took
evidence from the Chief Fire Officer, the Chair of SFRS Board, HM Chief inspector of
SFRS and FBU Scotland on 28 April 2015. The matter of control room resilience was
discussed, and the panel were unaware of a substantial loss of cover.
31. In January 2016, Police Scotland announced3 that control rooms in Inverness
and Aberdeen would transfer their work to Dundee later this year and provided an
indicative timeline for this transfer. At the time, Police Scotland confirmed that no
changes would be implemented until approved by the Scottish Police Authority.
Session 4 Legacy Report
32. The S4 Justice Committee last considered these petitions on 23 February
2016. After a short discussion it agreed to keep them open. In its Legacy Report in
respect of PE1510 and PE1511 the S4 Committee stated—
“PE1510 lodged by Jody Curtis in March 2014, asking the Committee to
undertake an inquiry into the closure of police, fire and non-emergency service
centres north of Dundee. The Committee considered PE151184 lodged by
Laura Ross in March 2014 at the same time as PE1510, as it relates to the
Scottish Fire and Rescue Service‟s decision to close the Inverness control
room. In January 2016, Police Scotland announced that the control rooms in
Inverness and Aberdeen would transfer their work to Dundee later this year,
while, in December 2015; the SFRS explained that it intends to bring its
2
3

http://www.firescotland.gov.uk/media/542354/fire_control_option_appraisal_for_final_locations.pdf
http://www.scotland.police.uk/whats-happening/news/2016/january/remodel-of-c3-division
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Inverness and Aberdeen staff into the Dundee control room by the end of 2016.
We agreed in February 2016 to keep both petitions open to allow our successor
committee, if it wishes, to monitor progress with the closures and their impact”.
Latest information available
33. Over the summer recess clerks have sought updates in relation to these
petitions. Scottish Government officials have confirmed that the SFRS announced
further details of its North Control Rationalisation Programme in late August 2016;
details can be found at Annexe G.
34. With regards to Police Scotland, an update on control room closures was
discussed at the Scottish Police Authority Board Meeting on 25 August 2016. The
timetable for closures is included in Annexe H.
Options for action on petitions PE1510 and PE1511
35. The Committee is asked to consider and agree what, if any, action it
wishes to take in relation to the petitions (see paragraph 6 for possible
options).
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ANNEXE A
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ANNEXE B
Response from Minister for Community Safety and Legal Affairs in relation to
petitions PE1501 and PE1567, 4 February 2016
Thank you for your letter of 21 January to the Cabinet Secretary for Justice, Michael
Matheson MSP, regarding Petitions PE1501 and PE1567 both of which relate to the
investigation of unascertained deaths, suicides and fatal accidents. I am replying as
the law underpinning the operations of fatal accident inquiries (FAIs) fall within my
Ministerial responsibilities.
Petition PE1501 calls on the Scottish Parliament ―to urge the Scottish Government to
introduce the right to a mandatory public inquiry with full evidence release in deaths
determined to be self-inflicted or accidental, following suspicious death
investigations.”
Petition PE1567 calls on the Scottish Parliament ―to urge the Scottish Government to
change the law and procedures in regards to investigating unascertained deaths,
suicides and fatal accidents in Scotland.‖
The Scottish Government has responded on several occasions in the past in relation
to Petition PE 1501 and on this occasion I will address myself to the questions which
the Committee has posed.
The Committee has asked whether the Cabinet Secretary is satisfied the
current arrangements provide a sufficient degree of protection to families and,
where applicable, allow them to question the findings of an investigation.
Procurators Fiscal in Scotland have a traditional and long established role in the
independent investigation of all sudden, suspicious, accidental and unexplained
deaths to establish the cause of death and the circumstances which gave rise to the
death. Fiscals will carry out a full and thorough investigation into those
circumstances and will decide whether any criminal proceedings are necessary or
whether it would be appropriate to instruct an FAI. The procurator fiscal will always
take into account the concerns of the family when considering what enquiries should
be instructed in relation to a death and their views in relation to whether an FAI
should be held. Ultimately, however, the final decision on whether criminal
proceedings should be taken, or on whether a FAI should be held, rests with the
Lord Advocate taking into account the available evidence and the wider public
interest.
Accordingly, only the procurator fiscal under the overall direction of the Lord
Advocate can instruct an FAI which is a public examination of the circumstances of
the death.
FAIs are judicial inquiries held in the public interest and specifically to determine the
time, place and cause of death and any reasonable precautions which might be
taken to prevent deaths in similar circumstances in the future.
FAIs are therefore not specifically held on behalf of the bereaved family to provide
―closure‖ or to ―hold someone to account‖, although some media coverage has
suggested this is the case. It is not the purpose of an FAI to establish guilt or blame
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in the civil or criminal sense. That said, clearly we want to improve the experience for
families where we can do so.
However, if the family believe that their loved one‘s death was a result of, for
example, negligence, then the appropriate remedy for them is to raise civil
proceedings against the person whom they think is liable. If the family believe that
the Lord Advocate made a mistake in deciding not to prosecute, they have a right to
have that decision reviewed under section 4 of the Victims and Witnesses (Scotland)
Act 2014. In relation to FAIs, the needs and desires of the family, while matters that
are considered, cannot supersede the public interest and the need to learn lessons
in order to avoid deaths in similar circumstances. If the family believe that the Lord
Advocate made the wrong decision in relation to the holding of an FAI, then they
may raise an application for judicial review of that decision.
Procurators Fiscal are acutely aware of the trauma, pain and anxiety which follows
the death of a loved one. Families are already kept appraised of progress with death
investigations and the likelihood and timing of criminal proceedings and the
possibility of an FAI. This duty will now be given statutory underpinning by section 8
of the Inquiries into Fatal Accidents and Sudden Deaths etc. (Scotland) Act 2016,
which introduces a new Charter for Bereaved Families. As the Lord Advocate
indicated in his letter to the Committee of 25 November 2015, the Charter provides
guidance on the different stages of the death investigation process and confirms
what information will be provided to a bereaved family and when. Information will be
provided at any stage of the investigation on request. The information will be
provided in a manner agreed with the family at the outset of the investigation and
Scottish Government expects this will improve the consistency of advice and support
to families.
Bereaved families will therefore be kept up to date with any significant developments
throughout a death investigation. Whether or not an FAI is ultimately instructed, the
nearest relatives are given the opportunity to be fully engaged in the investigative
process. They will therefore have ample opportunity to meet the appointed
Procurator Fiscal to discuss the findings of the investigation and raise any specific
issues. Their views as to whether there should be an FAI will be explored and taken
into account (though the family‘s views cannot be the only determining factor and
indeed, sometimes there are different views within the family). The question of
whether criminal proceedings are appropriate is of course ultimately for the Lord
Advocate alone, bearing in mind that there must be sufficient evidence in law to
prove the essential elements of any criminal charge. There is also a need for an
independent and objective assessment of whether it is in the public interest to raise
proceedings.
The Scottish Government is therefore satisfied that the current arrangements do
provide a sufficient degree of protection to families and where applicable permit them
to question the findings of an investigation.
The Committee has also asked whether the Scottish system currently offers
the same level of independence of scrutiny of deaths compared to the English
and Welsh counterparts.
Over 11,000 deaths are reported to the Crown Office and Procurator Fiscal Service
each year. Death investigations are carried out by COPFS in around half of these,
so about 5500 cases. Many of these result in criminal proceedings, with only 50-70
14
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each year resulting in an FAI. Thus, the overwhelming majority of deaths
investigated by procurators fiscal do not result in an FAI either because criminal
proceedings have been initiated or because there are no factors which merit a public
examination of the circumstances of the death in order to try to establish whether
any recommendations may be made whereby deaths in similar circumstances may
be avoided in the future. Of the 50-70 inquiries which are held each year, very few
ever come to the attention of the Scottish Government, Parliament or the media.
There are some circumstances of death which result in mandatory FAIs, broadly
those which occur in legal custody or as a result of an accident in the course of a
person‘s employment. These mandatory categories were extended by section 2 of
the recently enacted Inquiries into Fatal Accidents and Sudden Deaths etc.
(Scotland) Act 2016, which was passed unanimously by the Scottish Parliament.
The Lord Advocate may also decide to hold an FAI if he or she decides that a death
was sudden, suspicious or unexplained or occurred in circumstances giving rise to
serious public concern and decides that it is in the public interest for an inquiry to be
held into the circumstances of the death.
It is true that in England and Wales every unforeseen death is subject to a coroner‘s
inquest, which is a relatively limited inquiry into the causes of death. I should point
out, however, that there is a proposed member‘s Bill at Westminster to reduce the
current number of coroner‘s inquests, since it is felt that too many inquests are held
in circumstances where they are not considered necessary and where they may
simply cause unnecessary distress to the bereaved family.
Although the system in Scotland only publicly reviews a small proportion of deaths in
the form of an FAI, all sudden, suspicious or unexplained deaths in Scotland are
subject to independent investigation by COPFS under the leadership of the Lord
Advocate. The views of the bereaved family are also taken into account in reaching
any decision on whether or not there should be a discretionary FAI or whether
discretion should be exercised not to hold an inquiry into a death falling into the
mandatory category on the basis that the circumstances of the death have been
sufficiently established during criminal proceedings.
In England and Wales, the investigation into a death is carried out by a medically or
legally qualified coroner who then also presides over the inquest. In Scotland the
death investigation is carried out by the procurator fiscal who then, in cases where
an FAI is mandatory or the Lord Advocate decides that an FAI is merited, presents
evidence to the sheriff at a judicial inquiry, the FAI. There is therefore an enhanced
level of independent scrutiny in Scotland compared to England and Wales since the
investigation is conducted independently of Government by COPFS and the public
judicial inquiry is presided over by an independent judicial office holder, the sheriff.
The Scottish Government is satisfied that the system of death investigation here
offers not only the same level of independent scrutiny of deaths as in England and
Wales, but permits a more nuanced approach to reflect the views of families and
differing circumstances.
The Committee has also asked whether the Cabinet Secretary would support
some additional review process, outwith the current FAI mechanism, to
provide additional safeguards in cases where families have legitimate
concerns about the results of an investigation.
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The Scottish Government would not support an additional review process outwith the
system of FAIs. If families have legitimate concerns about the outcome of an
investigation by Police Scotland and COPFS, then they can raise a complaint with
Police Scotland themselves and if they remain dissatisfied can refer to the Police
Investigations and Review Commissioner to review how that complaint was handled.
They may also contact the Scottish Fatalities Investigation Unit within COPFS.
If they are not satisfied with a decision not to prosecute then, as noted above, they
may seek a review of that decision under section 4 of the Victims and Witnesses
(Scotland) Act 2014. If they are not content with a decision taken on whether to hold
an FAI then they may seek judicial review of that decision. The Charter for Bereaved
Families will also introduce a process of review in relation to decisions taken on
whether to hold a FAI.
If an additional review process were to be added to all of these other systems of
review, it is difficult to see who would carry out such a review and where the funds to
support it would come from.
Furthermore, an additional review process would raise constitutional issues in
relation to the position of the Lord Advocate as head of both the systems of criminal
prosecution and of investigation of deaths in Scotland. Under section 48(5) of the
Scotland Act 1998, any decision of the Lord Advocate shall continue to be taken by
him or her independently of any other person.
I appreciate that, in some very difficult or complex cases, it is sometimes difficult for
some bereaved families to accept decisions which have been taken by public
officials acting in the public interest. Sometimes it may be only one part of a family
which is not satisfied with the result of a death investigation and the rest of the family
may be content with the conduct of the investigtion.
There is no evidence to suggest, however, that an additional review process would
find it any easier to reach conclusions in difficult cases or that it would necessarily
come to different conclusions. The time taken for such an additional review process
is likely to extend the period of distress for bereaved families and ultimately is
unlikely to provide any more ―closure‖ in difficult and complex cases than the existing
well established and well regarded procedures which are, moreover, being
supplemented by the new Charter for Bereaved Families.
I hope these explanations are helpful to the Committee in their consideration of these
outstanding Petitions.
Paul Wheelhouse MSP
Minister for Community Safety and Legal Affairs
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ANNEXE C
Response from petitioner PE1501 to the Minister for Community Safety and
Legal Affairs’ correspondence to the Committee, 16 February 2016
Our petition was developed with the primary purpose of aiding the effective closure
for some families when faced with the loss of a loved one and it has been
determined to be accidental or self inflicted. We have steered clear of trying to make
this a legal argument but one of principals conversant with a 21st century Justice
system where the needs of the bereaved family is central to that system.
It should also be noted that although our family has been deeply immersed in this
system for what is now approaching 9 years, this petition will deliver no benefit to our
situation but is a manifestation of our learning that will hopefully help others. As with
many families we want some good to come from the loss of a loved one. We have
approached this without recrimination but with a desire for Scotland to have a system
worthy of our social history.
In our progress through the Petitions committee and on to the Justice Committee
there have been inputs from The Law Society of Scotland, Victims support Scotland
and we also had Tony Whittle, ex head of West Yorkshire CID giving evidence in
support of the principles of what we are asking for. Excerpts of their inputs are
recorded below;In written evidence to the committee the Scottish Law Society commented "Given
that there is not full disclosure, we have reservations about the accuracy of the
Scottish Government statement that ‗the nearest relatives are now given the
opportunity to be fully engaged in the investigative process by COPFS‘. In the
absence of full disclosure, can there be full engagement?‖
On the same subject Victim Support Scotland said ―We support the general aim of
providing a vehicle for families to receive full disclosure of information and to
question the findings when the death of a loved one has been officially classed as
self-inflicted or accidental by the Police and COPFS‖.
Tony Whittle shared that the situation in England and Wales is one where the
investigating officers and experts such as Pathologists are required to give evidence
on oath and are questioned by family members, and anyone else with a legitimate
interest in the case. An additional benefit of this approach is that those who are
involved in the investigation of sudden deaths do so with the knowledge that their
investigation will inevitably be subjected to public scrutiny at either a criminal trial or
an inquest.
We have also had a number of inputs from Police Scotland, COPFS, Crown Office
and Government officials. While we appreciate the time they have given to our
proposal we are repeatedly dismayed that they never actually address the central
question pertaining to those families that do want more information and the humanity
in aiding closure. There appears to be conflation of our requests, FAI‘s and those
families that do not want any disclosure.
It should be noted that under the terms of our request that it remains only the Crown
that can enforce a public inquiry without the family consent. We would never wish to
add to a family‘s burden.
In the development of our petition we have taken great care to ensure that we
catered for areas where we could see issues arising from our proposal. To
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understand these we looked extensively at FAI proposals, Coroner inquests, talked
directly with families exposed to the system as it stands and we talked directly to an
ex senior police officer who has been involved in public inquests. The three main
elements we could see as being barriers were;1 - Families not wishing to participate in any further release of information.
2 - Interfering in ongoing enquiries.
3 - Costly and overbearing procedures.
We believe that we have addressed all of this by proposing that information release
would only be for families requesting this, by stipulating that we are only concerned
with investigations that have been completely closed as accident or self infliction and
at least initially the release of documents may be the only aspect that demands any
cost implication.
Obviously if there are significant issues found upon release then there may be
further costs associated but surely this is a cost worth paying if tangible issues
occur? We do not envisage many such cases but if the finding of issues is embraced
as a learning opportunity rather than a punitive exercise, all we have presented is an
opportunity to learn and maybe remedy whatever failings take place.
Within the list of remedies that are highlighted by the Government we can only say
that they are clearly not fit for purpose with respect to the core of the petition. They
are all based upon the idea of complaints being raised when we are in fact primarily
asking for help in getting closure. I have no idea what experience the Committee
have in actually dealing with any of these processes? We personally have more
exposure than we would wish and from experience, they have cost us thousands
and added many years of further unnecessary anguish.
In rejecting this proposal the letter from The Scottish Government suggests that
family members who are dissatisfied can either:
a.
b.
c.
d.

issue civil proceedings against those they believe are responsible
seek a Judicial Review of a decision not to hold an FAI
lodge a formal complaint with Police Scotland
refer the matter to the PIRC

In respect of a) the information they would require is denied them by the current
system and the cost, both financial and emotional, is likely to beyond the means of
most families.
Regarding b) again this would be very expensive, not covered by Legal Aid and
therefore is simply not a feasible option. Even if an FAI was ordered it is subject to
the limitations set out above.
Our experience of point c) gives us no confidence that anything useful would be
achieved. In our own case we submitted complaints in 2008 that were not reviewed
until 2013 and many other complaints raised in 2013. The police failed to uphold our
central complaints but when passed on to PIRC they were upheld. This added
another year and in the time that the entire process ran the key officers we identified
had retired! No one seems to ask how come such experienced officers within Police
Scotland failed to uphold the initial complaint and therefore cause the delays
facilitating the retirement of the officers?
Regarding point d) the majority of our own complaints to PIRC, many of a very
serious nature, have been upheld but without any perceptible action ensuing.
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Further, how does one develop adequate legal argument, complaint detail or raise
plausible improvements if there is no actual access to all of the available information.
From the outset we have made it clear that we are only seeking disclosure of
information in those rare but important cases in which a bereaved family want
closure and subsequently may wish to challenge a COPFS finding of self infliction or
accident.
We believe that a system which would meet this need would not be financially
burdensome nor would it pose a threat to the constitutional position of the Lord
Advocate.
footnote
There is a term in Organisational Psychology which talks of the Schizophrenic
Organisation. This terminology relates to situations where Management groups fail to
take cognisance of external cues and only see the information from within that
supports their view of the world. Within the context of our petition we see that the
Established system (Police, COPFS, Crown Office and Government) have one view
and then we have those outside the system (Victim Support Scotland, Law Society
Scotland and us as petitioners) trying to deliver a different perception. I don‘t know if
I have ever witnessed a better example of a Schizophrenic Organisation.
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ANNEXE D

Stuart Graham, Petitioner PE1501, by email
I have attached below a table that looks at the level of public inquests into deaths in
the stated countries/regions. It is evident that the levels witnessed are on a par with
Canada but very significantly below that of every other analysed country/region.
I have also taken a paragraph (reproduced below) from the report and highlighted
three points. I think in the context of Scotland, that if we did genuinely prize
transparency, the process of investigating deaths is not opaque but is almost
blacked out and has to be taken in the context that the narrative is controlled as this
article puts it, ―by choices made behind the scenes as to which deaths should
proceed to inquest‖.
This last point is raised as a concern in the context of Australia where that inquest
levels are almost 10 times greater than in Scotland! This is raising questions on how
much a nation really understands the causal links to death and is not even dealing
with the individual‘s family‘s right to know.
The systems in these countries have evolved over the past 100 years or more and
do provide greater insight but in evolving this way I believe that they carry legacy
issues we do not have to face. We do have an opportunity to create a 21st century
system that aids the country in understanding cause of death while having the
bereaved family at its core with a given choice to have an inquest or not.
“Although Anglo-American justice systems prize transparency and openness, the
process of investigating deaths remains opaque to the general public, with one
exception: inquests. Inquests, and the publicity surrounding them, shape public
knowledge and understanding of death, particularly how and why unnatural deaths
occur. The entire picture is framed, however, by choices made behind the
scenes as to which deaths should proceed to inquest. Our analysis shows that
those choices tend to emphasize certain types of death and de-emphasize others.”
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TABLE 1: rates of coroners‘ inquests in selected jurisdictions of Australia, the UK, New Zealand, the
Republic of Ireland and Canada*

Jurisdiction and period
Australia†
New South Wales 2000–2007
Victoria 2000–2007
Queensland 2001–2007
Western Australia 2000–2007
United Kingdom
England and Wales 2000–2007
Scotland 2001‡
Northern Ireland 2001

Inquests per 1000 reported deaths, no

New Zealand 2001
Republic of Ireland 2001

286
185

Canada
Ontario 2001
British Columbia 2002–2007

4
2

49
45
50
42
122
5
54

*Unless otherwise stated, rates are adapted from data presented in the Luce report. 1
†Rates in all Australian jurisdictions calculated directly from data in the National Coroners Information

System.
‡Procurators Fiscal perform an analogous role to coroners in Scotland; according to the Luce report,
the deaths reported to and investigated by them are ―comparable to the range handled in many
coronial systems.‖1
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ANNEXE E
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ANNEXE F
Submission to the Justice Committee of the Scottish Parliament related to its
consideration of Petition PE1370 on 27th September 2016
Introduction
As you are aware, the above petition has been kept open by the Justice Committee
since 8th November 2011 to allow various developments related to the Lockerbie
case to be monitored by the committee. A full record of the relevant correspondence
with the Justice Committee is reproduced on the Scottish Parliament website at:
www.parliament.scot/parliamentarybusiness/CurrentCommittees/44107.aspx#PE1370

In this submission Justice for Megrahi wishes to draw the committee‘s attention to
matters which have developed since the petition was last considered on 1 st March
2016.
Developments
Operation Sandwood: Our understanding is that the ongoing investigation by
Police Scotland into JfM‘s allegations of criminality is expected to be completed and
the report submitted to Crown Office before the end of this year. JfM continues to
have faith in the police investigation and appreciates the checks and balances that
have been applied to ensure that the report is free from Crown Office influence,
given the previous Lord Advocate‘s public pronouncements condemning JfM and its
allegations.
JfM‘s liaison with Police Scotland‘s Operation Sandwood investigators continues and
we anticipate having a final meeting with them prior to the report being submitted to
Crown Office. As usual a précis of that meeting will be submitted by Police Scotland
for the committee‘s information.
Crown Office Consideration of Police Report: As previous correspondence with
the committee demonstrates, we continue to have concerns about the objectivity and
independence of Crown Office personnel who will consider the Operation Sandwood
report.
While acknowledging the recent appointment of James Wolffe QC as Lord Advocate
we would ask the committee to note that when the Police report is received by
Crown Office it must be subject to objective and unbiassed consideration, and its
findings must not be undermined by the bias and prejudice identified in the previous
Lord Advocate‘s handling of all matters related to the Lockerbie case. We believe
that the ongoing work of the Justice Committee in monitoring the police report‘s
progress is extremely important and provides a degree of assurance that it will be
dealt with in an open and accountable way.
Kenny MacAskill’s book The Lockerbie Bombing, the search for justice: Since
its publication in May 2016 Mr. MacAskill‘s book has been the subject of
considerable media attention and it is widely acknowledged that some of his views
challenge the validity of Mr. Megrahi‘s conviction.
While not excluding other statements in his book, there are two which we believe are
of particular relevance to our allegations. These appear to challenge statements
previously made by the Crown Office and the Scottish Government reaffirming their
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belief that Mr. Megrahi‘s conviction was safe, and are contrary to information
currently in the public domain.
On page 305 of the book Mr. MacAskill states, ―Clothes in the suitcase that carried
the bomb were acquired in Malta, though not by Megrahi.‖ This statement not only
completely contradicts the evidence on which the court based its ‗guilty‘ verdict and
undermines that verdict, but also has a direct bearing on several of our allegations.
In June 2007 the Scottish Criminal Cases Review Commission referred
Mr Megrahi‘s case to the Appeal Court on six grounds.
In paragraph 21.100 of its Statement of Reasons the SCCRC concludes, ―It is
sufficient to say that in the Commission‘s view any finding that a reasonable court
could not have inferred that the applicant was the purchaser would render the
remaining evidence against him insufficient to convict.‖ In other words if the trial
court judges had not treated the evidence as establishing that Megrahi was the
purchaser they would not, and in law could not, have returned a verdict of guilty.
Mr MacAskill‘s statement quoted above, if true, is damning and completely
undermines the guilty verdict.
On page 316 Mr. MacAskill actually admits, ―There are also aspects of the case that
could not be sustained in a court of law with the high standard of proof beyond
reasonable doubt required and specific rules of evidence needed. There are equally
aspects of the case that may not have seen a criminal conviction sustained on
appeal.‖
We have brought the contents of Mr. MacAskill‘s book to the attention of the
Operation Sandwood investigators and in his appearances to publicise his book he
has confirmed he has been interviewed by the police.
Potential further appeal: JfM has noted the recent publicity suggesting that
Mr Megrahi‘s eldest son Khalid al-Megrahi intends to come to Scotland to resurrect
the appeal against conviction which his father had dropped on his return to Libya in
August 2009.
www.sundaypost.com/news/well-clear-his-name%E2%80%8B-says-lockerbiebomber-al-megrahis-son/
www.telegraph.co.uk/news/2016/09/11/lockerbie-bombers-son-plans-move-toscotland-to-clear-his-father/
We have no information as to the truth or otherwise of these reports.
Conclusion
We believe that the only authority providing any form of political oversight of the
Scottish Justice System is the Justice Committee and as such we believe that your
continuing monitoring of the actions of the prosecution authorities in relation to our
petition is critical and very much in the public interest.
We would respectfully urge the Committee to allow Petition PE1370 to remain on the
table.
Morag G. Kerr, BVMS, BSc, PhD, CBiol, FIBiol, MRCVS
on behalf of the Committee of Justice for Megrahi., 20th September 2016.
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ANNEXE G
Update on SFRS North Control Rationalisation Programme
SFRS is moving into the final stages of the programme to deliver a new Operations
Control (OC) capability for communities across the North of Scotland.
This multi-million pound investment to replace old legacy systems will provide a
greatly improved control infrastructure with state of the art systems and facilities. For
the north of Scotland, OC staff from Aberdeen and Inverness will join colleagues in a
new control room in Dundee, a transition which SFRS aim to complete by March
2017.
An extensive programme of redevelopment and refurbishment works to the facility in
Dundee is underway to create a regional OC for the north of Scotland capable of
deploying resources whenever and wherever they are needed.
On 28 September control staff in Dundee will move into specialised high
specification modular accommodation at the city‘s MacAlpine Road fire station to
allow the refurbishment works to be completed.
SFRS will then begin the process of migrating Aberdeen and Inverness control
operations to the OC in Dundee. It is planned that Aberdeen OC will migrate on
8 November 2016, followed by Inverness OC on 6 December 2016.
All staff going through the migration process continue to receive support. For those
staff not joining colleagues at the OC in Dundee, and have chosen to remain with the
Service, individual assistance and development opportunities continue to be
provided as they are redeployed into new roles.
This transition phase will provide a modern, effective and resilient operation that will
continue to provide full capability while SFRS finalise the new facility. Fail safe
measures have been put in place to ensure resilience during the migration of each
OC and all emergency calls will be handled in the same way and callers will notice
no difference.
A tailored training programme is underway for all staff which will ensure control staff
further develop their knowledge on risks and topography for each of the areas
merging. Existing gazateer systems are being improved as SFRS capture local
knowledge, landmarks and ―locally known as‖ addresses. This sophisticated
technology, combined with skills of highly trained control operators will further
enhance the service provided.
The programme will be complete following the extensive refurbishment of the OC at
MacAlpine Road, Dundee, when staff will move into the new and improved OC which
will serve the communities in the north in March 2017.
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ANNEXE H
Extract from Police Scotland Contact Command & Control Progress Report, 25
August 2016
The key milestones within this proposed indicative timeline are:
Successful implementation of the Aspire upgrade, bringing increased
ICT stability.
Confirmation of the end state staff numbers, following independent
assurance by consultants.
Virtualisation of calls across the East and West instigated, bringing
greater resilience to call handling across the country.
Transfer of Business from Dundee Service Centre, to Police Scotland
Service Centre.
Transfer of Business from Aberdeen Service Centre & Area Control
Room, to Police Scotland Service Centre and ACR North (Dundee).
Transfer of Business from Inverness SC & ACR, to Police Scotland
Service Centre and ACR North (Dundee).
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