J/S5/18/19/A

JUSTICE COMMITTEE
AGENDA
19th Meeting, 2018 (Session 5)
Tuesday 19 June 2018
The Committee will meet at 10.30 am in the Mary Fairfax Somerville Room (CR2).
1.

Decisions on taking business in private: The Committee will decide whether
to take item 3 in private. The Committee will also decide whether to consider its
draft Stage 1 report on the Management of Offenders (Scotland) Bill in private
today and at future meetings.

2.

Subordinate legislation: The Committee will consider the following negative
instruments—
Courts Reform (Scotland) Act 2014 (Regulation of Fees) (Specified
Persons) Order 2018 (SSI 2018/158);
Tenements (Scotland) Act 2004 (Heating Services) Regulations 2018
(SSI 2018/163).

3.

Remand: The Committee will continue consideration of a draft report.

4.

Management of Offenders (Scotland) Bill: The Committee will consider a
draft Stage 1 report.

Stephen Imrie
Clerk to the Justice Committee
Room T2.60
The Scottish Parliament
Edinburgh
Tel: 0131 348 5195
Email: justicecommittee@parliament.scot
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The papers for this meeting are as follows—
Agenda item 2
Paper by the clerk - Negative SSIs
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Agenda item 3
Private paper - Remand
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Agenda item 4
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Justice Committee
19th Meeting, 2018 (Session 5), Tuesday 19 June 2018
Subordinate legislation
Note by the clerk
Purpose
1.

This paper invites the Committee to consider the following negative instruments:


Courts Reform (Scotland) Act 2014 (Regulation of Fees) (Specified
Persons) Order 2018 (SSI 2018/158) [see page 3];



Tenements (Scotland) Act 2004 (Heating Services) Regulations 2018
(SSI 2018/163) [see page 5];

2.
If the Committee agrees to report to the Parliament on either of the instruments it
is required to do so by 25 June 2018.
Procedure for negative instruments
3.
Negative instruments are instruments that are “subject to annulment” by
resolution of the Parliament for a period of 40 days after they are laid. This means they
become law unless they are annulled by the Parliament. All negative instruments are
considered by the Delegated Powers and Law Reform Committee (on various
technical grounds) and by the relevant lead committee (on policy grounds).
4.
Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead committee
recommending annulment of the instrument.
5.
If the motion is agreed to by the lead committee, the Parliamentary Bureau must
then lodge a motion to annul the instrument to be considered by the Parliament as a
whole. If that motion is also agreed to, the Scottish Ministers must revoke the
instrument.
6.
Each negative instrument appears on the Justice Committee‟s agenda at the first
opportunity after the Delegated Powers and Law Reform Committee has reported on
it. This means that, if questions are asked or concerns raised, consideration of the
instrument can usually be continued to a later meeting to allow the Committee to
gather more information or to invite a Minister to give evidence on the instrument.
Members should however note that, for scheduling reasons, it is not always possible to
continue an instrument to the following week. For this reason, if any Member has
significant concerns about a negative instrument, they are encouraged to make this
known to the clerks in advance of the meeting.
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7.
In many cases, the Committee may be content simply to note the instrument and
agree to make no recommendations on it.
Guidance on subordinate legislation
8.
Further guidance on subordinate legislation is available on the Delegated Powers
and Law Reform Committee‟s web page at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegate
d-powers-committee.aspx
Recommendation
9.

The Committee is invited to consider the instruments.
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COURTS REFORM (SCOTLAND) ACT 2014 (REGULATION OF FEES) (SPECIFIED
PERSONS) ORDER 2018 (SSI 2018/158)
Introduction
10.
The instrument is made under section 105(1)(f) and 106(1)(f) of the Courts
Reform (Scotland) Act 2014. The Order specifies additional persons in respect of
whom the Court of Session may make provision concerning the fees, including the
fees recoverable in an award of judicial expenses, of various persons in relation to
proceedings in the Court of Session, the Sheriff Appeal Court and the sheriff court.
11.
Further details on the purpose of the instrument can be found in the policy note
(see below).
12.

The instrument comes into force on 29 June 2018.

DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION
13.
The Delegated Powers and Law Reform (DPLR) Committee considered this
instrument at its meeting on 29 May 2018 and agreed that it did not need to draw it to
the attention of the Parliament on any grounds within its remit.
JUSTICE COMMITTEE CONSIDERATION
14.
If the Committee agrees to report to the Parliament on this instrument, it is
required to do so by 25 June 2018.
Policy Note: Courts Reform (Scotland) Act 2014 (Regulation of Fees) (Specified
Persons) Order 2018 (SSI 2018/158)
Policy
1. The power to regulate fees is set out in the Courts Reform (Scotland) Act 2014.
Sections 105 and 106 provide a power for the Court of Session to make provision
for fees for solicitors, messengers-at-arms, witnesses, shorthand writers and
persons executing diligence.
2. This Order expands the list above and specifies additional persons in respect of
whom the Court may exercise its powers to make Acts of Sederunt (rules of court)
concerning the fees, including the fees recoverable in an award of judicial
expenses, of various persons in relation to proceedings in the Court of Session, the
Sheriff Appeal Court and the sheriff court. Articles 2 and 3 specify that the
additional persons are persons who have the right to conduct litigation, or have
rights of audience, by virtue of the granting of an application made under section
25 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (at present,
commercial attorneys); and persons preparing transcripts of evidence.
3. The fees of commercial attorneys were already regulated by previous legislation
(the Sheriff Courts (Scotland) Act 1907, as amended). Similarly, shorthand writers
were already regulated but modern practice involving digital recording means that
the broader term of „transcribing evidence‟ is required.
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Consultation
4. The Order follows discussions with the Lord President‟s Private Office. In line with
the statutory requirement in sections 105(4) and 106(4) of the Courts Reform
(Scotland) Act 2014, the Lord President has been formally consulted. Targeted
consultation was undertaken with the Association of Commercial Attorneys and no
comments were offered on the fees provisions.
Financial effects
5. There are no obvious financial effects of this Order which merely confers powers
upon the Court of Session to make Acts of Sederunt.
Impact Assessments
6. No impact assessments were considered necessary for this Order.
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TENEMENTS (SCOTLAND) ACT 2004 (HEATING SERVICES) REGULATIONS 2018
(SSI 2018/163)
Introduction
15.
The instrument is made under section 19 of the Tenements (Scotland) Act
2004. The Regulations facilitate the installation, by owners, of communal heating and
heating services supplied by a district heat network in tenements.
16.
Further details on the purpose of the instrument can be found in the policy note
(see below).
17.

The instrument comes into force on 13 July 2018.

DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION
18.
The Delegated Powers and Law Reform (DPLR) Committee considered this
instrument at its meeting on 5 June 2018 and agreed that it did not need to draw it to
the attention of the Parliament on any grounds within its remit.
JUSTICE COMMITTEE CONSIDERATION
19.
If the Committee agrees to report to the Parliament on this instrument, it is
required to do so by 25 June 2018.
Policy Note: Tenements (Scotland) Act 2004 (Heating Services) Regulations
2018 (SSI 2018/163)
Background
1. The Tenements (Scotland) Act 2004
http://www.legislation.gov.uk/asp/2004/11/contents deals with the law on
tenements with “tenement” defined in section 26. The term covers a wide range of
property including traditional sandstone tenements, houses converted into flats,
high rise blocks and “four-in-a-block”.
2. The Scottish Government were approached by Aberdeen City Council for
regulations to be made under section 19 of the 2004 Act to help them continue
with their programme of installing district heating in tenement blocks. District
heating is provided by the installation of pipes carrying hot water or steam in
communal areas.
3. A similar request was made by Scottish Gas Networks for the installation of gas
pipes in common parts of tenements. As the supply of gas through pipes is
reserved, an Order under section 104 of the Scotland Act 1998 is proposed for
laying in the UK Parliament by the UK Government, which lays down installation
procedures similar to those in these Regulations.
4. Section 19 of the 2004 Act provides that owners of a flat are entitled to lead pipes,
cables or other equipment through any part of the tenement (apart from parts
wholly within another owner‟s flat) for the provision to that owner‟s flat of such
services as the Scottish Ministers may prescribe by way of regulations.
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5. When making regulations prescribing services under section 19, the Scottish
Ministers may lay down procedures for installing owners to follow when exercising
rights under section 19. Such procedures can cover, for example, notifying other
owners and taking account of any objections they may have. The Scottish
Ministers may make provision for different procedures to be followed in relation to
different services.
6. No regulations have been made to date under section 19.
Policy Objective
7. The Regulations under section 19 of the 2004 Act are to facilitate the installation,
by owners, of communal heating and heating services supplied by a district heat
network in tenements.
8. Currently if an owner wishes to install such a service, unless there is provision
allowing for this in the title deeds of all relevant properties, they will need to obtain
consent from all homeowners and try to resolve any objections through discussion.
If agreement is not reached it may not be possible to install the service. These
Regulations grant rights to lead and fix pipes, cables and other equipment, subject
to the procedure set out for exercising these installation rights. They give other
owners a chance to object and contain provision for any unresolved disputes to be
taken to the sheriff.
9. In preparing these Regulations, the Scottish Government has taken into account
the following:


In many cases, proposed installations are being carried out as part of work to
alleviate fuel poverty and/or to provide more efficient heating services. This has
beneficial effects for bill-payers and for the environment.



Tackling fuel poverty feeds into the Scottish Government‟s national outcome to
live in well-designed, sustainable places where we are able to access the
amenities and services we need:
http://www.gov.scot/About/Performance/scotPerforms/outcome



The Regulations only apply when nothing is laid down in the title deeds
enabling (or explicitly prohibiting) installation of pipes of this nature in common
parts of tenements.



The aim of these Regulations is to provide a relatively simple process for the
installing owner to follow and to ensure that any owners who object are given a
chance to outline their objections.



The Regulations provide the option of a case being taken to court if agreement
cannot be reached.

10. Homeowners with an existing title condition allowing pipes to be installed in
common areas would continue to rely on the title condition rather than the default
scheme in the Regulations. The Regulations define "title condition" by reference to
section 122 of the Title Conditions (Scotland) Act 2003
http://www.legislation.gov.uk/asp/2003/9/section/122 and this definition includes
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both real burdens and servitudes. Our reasons for creating a default scheme
which applies where title conditions do not already make provision are:
 There may be good reasons for the existence of the title condition in the deeds
(e.g. the particular lay-out of the tenement).
 We do not wish to remove existing rights.
 This is generally in line with the 2004 Act. The Tenement Management Scheme
provided for in schedule 1 of the 2004 Act is a default scheme.
11. The aim is to provide clarity for all parties concerned. The Regulations will apply
where there is nothing laid down in title conditions which could provide for how
pipes of this nature may be installed in the common parts of tenements.
12. There have already been some significant heat network developments in Scotland.
The Scottish Government's draft Heat Generation Policy Statement of March 2014
http://www.gov.scot/Publications/2014/03/2778/7 proposes a target of 40,000
homes to be supplied with affordable low carbon heat through heat networks and
communal heating by 2020. These regulations will provide some assistance to
achieve the above mentioned target.
Consultation
13. Between 21 January and 14 April 2016, the Scottish Government carried out a
formal consultation on the draft Tenements (Scotland) Act 2004 (Heating Services)
Regulations: http://www.gov.scot/Publications/2016/01/3668/1
14. The responses on the consultation have been published.
(https://consult.scotland.gov.uk/family-and-property-law/tenements-scotland-act2004-regulations/consultation/published_select_respondent) Twelve responses
were received, including from local authorities, consumer and advisory bodies The
Energy Savings Trust and Citizen Advice Scotland and one academic.
15. There was overriding support and agreement that the Regulations should be
made.
16. In light of comments raised by respondents on the use of an alternative dispute
resolution (ADR) process to try to reach agreement where an owner objects,
provision related to ADR was not included in the Regulations. Including provision
for ADR was suggested during Business and Regulatory Impact Assessment
interviews where it was suggested there should be a further step to resolve any
issues prior to going to court. Although respondents were supportive of the use of
ADR, there were concerns on the lack of clarity on what the process would involve
and on the cost of using ADR. The Scottish Government concluded it would be
unhelpful to lay down detail in the Regulations on what ADR consists of, as there
can be many different types of ADR. However, the requirement for the installing
owner to try and reach agreement with any objecting owner remains. This could
include an ADR process.
17. We have taken on points raised by Aberdeen City Council. This has resulted in
more information being provided in the installation notice issued to the
homeowners in the tenement about the work. The notice includes information
about the on-going maintenance and repair of the equipment once it is installed.
Concerns were also raised about what would happen if the contractor carrying out
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the installation should cease trading. Installing owners must outline the
arrangements that will be put into place to ensure the work is completed.
Impact Assessment
18. No Child Rights and Wellbeing Impact Assessment (CRWIA) or Data Protection
Impact Assessment (DPIA) have been prepared as the Regulations have no
specific impact in these areas.
19. On a Strategic Environmental Assessment (SEA), a Draft Heat Generation Policy
Statement Strategic Environmental Assessment – Environmental Report has been
prepared generally (not specifically for these regulations):
http://www.gov.scot/Publications/2014/03/7673/downloads#res445636
20. An Equality Impact Assessment (EQIA) was undertaken. During the framing
exercise we considered whether homeowners who are given notice of the
proposed installation might be unable to read the notice due to a disability or
because a lack of knowledge of the English language. This point was raised
during the BRIA interviewees, although it was not an issue that they had come
across. We concluded that it would not be proportionate to make specific
provision in the Regulations to address this point, as the degree of impact on the
protected characteristics was limited. However, the Scottish Government would
expect installing owners, who will generally be working with larger organisations,
to work with neighbours who may have difficulty in reading English.
21. The Regulations are to facilitate the installation, by owners, of communal heating
and heating services supplied by a district heat network in tenements. This will
facilitate work by utility companies and/or social landlords to provide access to
more economical fuel services which can help alleviate fuel poverty. Reference to
this was made in both consultation on the draft Regulations and the Business and
Regulatory Impact Assessment.
Financial effects
22. A Business and Regulatory Impact Assessment (BRIA) has been completed.
During the BRIA process none of the interviewees could quantify in cash terms the
financial benefit of the Regulations. It was noted that the Regulations provide a
simple process to follow and, therefore, could save the installing owner time and
money. In addition, having a clear process to follow may prevent installation
projects overrunning. This may have some financial benefit to the overall budget
assigned to such projects.
23. Fees will be incurred if the installing owner decides to make an application to the
sheriff to gain permission to proceed with an installation after failing to reach an
agreement with objecting owners. The court fee will be consistent with those
charged for similar type of summary applications to the Sheriff Court. In addition,
there may be costs incurred in relation to obtaining legal representation. However,
interviewees suggested that court action in this area would be infrequent.
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