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JUSTICE COMMITTEE
AGENDA
3rd Meeting, 2019 (Session 5)
Tuesday 22 January 2019
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2).
1.

Subordinate legislation: The Committee will consider the following negative
instruments—
Multilingual Standard
(SSI 2018/373);

Forms

(Fees)

(Scotland)

Regulations

2018

Multilingual Standard Forms (Consequential Amendments) (Scotland)
Regulations 2018 (SSI 2018/374).
2.

Justice Sub-Committee on Policing: The Committee will consider a report
back from the Sub-Committee meeting held on 17 January 2019.

3.

Vulnerable Witnesses (Criminal Evidence) (Scotland) Bill (in private): The
Committee will consider a draft Stage 1 report.

4.

Management of Offenders (Scotland) Bill (in private): The Committee will
consider a draft Stage 1 report.

Stephen Imrie
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Room T2.60
The Scottish Parliament
Edinburgh
Tel: 0131 348 5195
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Agenda item 1
Paper by the clerk - SSIs
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Agenda item 2
Paper by the clerk - Justice Sub-Committee on Policing
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Agenda item 3
Private paper - Vulnerable Witnesses (Criminal Evidence)
(Scotland) Bill

J/S5/19/3/3 (P)

Agenda item 4
Private paper - Management of Offenders (Scotland) Bill
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Justice Committee
3rd Meeting, 2019 (Session 5), Tuesday 22 January 2019
Subordinate legislation
Note by the clerk
Purpose
1.

This paper invites the Committee to consider the following negative instruments:


Multilingual Standard Forms
(SSI 2018/373) [see page 3];



Multilingual Standard Forms (Consequential Amendments) (Scotland)
Regulations 2018 (SSI 2018/374) [see page 3].

(Fees)

(Scotland)

Regulations

2018

2.
If the Committee agrees to report to the Parliament on the instruments it is
required to do so by 4 February 2019.
Procedure for negative instruments
3.
Negative instruments are instruments that are “subject to annulment” by
resolution of the Parliament for a period of 40 days after they are laid. This means they
become law unless they are annulled by the Parliament. All negative instruments are
considered by the Delegated Powers and Law Reform Committee (on various
technical grounds) and by the relevant lead committee (on policy grounds).
4.
Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead committee
recommending annulment of the instrument.
5.
If the motion is agreed to by the lead committee, the Parliamentary Bureau must
then lodge a motion to annul the instrument to be considered by the Parliament as a
whole. If that motion is also agreed to, the Scottish Ministers must revoke the
instrument.
6.
Each negative instrument appears on the Justice Committee‟s agenda at the first
opportunity after the Delegated Powers and Law Reform Committee has reported on
it. This means that, if questions are asked or concerns raised, consideration of the
instrument can usually be continued to a later meeting to allow the Committee to
gather more information or to invite a Minister to give evidence on the instrument.
Members should however note that, for scheduling reasons, it is not always possible to
continue an instrument to the following week. For this reason, if any Member has
significant concerns about a negative instrument, they are encouraged to make this
known to the clerks in advance of the meeting.
7.
In many cases, the Committee may be content simply to note the instrument and
agree to make no recommendations on it.
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Guidance on subordinate legislation
8.
Further guidance on subordinate legislation is available on the Delegated Powers
and Law Reform Committee‟s web page at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegate
d-powers-committee.aspx
Recommendation
9.

The Committee is invited to consider the instruments.
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MULTILINGUAL STANDARD FORMS (FEES) (SCOTLAND) REGULATIONS 2018
(SSI 2018/373)
The instrument
10.
The instrument is made under section 56(1) and (2) of the Finance Act 1973.
The Regulations make provision so that National Records of Scotland can charge a
fee of £10 for issuing multilingual standard forms to be attached to civil status
documents for presentation in other EU Member States.
MULTILINGUAL STANDARD FORMS (CONSEQUENTIAL AMENDMENTS)
(SCOTLAND) REGULATIONS 2018 (SSI 2018/374)
The instrument
11.
The instrument is made under section 2(2) of the European Communities Act
1972. The Regulations amend the Marriage (Scotland) Act 1977 and the Civil
Partnership Act 2004. The aim is to ensure that the provisions of those Acts reflect the
EU Regulation‟s requirement that multilingual standard forms from other EU Member
States are accepted as translation aids. The amendments to the 1977 and the 2004
Acts specifically relate to multilingual standard forms attached to civil status
documents presented to registrars when couples submit notice of intention to marry or
enter a civil partnership.
12.
Further details on the purpose of the instruments can be found in the policy note
(see below).
13.

The instruments come into force on 16 February 2019.

DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION
14.
The Delegated Powers and Law Reform (DPLR) Committee considered these
instruments at its meeting on 8 January 2019 and agreed that it did not need to draw
them to the attention of the Parliament on any grounds within its remit.
JUSTICE COMMITTEE CONSIDERATION
15.
If the Committee agrees to report to the Parliament on these instruments, it is
required to do so by 4 February 2019.
POLICY NOTE
Multilingual Standard Forms (Fees) (Scotland) Regulations 2018 (SSI 2018/373)
Multilingual Standard Forms
Regulations 2018 (SSI 2018/374)

(Consequential

Amendments)

(Scotland)

Policy Objectives
This Scottish Statutory Instrument (SSI) contributes to the implementation of
Regulation (EU) 2016/1191 of the European Parliament and of the Council on
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promoting the free movement of citizens by simplifying the requirements for presenting
certain public documents in the European Union1 (“the EU Regulation”).
The EU Regulation is due to take full effect on 16 February 2019.
The aim of the EU Regulation is to help the free movement of people across the EU.
In particular, when EU citizens present civil status documents in another EU Member
State, some jurisdictions require a process of “legalisation” to confirm that the
document is genuine. This often involves attaching an “apostille” to the document. In
the UK, the Foreign and Commonwealth Office (FCO) provide a “legalisation” service2.
The EU Regulation will remove the need for legalisation for some civil status
documents being presented within the EU. The list of civil status documents covered
is at Annex A.
In addition, for some documents, multilingual standard forms are being established to
reduce the need for certified translations: the list of these documents is at Annex B.
These multilingual standard forms do not have any legal value by themselves but
when attached to the civil status document act as a translation aid. When they are so
attached, the civil status document has to be accepted by the public authority without
any further translation, so long as the authority to which the document is presented
considers that the information included in the multilingual standard form is sufficient to
process the document.
NRS are taking steps so that from 16 February 2019, they will be able, on request, to
issue multilingual standard forms for:






Birth
Death
Marriage
Capacity to marry3
Civil partnership

This SSI amends the Marriage (Scotland) Act 1977 and the Civil Partnership Act 2004.
The aim is to ensure that the provisions of those Acts reflect the EU Regulation‟s
requirement that multilingual standard forms from other EU Member States are
accepted as translation aids. The amendments to the 1977 and the 2004 Acts
specifically relate to multilingual standard forms attached to civil status documents
presented to registrars when couples submit notice of intention to marry or enter a civil
partnership.
This SSI follows the negative procedure. This is because the amendments it contains
involve minor changes in consequence of the directly applicable provisions of the EU
Regulation to ensure the provisions of the 1977 Act and the 2004 Act are consistent
with the Regulation.

1

The EU Regulation is at: https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX%3A32016R1191
More information on the legalisation service provided by the FCO is at https://www.gov.uk/getdocument-legalised.
3
“Capacity” in this context means legal capacity to marry: section 7 of the Marriage (Scotland) Act 1977
refers.
2
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The effect of leaving the EU
The EU Regulation is directly applicable to EU Member States, such as the United
Kingdom.
The United Kingdom is expected to leave the EU on 29 March 2019.
If the UK should leave the EU without a negotiated settlement, the Scottish
Government‟s planned approach to the EU Regulation is:


At the moment (and without the EU Regulation being in place), Scottish public
bodies accept the validity of civil status documents issued by other countries,
whether in the EU or not). That will continue.



Multilingual standard forms issued by EU Member States could continue to be
accepted as translation aids for civil status documents presented in Scotland.



Demand for multilingual standard forms issued by NRS might disappear as
NRS would have to advise applicants that there is no guarantee EU Member
States would accept them.

The current expectation is that if the UK reaches a negotiated settlement on EU
withdrawal there will be a transitional period after the UK leaves the EU. This
transitional period is expected to last from 29 March 2019 until 31 December 2020
(and there is the possibility of this being extended). The expectation is that the EU
Regulation would continue to apply during any such transitional period.
Whether or not the EU Regulation will apply after the end of any such transitional
period depends on the longer-term arrangements between the EU and the UK.
Specific points in relation to the EU Regulation are:


It is uncertain whether after any transitional period the EU-27 Member States
(i.e. the EU without the UK) would continue to treat civil status documents
issued by the UK as if they were civil status documents issued by a Member
State.



Under Article 12 of the EU Regulation, the European e-justice Portal4 will
contain model multilingual standard forms relating to a number of civil status
documents. Whilst information on the European e-Justice Portal is available to
all, it is uncertain if UK authorities will continue to have access to the Portal to
upload information on to it after any transitional period.



Under the EU Regulation (see Articles 14, 16 and 22), an EU Member State can
use the EU‟s Internal Market Information System (“IMI”) to send queries to
another Member State about a civil status document. It is uncertain if UK
authorities will continue to have access to IMI after any transitional period.

Consultation
The Scottish Government has worked closely with NRS on the implementation of the
EU Regulation.

4

https://e-justice.europa.eu/home.do
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The Scottish Government issued and published a circular5 to alert public bodies to the
implications of the EU Regulation and to ask any public body with concerns to alert the
Scottish Government.
In relation to the UK‟s forthcoming departure from the EU, the Scottish Government
carried out a short consultation on family and civil law and Brexit6 and included this EU
Regulation as one of the areas affected.
Impact Assessments
The Scottish Government does not consider that the following Impact Assessments
are required:







Equality Impact Assessment. There is no effect on equalities.
Child Rights and Wellbeing Impact Assessment. There is no specific impact on
children and young people.
Strategic Environmental Assessment. There is no significant impact on the
environment.
Data Protection Impact Assessment. There is no impact on data protection
issues.
Islands Impact Assessment. No differential impact on the islands is
envisaged.
Fairer Scotland Duty Assessment. These SSIs do not reduce inequalities of
outcome caused by socioeconomic disadvantage, although in some cases they
may reduce costs for UK nationals seeking to present civil status documents in
other EU Member States.

Financial Effects
The Minister for Community Safety confirms that no Business and Regulatory Impact
Assessment (BRIA) is necessary as the instrument has no significant financial effects
on the Scottish Government, local government or on business.
There are potential savings for UK citizens in relation to presenting civil status
documents in other EU Member States as requirements laid down by other Member
States for legalisation of documents covered by the EU Regulation will be removed.
The current fee charged by the FCO for legalisation is £30 per document, plus courier
fees or postage7. In the context of the UK‟s departure from the EU, these potential
savings will only arise so long as EU Member States accept UK civil status documents
without legalisation as a consequence of the EU Regulation. If and when that ceases
to be the case, UK civil status documents may need to be legalised again.
There are also potential savings for UK citizens in relation to the use of civil status
documents in other EU Member States where other Member States currently require
the documents to be accompanied by a translation. As indicated above, NRS intend
to produce multilingual standard forms in relation to birth, death, marriage, capacity to
marry and civil partnership. It may be cheaper for the citizen to provide the
multilingual standard form with the underlying document rather than a translation. The
Multilingual Standard Forms (Fees) (Scotland) Regulations 2018 set the fee for
5

The Circular is at https://www2.gov.scot/Resource/0054/00541273.pdf.
https://www.gov.scot/Topics/Justice/law/17867/brexit
7
https://www.gov.uk/get-document-legalised
6
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providing a multilingual standard form at £10. However, as with legalisation fees,
these potential savings will only arise so long as EU Member States accept UK
multilingual standard forms under the EU Regulation. Should that cease to be the
case, translations will be required again.
There may also be some savings for the FCO if it no longer needs to provide the
legalisation service in relation to UK civil status documents covered by this Regulation
being presented in other Member States. However, the FCO legalisation service will
also lose income so long as EU Member States accept UK civil status documents as a
consequence of this EU Regulation.
There may be some lost income to commercial translators who charge for translations
of civil status documents for use in EU Member States, so long as EU Member States
accept UK multilingual standard forms under the EU Regulation.
ANNEX A: CIVIL STATUS DOCUMENTS COVERED BY EU REGULATION
2016/1191
Birth
A person being alive8
Death
Name9
Marriage, including capacity to marry and marital status10
Divorce, legal separation or marriage annulment
Registered partnership11, including capacity to enter into a registered partnership12
and registered partnership status13
Dissolution of a registered partnership, legal separation or annulment of a registered
partnership.
Parenthood14.

8

There is no official certificate on a person being alive in Scotland, although notaries public may issue
such a certificate.
9
There is no specific certificate on name in Scotland although, of course, names are recorded in the
entry in the birth register.
10
There is no official certificate on marital status in Scotland. Recital (13) of the preamble to the EU
Regulation says that “The concept of „marital status‟ should be interpreted as referring to an individual‟s
status of being married, separated or unmarried, including being single, divorced or widowed.”
11
“Registered partnership” is the equivalent of civil partnership in Scotland.
12
The only capacity to enter into a civil partnership certificate issued by registrars in Scotland relates to
civil partnerships being entered into in England and Wales where one of the parties resides in Scotland
and the other in England and Wales. Section 97 of the Civil Partnership Act 2004 refers.
13
There is no official certificate on civil partnership status in Scotland.
14
Recital (14) of the preamble to the EU Regulation says that “The concept of „parenthood‟ should be
interpreted as meaning the legal relationship between a child and the child‟s parents”. It is possible to
obtain a declarator of parentage from the courts in Scotland.
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Adoption
Domicile and/or residence15.
Nationality
Absence of a criminal record16
Notes
1.

This list is taken from Article 2 of the EU Regulation.

2.
Recital (7) of the preamble makes it clear that the EU Regulation does not
require Member States to issue public documents that do not exist under their national
law.
ANNEX B: CIVIL STATUS DOCUMENTS WHERE A MULTILINGUAL STANDARD
FORM TO AID TRANSLATION IS BEING ESTABLISHED UNDER EU
REGULATION 2016/1191
Birth
A person being alive17
Death
Marriage, including capacity to marry and marital status18
Registered partnership19, including capacity to enter into a registered partnership20
and registered partnership status21
Domicile and/or residence22.
Absence of a criminal record
Note
This list is taken from Article 1 of the Regulation.

15

There is no official certificate on domicile or residence in Scotland.
Certificates to present overseas showing the absence of a criminal record are done on a UK basis:
https://www.acro.police.uk/Police_Certificates_FAQs.aspx.
17
Notaries public in Scotland will not have to issue multilingual standard forms for certificates that a
person is still alive as the UK has advised the European Commission that these certificates are not in an
appropriate format for the multilingual standard forms.
18
There is no official certificate on marital status in Scotland.
19
“Registered partnership” is the equivalent of civil partnership in Scotland.
20
The only capacity to enter into a civil partnership certificate issued by registrars in Scotland relates to
civil partnerships being entered into in England and Wales where one of the parties resides in Scotland
and the other in England and Wales. Section 97 of the Civil Partnership Act 2004 refers.
21
There is no official certificate on civil partnership status in Scotland.
22
There is no official certificate on domicile or residence in Scotland.
16
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Justice Committee
3rd Meeting, 2019 (Session 5), Tuesday 22 January 2019
Feedback from the Justice Sub-Committee on Policing
Note by the clerk

1. The Justice Sub-Committee on Policing met on 17 January 2019 when it took
evidence from the Cabinet Secretary for Justice on the policing aspects of the
Scottish Government’s draft budget for 2019-20.
2. The Committee received written evidence from the Scottish Police Authority and
Police Scotland which indicated that, in their view, the draft capital and resource
allocations provided fell short of what the police service requires to meet
demands and transform.
3. The Cabinet Secretary told the Committee that he expected the additional capital
funding of £12 million to be used by Police Scotland to implement its digital, data
and ICT strategy. In response to the views of Police Scotland and the SPA that
the draft budget would only enable a partial implementation of the strategy,
Mr Yousaf said that the cost of each element of the strategy would not be
confirmed until a full business case for each was produced.
4. The Sub-Committee questioned whether the remaining capital funding, to be
used by Police Scotland to maintain its fleet and estate would be sufficient. It was
concerned that it remained the same as the previous financial year. As Police
Scotland has had an overspend on its fleet management of around £6 million in
this financial year, members were concerned that this was unsustainable. The
Cabinet Secretary acknowledged that this was an issue and committed to
consider it before the next spending review.
5. The Cabinet Secretary confirmed that the revenue funding would cover the
increase in staff numbers at the SPA and the agreed pay award for police
officers. Mr Yousaf explained that the £25 million VAT reclaimed from the UK
Government had been used to partly fund the police officer pay award.
6. The Cabinet Secretary confirmed that due to on-going uncertainty around Brexit
the current assumptions underpinning the overall budget for policing remained
subject to review in light of Brexit-related planning being undertaken by Police
Scotland and the SPA. Mr Yousaf added that the Chief Constable’s decision to
bring forward the recruitment of 120 officers as part of Brexit contingency
planning would impact on its ability to meet its planned deficit reduction. The
Cabinet Secretary also confirmed that he expects Police Scotland to continue to
make efficiency savings within the next financial year.
7. The Sub-Committee is to take evidence on the draft policing budget for 2019-20
from the Chief Constable, Iain Livingstone, on 31 January.
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