J/S5/20/29/A

JUSTICE COMMITTEE
AGENDA
29th Meeting, 2020 (Session 5)
Tuesday 24 November 2020
The Committee will meet at 10.00 am in the David Livingstone Room (CR6).
1.

Decision on taking business in private: The Committee will decide whether
to consider all drafts of its report on the Hate Crime and Public Order (Scotland)
Bill, in private, at future meetings.

2.

Hate Crime and Public Order (Scotland) Bill: The Committee will take
evidence on the Bill at Stage 1 from—
Emma Ritch, Executive Director, Engender;
Susan Smith, Director, For Women Scotland;
Dr Marsha Scott, Chief Executive Officer, Scottish Women's Aid;
and then from—
Humza Yousaf, Cabinet Secretary for Justice, Bill Brash, Bill Team
Leader, Philip Lamont, Head of Criminal Law, Practice and Licensing Unit,
Jo Gillies, Head of Connected Communities Unit, Rachael Wilson,
Cohesive Communities Team Leader, Clare McKinlay, Solicitor, Scottish
Government Legal Directorate, Criminal Justice, Police and Fire Division,
and Patrick Down, Policy Officer, Criminal Law, Practice and Licensing
Unit, Scottish Government.

3.

Subordinate legislation: The Committee will take evidence on the
International Organisations (Immunities and Privileges) (Scotland) Revocation
Order 2021 [draft] from—
Humza Yousaf, Cabinet Secretary for Justice, Susan Black, Senior Policy
Officer, and Jo-anne Tinto, Solicitor, Scottish Government Legal
Directorate, Scottish Government.
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4.

Subordinate legislation: Humza Yousaf (Cabinet Secretary for Justice) to
move—
S5M-22981—That the Justice Committee recommends that the
International Organisations (Immunities and Privileges) (Scotland)
Revocation Order 2021 [draft] be approved.

5.

Hate Crime and Public Order (Scotland) Bill (in private): The Committee will
review the evidence heard earlier in the meeting.

Stephen Imrie
Clerk to the Justice Committee
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The Scottish Parliament
Edinburgh
Tel: 0131 348 5195
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Justice Committee
29th Meeting, 2020 (Session 5), Tuesday, 24 November 2020
Hate Crime and Public Order (Scotland) Bill
Paper from the Clerk
Introduction
1. The Hate Crime and Public Order (Scotland) Bill (―the Bill‖) was introduced by the
Cabinet Secretary for Justice on 23 April 2020 and referred to the Justice
Committee. The Bill and accompanying documents can be accessed here.
2. The purpose of the Bill is to modernise, consolidate and extend hate crime
legislation in Scotland. The law in this area has evolved over time in a
fragmented manner with the result that different elements of hate crime law are
located in different statutes. There is therefore a lack of consistency and the
relevant legislation is not considered as user-friendly as it could be. The Scottish
Government believes that the Bill will consolidate existing hate crime legislation
within one statute to provide greater clarity, transparency and consistency.
3. There is no single accepted definition of hate crime. In his independent review, of
hate crime legislation in Scotland commissioned by the Scottish Government for
their consultation, Lord Bracadale used the following definition:
“Offences which adhere to the principle that crimes motivated by hatred or
prejudice towards particular features of the victim’s identity should be treated
differently from ordinary crimes”
Background
4. According to the Scottish Government’s policy memorandum which accompanies
the Bill, it will ―modernise and extend existing hate crime legislation‖ by:






Adding age as a new characteristic in connection with the aggravation of
offences by prejudice under Part 1;
Creating new offices relating to stirring up hatred in Part 2 that will apply in
relation to all listed characteristics to include age, disability, religion, sexual
orientation, transgender identity and variations in sex characteristics (currently
those offences relate only to race);
Updating the definition of transgender identity in Parts 1 and 2 of the Bill
including removing the term ―intersexuality‖ and creating a separate category
for variations of sex characteristics
Including a power to enable the characteristic of sex to be added to the lists of
characteristics referred in Parts 1 and 2 of the Bill by regulations at a later
date.

5. The Bill will also abolish the common law offence of blasphemy. The offence has
not been prosecuted in Scotland for more than 175 years and is no longer
considered necessary or appropriate.
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Approach to Stage 1 consideration
6. The Committee began taking Stage 1 oral evidence on the Bill on 27 October. It
will continue taking oral evidence throughout November.
Oral evidence
7. At its meeting on 24 November, the Committee will conclude its oral evidence on
the Bill and will hear from—



Emma Ritch, Executive Director, Engender; Susan Smith, Director, For
Women Scotland and Dr Marsha Scott, Chief Executive Officer, Scottish
Women’s Aid and then from;
The Cabinet Secretary for Justice, Humza Yousaf MSP and the Scottish
Government Bill Team.

8. This evidence session will be a hybrid session with some Members and
witnesses present and others participating via live video conferencing. Members
of the public can watch the evidence session live on the Scottish Parliament TV
website from 10:00 am on Tuesday 24 November:
https://www.scottishparliament.tv/
9. Following this evidence session, the Committee will consider the evidence
received as part of the Stage 1 scrutiny of the Bill.
10. To date, the Committee has taken oral evidence:





On 27 October from the Cabinet Secretary for Justice, the Scottish
Government Bill Team and Lord Bracadale;
On 3 November from The Faculty of Advocates, The Law Society of
Scotland, Dr Andrew Tickell, Police Scotland, the Scottish Police
Federation and Crown Office & Procurator Fiscal Service;
On 10 November from the Scottish Newspaper Society, Scottish PEN,
Fraser Sutherland, Humanist Society Scotland, David Greig, Royal
Lyceum Theatre, Catholic Parliamentary Office of the Bishops’ Conference
of Scotland, Church of Scotland, Evangelical Alliance, Free Church of
Scotland, Hindu Forum of Britain (Scotland Chapter), Muslim Engagement
and Development (MEND), Scottish Council of Jewish Communities,
National Secular Society and the Network of Sikh Organisations and;
on 17 November from Equality and Human Rights Commission, Scottish
Commission for People with Learning Disabilities, Age Scotland, Equality
Network, Stonewall; Coalition for Racial Equality and Rights (CRER),
BEMIS and Intercultural Youth Scotland; Murray Blackburn Mackenzie,
Scottish Trans Alliance, DSD Families and Klinefelters Syndrome
Association UK.
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Written evidence
11. Background information on witnesses giving evidence on 24 November is
provided at Annexe A. Written submissions from the witnesses are provided at
Annexe B.
12. Other written submissions received by the Committee in response to its call for
views on the Bill are available on the Committee’s webpage.
13. A SPICe briefing setting out the key issues in the Bill is also available here.
Next steps
14. The Committee are due to report to the Parliament on the general principles of
the Bill at the beginning of December 2020.
Justice Clerks
19 November 2020
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Annexe A
Hate Crimes and Public Order (Scotland) Bill
Background information on witnesses for 24 November 2020
Introduction
The Committee has requested each witness giving oral evidence on the Bill to
provide some brief biographical information, in bullet point format, on their
background, namely




Their name/organisation
The main role of their organisation and its key functions/interests/objectives
Their organisation’s status
How their organisation is funded and the key sources of funding

Tuesday 24 November
The following has been provided by those non-Government witnesses giving oral
evidence on the Bill on Tuesday 24 November 2020-

Panel 1
Engender


Your name/organisation
Emma Ritch, Executive Director, Engender.



The
main
role
of
your
organisation
and
its
key
functions/interests/objectives
Engender is a policy advocacy organisation working around women’s economic,
social & cultural, and political equality with men, and women’s rights.



Your organisation’s status (such as whether you are a charity, a
membership organisation, a professional body etc).
Engender was formally constituted in 1993 and is a Scottish Charity, no
SC029053.



How your organisation is funded and the key sources of funding
Engender is funded by a mixture of grants from UK and European funders
(including from the Scottish Government PECF fund for strategic equality
intermediaries), donations and member subscriptions, and income-generating
partnership work.
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For Women Scotland


Your name/organisation
Susan Smith, Director, For Women Scotland.



The
main
role
of
your
organisation
and
its
key
functions/interests/objectives
For Women Scotland was formed i n June 2018 as a grassroots women’s rights
group composed of ordinary women from across Scotland: the primary
motivation for forming was concern about the Scottish Government’s proposal to
reform the Gender Recognition Act 2004 and the potential impact on the hard
won rights and protections for women and girls.
We registered as a company limited by guarantee (SC669393) on 30 July 2020
with the following objects:


Campaign on equality and human rights issues impacting on women and
children in Scotland.



Work closely with central, devolved and local governments across the UK
and with each of the main political parties i n the UK to promote the interests
and rights of women in Scotland.



Participate i n cultural and education activities and seek to raise awareness
of cultural, health, social and socio-economic issues specifically associated
with ordinary women in Scotland.



Seek, among other things, to promote the welfare of ordinary women in
Scotland in terms of their visibility and recognition and access to health and
social services, as well as greater participation i n civil society i n Scotland.

The Directors are Trina Budge, Marion Calder and Susan Smith. All roles are
unsalaried and any profits are returned to the company.


Your organisation’s status (such as whether you are a charity, a
membership organisation, a professional body etc).
Registered as a company limited by guarantee.



How your organisation is funded and the key sources of funding
The organisation is entirely funded by donations from those who support our
work. To enable us to raise public awareness and encourage women’s voices to
be heard in the second Gender Recognition Reform consultation we launched a
crowdfunder in December 2019.
This closed on 15 January 2020 with a total of £14,730 raised. After deduction of
fees, we received £13,822.40.
https://www.crowdfunder.co.uk/campaign-for-female-rights
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We are currently fundraising for a judicial review to contest the Scottish Ministers
re-definition of ―woman‖ i n the Gender Representation on Public Boards
(Scotland) Act 2018. This currently stands at £62,946. All funds raised are paid
directly to our solicitors to cover legal fees.
https://www.crowdjustice.com/case/stop-scottish-government-redefining-woman/
Since incorporating we have otherwise received total donations to date of
£4,391.50.

Scottish Women's Aid


Your name/organisation
Dr Marsha Scott, Chief Executive Officer, Scottish Women’s Aid.



The
main
role
of
your
organisation
and
its
key
functions/interests/objectives
Scottish Women’s Aid is the lead organisation in Scotland working to end
domestic abuse. We support 36 local services from Shetland to Dunoon and
play a vital role co-ordinating, influencing and campaigning for effective
responses to domestic abuse.
Our vision is:
 A Scotland with no domestic abuse, where women, young people and
children enjoy all their human rights and have equal opportunity to explore
all their ambitions and aspirations.
Our mission is:
 Supporting and advocating for the women in our network, who work with
women, children and young people experiencing domestic abuse.


Engaging with government and other national stakeholders, to help them
understand and respond boldly to the problem of domestic abuse in
Scotland.



Challenging the pillars of women’s inequality – poverty of rights,
autonomy, money and power.



Your organisation’s status (such as whether you are a charity, a
membership organisation, a professional body etc).
Scottish Women’s Aid is a Registered Charity SC001099.



How your organisation is funded and the key sources of funding
In accordance with charity law and good practice, we publish our funding
information every year in an annual report.
https://womensaid.scot/wp-content/uploads/2020/02/SWA-ANNUAL-REPORT2018-2019.pdf
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Annexe B
WRITTEN SUBMISSIONS FROM WITNESSES FOR 24 NOVEMBER 2020
SUBMISSION FROM ENGENDER
1 INTRODUCTION
Engender is Scotland’s feminist policy and advocacy organisation, working to secure
women’s political, economic and social equality with men. Our aspiration is for a
Scotland where women and men have equal access to rights, resources, decisionmaking and safety.
Violence against women is a human rights violation and a cause and consequence
of women’s inequality. Misogynistic harassment prevents women and girls from living
a good life, by inflecting our daily reality. Where to go, what to do, whether to speak
in class, and what to work as are all decisions that are constrained by the threat and
reality of men’s harassment. A constraint on women and girls’ freedom on this scale
demands a credible and appropriate criminal justice response.
Women’s organisations have previously been opposed to including ‘sex’ or ‘gender’
within the protected characteristics covered by hate crime law in Scotland because
evidence shows them to be ineffective at preventing and penalising misogynistic
harm.
As the law around hate crime has been revisited in Scotland over the last few years,
we have worked with other national women’s organisations, including Rape Crisis
Scotland and Scottish Women’s Aid to consider whether a new Scottish hate crime
bill offered possibilities for expanding protections from misogynistic harassment.
We have also considered whether aspects of the Bill, particularly the offences of
stirring up hatred, will temper or have a chilling effect on women’s political activism
and campaigning.
In this response we set out our view that:
•

•

We need to know more about the types of misogynistic harassment that
women and girls are experiencing before we can be sure that a new law
could be shaped to prevent and respond to its most egregious forms.
There are significant holes in current data about prevalence and incidence.
There has also been minimal work to review whether there are gaps in the law
or gaps in implementation by justice bodies.
We are currently opposed to a ‘sex aggravation’ being included within the
Hate Crime and Public Order (Scotland) Bill. This is because similar
approaches in other jurisdictions have failed to protect women and girls and
7

failed to disrupt misogyny. A ‘sex aggravation’ would also undermine Scotland’s
gendered analysis of violence against women and may therefore actively
weaken the approach set out in Equally Safe.
We welcome the working group on a standalone misogyny offence.
Recent working groups exploring hate crime have not included gender and
violence against women experts. The proposed misogyny working group will
consider whether a ‘sex aggravation’ should be part of an approach to tackling
misogynistic harassment, and we are content that [article 15] be part of the Bill
so that future implementation is possible.
Freedom of expression is essential for women’s rights advocates. There is
a risk that stirring up offences be wielded inappropriately to prevent women and
other groups from peaceful protest and campaigning. We believe that the
Scottish Government should facilitate these rights through a general freedom of
expression exception.

•

•

2. MISOGYNISTIC HARASSMENT AS A HATE CRIME
2.1 Misogynistic harassment
Misogynistic harassment, like other forms of violence against women, reproduces
‘relations of dominance’1 between women and men. It is both a cause and
consequence of women’s inequality.
Harassment permeates almost every aspect of women’s lives, constraining our
freedoms and changing the way that we think about ourselves and relate to the
world. It occurs in educational settings, in the workplace, and in shared public
spaces, including physical and online domains. It happens along the life course for
girls and women, beginning in childhood.
Sexualised and/or misogynistic harassment:
•
•
•

Happens to the majority of women and girls;
Costs women and girls time, money, and energy to avoid and manage
harassment-related risks;
Makes women and girls more fearful of victimisation than men and affects
how women and girls use public space and spend their leisure time; and

Reduces women and girls’ space to act by constraining their behaviour online, in the
classroom, and in the workplace.We summarise the available information on
misogynistic harassment and hate crime in our report, Making women safer in
Scotland: The case for a standalone misogyny offence.2
Kelly L (2005) How violence in constitutive of women’s inequality and the implications for equalities work.
Engender (2019) Making women safer in Scotland: The case for a standalone misogyny offence. Available at:
https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-astandalone-misogyny-offence.pdf [Accessed February 18, 2020].
1
2
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2.2 What do we know about misogynistic harassment?
Data gaps
There is very limited data on misogynistic harassment. Most of the data that we have
comes from surveys of variable quality. There is very little administrative data
gathered on sexual harassment and there has been some resistance to gathering
more of it in Scotland. As an example, sexual harassment and assault at school has
been all but invisible in administrative data and in much of the discourse around
bullying in school.
Is Scotland Fairer?, the barometer of equality in Scotland that the statutory Equality
and Human Rights Commission is obliged to produce on a five-yearly basis,
summarised identity-based bullying thus in 2015:
Bullying is a particular issue for some children and young people who share
particular protected characteristics – including disabled, and lesbian, gay and
bisexual (LGB) children and young people.3
The omission of girls (and sex more broadly) is indicative of the extent to which
limited data exists on sexist bullying or sexual harassment in schools in Scotland.
While schools claim that they routinely collect data on racist incidents, sexist
incidents are not yet recorded, and there is a lack of consistency in how schools
report sexual harassment and violence to the police and other authorities.
Following years of advocacy from women’s organisations, and recommendations
from the Equalities and Human Rights Committee of the Scottish Parliament in
2017,4 the new Fairer Scotland for Women action plan on the gender pay gap
includes recommendations on tackling sexual harassment in schools and gathering
and reporting data during 2019-20.5
Gaps in our knowledge about the law and implementation
Information coming to violence against women services suggests that there are gaps
in the law, or areas in which existing laws are not being well-used by Police
Scotland, Crown Office, or judiciary. An example of this concerns so-called ‘pick-up
artists’ who target young women for street harassment, along with other possibly
criminal sexual violence. To our knowledge, a single such ‘pick-up artist’ perpetrator
3

EHRC Scotland (2015) Is Scotland Fairer? Equality and Human Rights Commission. Available at:
https://www.equalityhumanrights.com/sites/default/files/is-britain-fairer-2018-is-scotland-fairer_0.pdf
[Accessed October 15, 2019].
4
Equalities and Human Rights Committee, Scottish Parliament (2017) It is not Cool to be Cruel: Prejudicebased bullying and harassment of children and young people in schools. Scottish Parliament.
5
Scottish Government (2019) A fairer Scotland for women: gender pay gap action plan. Available at:
https://www.gov.scot/publications/fairer-scotland-women-gender-pay-gap-action-plan/ [Accessed August 10,
2019].
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has been convicted in Scotland of threatening and abusive behaviour towards five
women, after his actions were exposed by BBC journalists.6 The BBC reports that
YouTube has removed ‘hundreds’ of videos in response to their narrow investigation,
for what the social media platform describes as ‘violative sexual content’. Wider
reporting on ‘pick-up artists’ suggests that they form part of a sprawling network of
self-organised misogynist groups that operate online and offline and that overlap with
acts of domestic terrorism and coordinated crowdsourced misogynistic harassment.7
There has been no systematic review of the way in which existing criminal and civil
law in Scotland could be used to disrupt and respond to egregious misogyny. It is
impossible to be certain about which gaps exist and whether failures to act in specific
cases are a result of the law itself, or weaknesses in implementation.
2.3 Could the concept of ‘hate crime’ overlap with misogynistic harassment?
Barbara Perry’s definition of hate crime, described by Professor James Chalmers
and Professor Fiona Leverick as one of the most “commonly quoted academic
definitions”, says:
[Hate crime is] intended to reaffirm the precarious hierarchies that
characterise a given social order. It attempts to re-create simultaneously the
threatened (real or imagined) hegemony of the perpetrator’s group and the
‘appropriate’ subordinate identity of the victim’s group.
This sets out a critical feature of misogynistic ‘hate crime’ as Engender understands
it, which is to reinscribe and police the roles of men and women under patriarchy.
The rationale for identifying or delineating ‘hate crimes’ for particular sanction is
three-fold:
•

Harm to the individual. Hate crimes cause psychological damage to their
victim(s) over and above8 that which would result from a parallel non-hate
crime.9 They also cause ‘social harm’ in which individuals’ behaviour changes
as a result of victimisation and they are less likely to participate in social and

BBC (2019) “Pick-up artist” jailed for threatening behaviour. BBC News Available at:
https://www.bbc.com/news/uk-scotland-glasgow-west-50137960 [Accessed October 31, 2019].
7
See Kini AN (2018) Feminists were right: Ignoring online misogyny has deadly consequences. Washington
Post Available at: https://www.washingtonpost.com/news/posteverything/wp/2018/04/30/feminists-were-rightignoring-online-misogyny-has-deadly-consequences/ [Accessed October 31, 2019].; Koul S (2018) Pickup
Artists Are Still A Thing. And They Want You To Know They’ve Evolved. BuzzFeed News Available at:
https://www.buzzfeednews.com/article/scaachikoul/pickup-artists-manosphere-incels-the-game-mras [Accessed
October 31, 2019]; Quinn Z (2017) Crash Override: How Gamergate (Nearly) Destroyed My Life, and How We
Can Win the Fight Against Online Hate. New York: PublicAffairs.; Grey Ellis E (2019) Reddit’s ‘Manosphere’
and the Challenge of Quantifying Hate. Wired Available at: https://www.wired.com/story/misogyny-redditresearch/ [Accessed October 31, 2019].
8
It should be noted that no study has been possible of victims of gender-based bias or hate crimes, as there is
not a large enough pool of these victims, due to under-reporting, under-investigation, and under-prosecution in
those jurisdictions where gender-based hate or bias crimes exist.
9
Chalmers J, Leverick F (2017) A Comparative Analysis of Hate Crime Legislation.
6
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•

•

civic life.10 We see this in the ‘safety work’ that women do, including avoiding
particular places, travel times, and modes of transport.11
Harm to the group. Hate crimes have a wider effect on other members of the
group to which the direct victim belonged (or was perceived to belong). They
“remind members that they are targets, often for reasons that make the risk
impossible to avoid, or avoidance of which is a form of harm in itself”.12
Women who have never experienced harassment also carry out ‘safety work’,
to avoid being victimised.13
Communicating norms to society. As Chalmers and Leverick note, “hate
crime legislation may service an educative function by consistently sending a
message that prejudice [in this case misogyny] is socially unacceptable”. 14

There is the theoretical potential for the concept of hate crime to be extended in such
a way that it could disrupt and respond to misogynistic harassment. This would give
women and girls access to justice and has the potential to change gendered norms
that harm women and girls as a group.
However, Scotland has chosen to define hate crime in a way that ignores questions
about power. This makes it much more difficult to see how it could be used to respond
to the very gendered patterns of egregious misogynistic harassment.
2.4 Hate crime in Scotland: where does misogyny fit?

Working Group
on Hate Crime
(2003)

Advisory Group
on Tackling
Sectarianism
(2013)

Independent
Advisory Group
on Hate Crime,
Prejudice, and
Community
Cohesion (2016)

Lord Bracadale
independent
review (2017)

Scottish
Government
consultation
(November 2018)

Engender has engaged with all of the processes exploring the expansion of hate crime
to include ‘sex’ or ‘gender’ since 2003. It is worth noting, however, that only the first
working group in 2003 included gender and violence against women experts. The
working groups and advisory groups that followed, including the advisory group to Lord
Bracadale’s independent review, did not include any gender expertise. In addition, the
two advisory groups on sectarianism and hate crime did not even meet with any
women’s organisations.15
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Ibid. p.27-29
Vera-Gray F (2018) The Right Amount of Panic: How women trade freedom for safety, 1 edition. Policy
Press.
12
Chalmers J, Leverick F (2017) A Comparative Analysis of Hate Crime Legislation.
13
Vera-Gray F (2018) The Right Amount of Panic: How women trade freedom for safety, 1 edition. Policy
Press.
14
Chalmers J, Leverick F (2017) A Comparative Analysis of Hate Crime Legislation.
15
Engender (2019) Making women safer in Scotland: The case for a standalone misogyny offence. Available at:
https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-astandalone-misogyny-offence.pdf [Accessed February 18, 2020].
11
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The approach taken by the variety of working groups, and Lord Bracadale’s
independent review, has a critical weakness from Engender’s perspective. All of the
definitions of hate crime that were generated by the working groups ignore the
question of power. They do not include the critical element of Barbara Perry’s definition
of hate crime that talks about ‘reaffirm[ing] precarious hierarchies’.
Egregious misogynistic harassment re-creates women’s subordination. It
communicates that women and girls do not have equal access and rights to safety,
public space, and physical autonomy. It uses sexist and sexualised language,
unwanted touching, defamation and disruption to women’s professional lives and
girls’ education, and sexually objectifying concepts and materials. This is the case
even when men are the primary targets, such as when high-profile men receive rape
threats to their female partners or daughters, or when male doctors who provide
abortion healthcare appear on flyers with a reticule from a rifle scope digitally
superimposed over their portraits.
The Domestic Abuse (Scotland) Act 2018 demonstrates how a law can be shaped to
respond to the gendered particularities of women’s lived experience. It is a ‘gold
standard’ law in international terms because it emerged from a process that drew on
significant expertise about domestic abuse.16 In contrast, the development of hate
crime law in Scotland has not considered the ways in which gender operates as a
hierarchy and misogynistic harassment sustains and reinforces that hierarchy.
In 2003, the notion of including a ‘domestic abuse aggravation’ was rejected by
women’s organisations, who were hopeful of advocating for a better, clearer, and
more relevant law.17 Although it took 15 years, that hope was realised in the
Domestic Abuse (Scotland) Act 2018. We make similarly hopeful arguments today
when we oppose a ‘sex aggravation’ in favour of a standalone misogyny offence that
will be scoped by the proposed advisory group.
3. WHY WE OPPOSE A ‘SEX AGGRAVATION’
Engender and other women’s organisations oppose a ‘sex aggravation’ because we
do not think that it will be effective in responding to egregious misogynistic
harassment. This is because:
• International experience suggests that a sex aggravation, ‘gender hostility’
aggravation, or gender aggravation will not work well.
• Gendered hate crime is not well understood as hate crime.
• A sex aggravation risks undermining Scottish responses to violence against
women.
Brooks L (2018) Scotland set to pass “gold standard” domestic abuse law. The Guardian Available at:
https://www.theguardian.com/society/2018/feb/01/scotland-set-to-pass-gold-standard-domestic-abuse-law
[Accessed October 31, 2019].
17
Engender (2019) Making women safer in Scotland: The case for a standalone misogyny offence. Available at:
https://www.engender.org.uk/content/publications/Making-Women-Safer-in-Scotland---the-case-for-astandalone-misogyny-offence.pdf [Accessed February 18, 2020].
16
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•
•

A sex aggravation will not fill any existing gaps in the law.
An ineffectual law may entrench women’s inequality and will cut off the
possibility of more effective approaches being taken.

3.1
International experience suggests a sex aggravation will not work
The international experiencing of adding gender to a long list of groups protected by
hate crime legislation has not been encouraging. The list of protected characteristics
included in selected jurisdictions within the academic paper commissioned for Lord
Bracadale’s review suggests that only a handful of states or territories have added
sex, gender, or gender expression (in addition to gender identity) to their
legislation,18 but in none of these instances is there evidence of a significant number
of prosecutions.
Between 1999 and 2008, for example, New Jersey recorded four gender-bias
incidents, 3,521 race-bias incidents, 2,589 religious-bias incidents, 579 motivated
by sexual orientation bias, and 25 disability-bias incidents.19 Engender analysis,
based on state police reports, finds that between 2008 and 2018, New Jersey
recorded fourteen gender-bias incidents, 3,289 race-bias incidents, 2,195
religious-bias incidents, 683 motivated by sexual orientation bias, and 42 disabilitybias incidents.20 This amounts to 18 reports of gender-based hate crime in 20
years.
Academics researching the New Jersey experience found that, “despite the fact that
gender had been a part of the state’s bias crime statute for over ten years,
interviewees [in the criminal justice system] were still unsure of how the category fit
in the hate crime framework. Investigators and prosecutors were also reluctant to
conceptualize gender-based offences as hate crimes, much less enforce the gender
category within the bias crime statute.”21
3.2
Gendered hate crime is not well understood as hate crime
Within anti-discrimination law, women are very well understood and there is
considerable legal certainty around sex discrimination and equal pay. This stands in
stark contrast to the extent that women and girls’ gendered experiences of the world
are understood within hate crime.
Internationally, there are concerns about the extent to which gender-inflected or
misogynistic hate crime is understood to be a hate crime at all. The very ubiquity of
misogyny is used as a justification for failing to count it at all:
Arguments against the addition of gender as a protected group maintain that,
because of the extent of violence against women in this country, these crimes

18

Chalmers J, Leverick F (2017) A Comparative Analysis of Hate Crime Legislation
Hodge JP (2011) Gendered Hate. Northeastern University Press.
20
Source: New Jersey State Police Bias Incident Reports 2008 to 2017-18, available at
https://www.njsp.org/ucr/bias-incident-reports.shtml
21
Hodge JP (2011) Gendered Hate. Northeastern University Press.
19
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would overwhelm already congested courts and would make the gathering of
statistics too cumbersome.22
There are parallels and interconnections between the experience of women and
other protected groups. However, in the context of hate crime there are gendered
challenges with both the discriminatory selection model23 and the animus model24.
Within Council of Europe member states there are legal, administrative, civil or
criminal provisions supporting the prohibition of hate speech towards groups on the
basis of certain grounds, including sex in a number of countries, with punishment
ranging from fines to jail sentences. Despite this, the Council of Europe notes that
“there are not many court cases dealing with sexist hate speech. This might be due
to the lack of clear legislation, the lack of awareness and knowledge about rights, the
difficulty to find the identity of an anonymous hater or the unwillingness to consider
this issue as a serious one.”25
Jessica Hodge also writes that “legal actors perceive gender-based harassment as
limited to sexual harassment in the workplace; thus, when it occurs outside of the
work setting – for instance, in the home – it is not recognised as a bias crime.”26 As
Valerie Jenness notes, “gender has found a home in legal discourse on hate crime
legislation, but it remains in the guest house of that home.”27
3.3

A sex aggravation risks undermining Scottish responses to violence
against women

Engender is of the view, which is also shared by Rape Crisis Scotland, Scottish
Women’s Aid, and Zero Tolerance, that creating a sex aggravation, or even a
misogyny aggravation, and applying it to rape, domestic abuse, and other forms of
violence against women would be incoherent with our understanding of those types
of crime.
This is because we think that all violence against women is gender-based and this
chimes with the analysis included within Equally Safe, which includes Scottish
Government’s definition of gender-based violence:
“Gender based violence is a function of gender inequality, and an abuse
of male power and privilege. It takes the form of actions that result in
physical, sexual and psychological harm or suffering to women and children,
22
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24
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or affront to their human dignity, including threats of such acts, coercion or
arbitrary deprivation of liberty, whether occurring in public or private life. It is
men who predominantly carry out such violence, and women who are
predominantly the victims of such violence. By referring to violence as
‘gender based’ this definition highlights the need to understand violence
within the context of women’s and girl’s subordinate status in society.
Such violence cannot be understood, therefore, in isolation from the norms,
social structure and gender roles within the community, which greatly
influence women’s vulnerability to violence.”28 (emphasis ours)
To apply a sex aggravation to a small number of the rapes and sexual assaults and
domestic abuse cases each year, based on specific features around their
perpetrator, context, or content would be to undermine that analysis. It would be to
say that some gender-based violence is more gender-based than others, which is
illogical. It also has the potential to cause profound confusion about mission and
purpose to the public agencies that are developing the gender-competence29 to
deliver primary and secondary prevention programmes in respect of violence against
women, and an effective response to victim-survivors. We understand violence
against women to be a cause and consequence of women’s inequality. Undermining
this causal story risks undermining public body and delivery agency and public
understanding of violence against women and girls.
3.4

A sex aggravation will not fill gaps in the law

Although there are currently significant data and analysis gaps, we assume that
there are some types of egregious misogyny that are not criminalised by existing
law.
As an aggravation model does not create new offences but only increases the
possible tariff for sentencing for offences, this means that it will not fill gaps in the law
by criminalising behaviours and conduct that is currently not criminalised. An
aggravation model enables existing crimes perpetrated against an individual
because of their group membership to be treated more seriously, and to be
separately monitored, but it does not allow the police to investigate or prosecutors to
prosecute behaviours that are not already criminal.
3.5

An ineffectual law will entrench women’s inequality

We are also deeply concerned about the possibility of an ineffectual hate crime law
institutionally entrenching and systematising indifference to misogyny. There has
been a great deal written about the capacity of hate crime legislation to communicate
norms to society. As James Chalmers and Fiona Leverick note, “hate crime
Scottish Government, COSLA (2018) Equally Safe: Scotland’s strategy for preventing and eradicating
violence against women and girls.
29
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legislation may service an educative function by consistently sending a message that
prejudice [in this case misogyny] is socially unacceptable”.30 However, in the case of
gender, we are not convinced that the symbolic or communicative quality of
criminalising gendered hate crime is sufficient, nor should it come at the expense of
effective responses which make women and girls safer and improve their lives.
If gender-based hate crime remains, as it does in the New Jersey experience, starkly
under-investigated and under-prosecuted compared with hate crime targeting other
protected groups, then a principally symbolic law will also signal that misogyny is
less harmful and less proscribed than other forms of hate crime. The law on hate
crime must not reinforce the notion that harassment of women is tolerated by
society. It is therefore vital to shape the law in such a way as to maximise its
effectiveness to prevent harm to individual women and girls, and groups of women
and girls.
4. WE WELCOME THE WORKING GROUP ON MISOGYNY
We welcome the creation of a working group on misogyny, as announced by
Scottish Government in April 2020.31 This group has yet to be convened. We hope
that the group will:
•

•

Work to fill data and analysis gaps, including identifying where the
existing law does not provide coverage of egregious misogynistic
harassment. To create a compelling evidence-base for new laws, we need to
know more about the experiences of women and girls. We also need to map
this on to the criminal law in Scotland as it stands, to identify where there are
gaps in the law itself and where there is a failure to implement existing
legislation in a way that protects women and girls.
Work towards a definition of misogyny.

We recognise that the working group may come to the conclusion that a sex
aggravation should form part of the response to misogyny. We are content that a
clause in the Bill provides for that possibility.
Our recommendation is for a participatory approach to the development of any future
law designed to respond to misogynistic harassment. We look to the Domestic
Abuse (Scotland) Act as an example of a development process that drew on both
international expertise, the experience of organisations such as Scottish Women’s
Aid and Rape Crisis Scotland, and women with lived experience in its formulation.
There are a number of features that we would propose for a law criminalising
misogynistic hate crime, but these require further testing:
• It should develop a definition of ‘misogyny’ (and other related definitions), and
enable all relevant practitioners within the criminal justice system to identify
30
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•

•

•

•
•

misogynistic harassment, investigate misogynistic harassment, and prosecute
misogynistic harassment. This definition of ‘misogynistic harassment’ should
capture the essence of the Barbara Perry’s definition of hate crime, and
include the sense that misogynistic harassment or bias-crime is about recreating a gendered hierarchy of men and women. It should provide explicit
protection to women and girls and men and boys that are targeted by
misogynistic hate.
It should include incitement to misogyny, so that acts that crowdsource
domestic abuse or harassment of individuals by a distributed network are
included; as well as incitement to violence against individual women and
groups of women.
It should enable action where women experience hate, bias, or harassment
because of their sex as well as because of another protected characteristic. It
should provide for responses to misogyny that is inflected with racism,
ableism, homophobia, and transphobia.
It should mandate the collection of data that would enable the impact of the
law to be measured, and ongoing monitoring of reported incidents of
misogynistic harassment and their outcome within the criminal justice system.
It should also mandate collection of data about perpetration.
It should locate misogynistic hate crime and harassment within the
understanding of violence against women in Equally Safe32.
It should include post-legislative scrutiny so that the Scottish Parliament must
evaluate its impact and any unintended consequences for women and girls’
equality and rights.

Outside of the law itself, though, it is vital that Police Scotland and COPFS have
sufficient capacity, including gender-competence,33 to investigate and prosecute
misogynistic harassment. As above, it is also essential, given the lack of data about
women and girls’ experience of harassment, that there is adequate data gathered,
analysed, and used to shape services, including the criminal justice response.
5. MAINTAINING FREEDOM OF EXPRESSION
Our only specific comment on the Bill as drafted is around the question of freedom of
expression, on which women and women’s organisations have long relied to
advocate for equality and rights.
5.1

Stirring up offences and freedom of expression

Section 3 of the Bill replicates the offence of stirring up hatred against a group of
persons based on the group being defined by reference to race, colour, nationality
(including citizenship), or ethnic or national origins. Additionally, the Bill proposes a
Scottish Government (2014), Equally Safe: Scotland’s strategy for preventing and eradicating violence
against women and girls http://www.gov.scot/Resource/0045/00454152.pdf
33
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new offence of stirring up hatred where a person “behaves in a threatening or
abusive manner, or (ii) communicates threatening or abusive material to another
person” and “in doing so, the person intends to stir up hatred against a group of
persons based on the group being defined by reference to a characteristic
mentioned in subsection (3)34, or (ii) as a result, it is likely that hatred will be stirred
up against such a group.”
A defence is provided at section 3(4) to show that the behaviour or the
communication was, in the particular circumstances, reasonable. However, the
explanatory notes published with the Bill provide only that “a person communicates a
threat of serious violence made by someone else for the purpose of alerting a
journalist or a journalist reporting a threat of serious violence made by another
person.”35 This may imply that the defence is limited to sharing of the form of
communication rather than the content, and we believe that this should be further
clarified.
Engender broadly supports the inclusion and the extension of stirring up offences,
however, this section of the Bill has raised concerns from some quarters about
freedom of expression. We would be strongly opposed to use of a stirring up offence
to prevent criticism of political action or social debate that negatively affected women
and gender equality outcomes. Yet we also note that freedom of expression is not
absolute. While the European Court of Human Rights (ECtHR) has described
freedom of expression as a foundational aspect of European Human Rights culture,
applying not only to “inoffensive or ideas favourably received”, but “also those that
offend, shock or disturb”,36 it has also stressed that it is expressly limited by the text
of the convention (Article 10 (2) and the balancing of rights articulated through the
case law of the Court.
Furthermore, the Court has generally adopted an approach of excluding hate speech
cases from its consideration of Article 10, noting in Gündüz v. Turkey:
“The Court must also stress that statements which may be held to amount to
hate speech or to glorification of or incitement to violence, such as those
made in the instant case, cannot be regarded as compatible with the notion of
tolerance and run counter to the fundamental values of justice and peace set
forth in the Preamble to the Convention.”37
Similarly, in Norwood v UK:
“a general, vehement attack against a ... group, linking the group as a whole
with a grave act of terrorism, is incompatible with the values proclaimed and
guaranteed by the Convention, notably tolerance, social peace and nondiscrimination” and thus outside the protection of Article 10.38
34
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The Court has therefore approached cases involving national hate crimes as either
excluded by Article 17 (prohibition of abuse of rights), where the comments in
question amount to hate speech and negate the fundamental values of the
Convention; and the approach of setting restrictions on protection, provided for by
Article 10, paragraph 2, of the Convention where the speech in question is
recognised as hate speech but does not undermine the fundamental values of the
Convention), although this distinction has not always been clear.39
5.2

Threshold

We therefore support maintaining the proposed threshold at ‘threatening or abusive’
for stirring up offences that do not include race. We are agnostic about the threshold
of ‘abusive, threatening or insulting’ for offences in s.3(1). We note Scottish
Government’s position that “removal of insulting [for racial hatred] could be perceived
as suggesting it was in some way acceptable to insult on the basis of race in a
manner that previously it would not have been. Such a perception, even if based on
an incomplete understanding of the operation of criminal law, is not a perception that
the Scottish Government is willing to risk arising”.40 We additionally note that Black
and minoritised women are particularly likely to experience harassment.41
We note that the threshold of threatening or abusive reflects the s.38 Criminal
Justice and Licensing (Scotland) Act 2010 and does not extend criminality to speech
which may offend, but not abuse. This is consistent with the reflection that stirring up
offences should not be utilised to prevent social or political debate, especially when
the proponent of the speech is speaking from or on behalf of a minoritised or
marginalised group. Similar laws in Austria do not appear to have led to a rush of
convictions of persons using aggravating language to pursue social justice aims.42
5.3

Intention

Engender believes that additional protection for freedom of expression is maintained
by the requirement to show an “intention to stir up hatred”. As noted in the Scottish
Government’s policy memorandum – “For each of these offences under the 1986 Act
(involving racial hatred), the conduct includes some form of threatening, abusive or
insulting words, behaviour, material, images or sounds. The prosecution must show
that the accused intended his conduct to stir up racial hatred, or that racial hatred
was likely to be stirred up by it. However, for each offence there is no requirement to
prove that racial hatred was in fact stirred up in consequence of this conduct.” 43
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However, the alternative requirement in S.3(2) (ii) that having regard to all the
circumstances hatred in relation to the particular characteristic is likely to be stirred
up thereby has softer parameters and possibly more open to interpretation or
subjectivity.
5.4

Exceptions

Despite this threshold, it is clear that some will have concerns about the extent to
which freedom of expression is maintained, particularly in the context of political and
social debate, and about how the power of the state will be applied. These concerns
may have a chilling effect on protest, and legitimate concerns from marginalised
groups with lesser access to power and to advice that prevents them from engaging
in public discourse.
The Bill’s approach to this balancing of rights is to create the specific exceptions in
section 11 and section 12. Under section 11, specific criticisms of religions and
worship will not be considered to stir up hate and under section 12, criticism or
discussion of sexual practices will not be considered to stir up hate against persons
on the basis of sexual orientation.
Engender is not convinced that a case has been made for the inclusions of the
absolute, yet narrow exceptions in sections 11 and 12. It is unclear why these very
specific criticisms are universally exempted from the scope of the stirring up offence
beyond their presence in sections 29J and 29JA the Public Order Act 1986.
It is clear that some criticism of religious worship is a proxy for and can overtly be
criticism of a religious group while criticism of a sexual practice may clearly cause
great personal and political harm to lesbian, gay and bisexual people and
organisations. However, there may be other forms of heated comments that actively
contribute to necessary social and political debate. It is therefore important to note
that the exceptions state that speech will not be considered offenses solely on the
basis it involves such comments, a wider context may still be relevant.
Because hate speech is not protected by the European Convention, it is vital to be
clear about the parameters of hate speech in domestic law (See Vejdeland
discussed below). The current drafting of the Bill ensures symmetrical protection for
persons with a listed characteristic – for example, straight persons are protected
from hate speech on the basis of sexual orientation in the same way as LBG
persons. This has the potential to obscure the complexity of social power and
marginalisation and oppression, particularly in the context of stirring up offences.
This was a key element of our position, noted above that “all of the definitions of hate
crime that were generated by the working groups [on hate crime in Scotland] ignore
the question of power.”
The failure to incorporate an understanding of power and hierarchies into the Bill
maintains inequalities in access to freedom of expression. For example, a
hypothetical young woman protesting against restriction of reproductive rights has
considerably less power to actually threaten or abuse than a white male political
leader protesting against large-scale migration, and the language they use therefore
has a degree of contextual impact.
20

Hate speech itself also has a silencing effect, which reduces the ability of others to
engage in political and social debate. A purely formal freedom of expression
obscures these imbalances as freedom to speak is not synonymous with equal
consequences.44
5.5 A way forward – an overt proportionality exception protecting political
speech
While, as we have outlined, we believe that the Bill already creates a high threshold
for speech to be criminalised, we are mindful that:
• The perceived threat of criminality may stifle necessary political and social
debate;
• That marginalised groups and causes are more vulnerable to interference and
less capable of inspiring hatred to a majority or state-backed power;
But also:
• That exceptions should be narrowly constituted and not used to further or
excuse oppression, and therefore the scales must be weighted in favour of
the oppressed.
We would therefore urge consideration of replacing the specific exemptions in s.11
and s.12 with a more general provision which explicitly provides limited protection for
speech made as part of political or social debate in the public interest. This reflects
the approach the European Court of Human Rights has adopted, weighing the need
to promote democracy and advance political, artistic, scientific or commercial
development and the need to protect the rights of individuals and minority or
marginalised groups.45
Vejdeland and others v. Sweden46 offers one of very few examples of hate crime as
considered as a freedom of expression issue. The case concerned prosecutions under
a Swedish law47 that provided that a person who, in a disseminated statement or
communication, threatens or expresses contempt for a national, ethnic or other such
group of persons with allusion to race, colour, national or ethnic origin, religious beliefs
or sexual orientation, should be convicted of agitation against a national or ethnic
group. It is worth highlighting that “Expression of contempt” would be a lower threshold
than that proposed in S.3(2) of the Bill.
While the applicants argued that their leaflets were not abusive or encouraging any
hateful acts but encouraged discussion among pupils, the Government submitted that
the criminal conviction and the sentence imposed were proportionate to the legitimate
aims pursued, and thus necessary in a democratic society.
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The Court found no violation of Article 10. The majority held that the restriction in law
was sufficiently clear and foreseeable and thus “prescribed by law” and that the
interference served a legitimate aim, namely “the protection of the reputation and
rights of others”. The Court, citing earlier jurisprudence stated that:
“in reviewing under Article 10 the decisions taken by the national authorities
pursuant to their margin of appreciation, the Court must determine, in the light of
the case as a whole, including the content of the comments held against the
applicants and the context in which they made them, whether the interference at
issue was “proportionate” to the legitimate aim pursued and whether the reasons
adduced by them to justify the interference are “relevant and sufficient”
Finally, the court made clear that inciting to hatred does not necessarily entail a call
for an act of violence, or other criminal acts.
In a concurring opinion, a minority of judges agreed that there was no violation of Art.
10 but did so on the basis that the offence involved minors which swung the
proportionality balance. Another judge did so on the basis the school constituted a
captive audience and a final concurring opinion indicated dissatisfaction with
allowing for any consideration under Article 10, citing US constitutionalist Alexander
Bickel: “This sort of speech constitutes an assault. More, and equally important, it
may create a climate, an environment in which conduct and actions that were not
possible before become possible ... Where nothing is unspeakable, nothing is
undoable.”
This case and the multitude of concurring opinions demonstrates the difficulty in
agreeing a perfect balance between the rights of speaker and the rights of the group
when it comes to stirring up type offences and suggests that at least sometimes a
degree of context will influence a proportionality assessment. It also suggests that a
proportionality assessment where the legitimate aim is the dignity of others does not
necessarily allow for tolerance of attempts to stir up hatred.
5.6

How could a general defence work?

Engender would support exploring a more generalist exception that applies to all
protected characteristics but is more restricted to an assessment of the speech’s
contribution to necessary and political debate against the harm to marginalised
cause, group or individual.
Many states with penalties for hate speech including France, Canada, South Africa
and Sweden have developed laws which weigh freedom of expression rights against
the rights of others.48 The Canadian law provides a defence to the offence of ‘wilful
promotion of hatred’ that protects the speaker “if the statements were relevant to any
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subject of public interest, the discussion of which was for the public benefit, and if on
reasonable grounds he believed them to be true.”49
In relying on the defence, the speaker must be able to demonstrate that the statement
complained of was, or formed part of, a statement on a matter of “public interest” and
the defendant must have “reasonably believed” that the statement was in the public
interest. This approach is similar to that provided in the Defamation Act 2013 which
may therefore offer some guidance in drafting.50
In England, part III of the Public Order Act 1986 s.18(1) states that ‘A person who uses
threatening, abusive or insulting words or behaviour, or displays any written material
which is threatening, abusive or insulting, is guilty of an offence if— (a) he intends
thereby to stir up racial hatred, or (b) having regard to all the circumstances racial
hatred is likely to be stirred up thereby.’ Section 18(5) provides that it is a defence if a
person ‘did not intend his words or behaviour, or the written material, to be, and was
not aware that it might be ‘threatening, abusive or insulting.’
The Scottish Government notes a further option which has been disregarded in not to
make any explicit provision in the Bill for the protection of freedom of expression on
the grounds that it is already clear from the terms of the Bill that only behaviour that is
threatening or abusive is capable of amounting to an offence relating to stirring up
hatred under either section 3(2) or 5(2).51 While we believe that the Bill creates an
appropriate high threshold, we are mindful of a) importance of perception and b) power
imbalances in terms of who is on the end of the Bill.
In our view, a replacement to sections 11 and 12 should be general in character and
applied to each of the characteristics protected by the Bill, in keeping with the Scottish
Government’s position that all protected groups should be treated equally and without
hierarchy. The context and power of the speaker should also be critical in the
assessing whether the speech was protected by a freedom of expression provision.
This would also enable a degree of power balance to be factored in, which offered
greater protection to at risk or marginalised groups against those with amplified or
hegemonic power but present a higher bar where the context is reversed.
6. CONCLUSION
Engender has very few specific comments on the Hate Crime and Public Order
(Scotland) Bill. We believe that the evidence is clear that hate crime legislation that
includes a sex, gender, or similar aggravation has so far proven in other jurisdictions
to have very few positive outcomes for women or function as an effective response
to misogynistic harassment. At its worse, treating misogynistic behaviours that harm
or restrict women and girl’s opportunities as hate crime within the model of this Bill
may fail to adequately prevent or respond to the egregious harassment and may
undermine our collective understanding of violence against women.
49
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We conclude:
•

•
•

We need to know more about the types of misogynistic harassment that
women and girls are experiencing before we can be sure that a new law
could be shaped to prevent and respond to its most egregious forms.
We are currently opposed to a ‘sex aggravation’ being included within the
Hate Crime and Public Order (Scotland) Bill.
We welcome the working group on a standalone misogyny offence.

We do however have comments on the inclusion of stirring up offences. Our view is
that stirring up offences may have positive outcomes for marginalised groups,
but that the failure to consider structural and individual power is a weakness
of the Bill and may lead to inappropriate wielding of the new offences. We have
suggested a freedom of expression exemption that incorporates the existing
exemptions within the Bill with a more responsive element of weighting based on
power and influence.
Engender
5 August 2020
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JUSTICE COMMITTEE
HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL
SUBMISSION FROM FOR WOMEN SCOTLAND
For Women Scotland welcomes this opportunity to respond to the Call for Views on
the Hate Crime and Public Order (Scotland) Bill. FWS is a grassroots women’s rights
organisation composed of ordinary women from across Scotland: the primary
motivation for forming was concern about the Scottish Government’s proposal to
reform the Gender Recognition Act 2004 and the potential impact on the hard won
rights and protections for women and girls. The following response concentrates on
where the Bill impacts on women’s rights and was formed after seeking input from the
1,500 subscribers to our newsletter.
PART 1 - AGGRAVATION OF OFFENCES BY PREJUDICE
Sex
While much of the documentation surrounding the Bill refers to gender (presumably
synonymous with sex) we are pleased to see the provisional inclusion of “sex” in the
Bill. Not only does this align with the protected characteristic in the Equality Act 2010
but it adheres to the Scottish Government’s recent commitment to keep sex and
gender (identity) separate and distinct, thus preventing any conflation of terms. This is
important for many reasons, not least of all, the need to be careful of any implication
that women can identify out of the harms inflicted upon them.
However, it is disappointing to see that the Bill, as proposed, does not yet include sex,
choosing instead to leave it as an optional add-in for some undetermined date in the
future.
Aggravation related to gender was considered some seventeen years ago in the Draft
Criminal Code for Scotland1 and it is quite shameful that its long overdue inclusion in
the hate crime framework has, once again, been overlooked. Not only does this
disregard Lord Bracadale’s recommendation but it contradicts the commitments of the
Equally Safe programme of work to prevent and eradicate violence against women
and girls.2
The reluctance to legislate does little to reassure women that long-standing and
increasing levels of violence and misogynistic crime are taken seriously, and actually
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reinforces the harms to women. It should not be the case that women are afforded
less protection in hate crime provision than any other protected characteristic. Serious
consideration should be given to the message this exclusion sends out.
The proposal of a working group to explore the possibility of a standalone offence of
misogynistic harassment would only serve to keep women out of the hate crime
framework, and certainly no alternative legislative progress can be made in this
Parliamentary year. In fact, Lord Bracadale warns that this process could take several
years. We wonder how, and indeed why, the tight group of Government funded
women’s organisations, who have conducted little in the way of wider consultation,
has overridden Lord Bracadale’s recommendations. There may be some beneficial
results to come out of such a working group, but we hope its composition extends
beyond the “usual suspects”, and any recommendations are clearly defined and
actually enforceable in practice. However, this should be in addition to, and not at the
expense of, the immediately achievable inclusion of sex in the aggravated offence.
DSD
Dsdfamilies asked for DSD conditions to be removed not only from the characteristic
of transgender identity but from the entire Hate Crime Bill. We support their position
as no other medical condition is included, never mind one which is by-and-large
undetectable by most people. There is a lack of robust evidence to support inclusion
as a characteristic particularly when many other conditions arguably attract a higher
level of abuse, for example, facial disfigurement or obesity.
We are also particularly concerned about the tendency of transgender lobbying
groups to co-opt the category of intersex/variation in sex characteristics as a way to
try and ‘prove’ their theory that sex is on a spectrum. This was discussed by the
committee scrutinising the Census (Amendment) (Scotland) Bill 3 , although
unfortunately later exacerbated by the Scottish Government ill-advisedly4 referring to
a paper which argued that if intersex women and women who had undergone
mastectomies were accepted into women-only spaces, then so should transwomen,
who had similar non-normative and diverse bodies, even without reassignment
surgery.5
Given that DSD conditions were only included in the Offences (Aggravation by
Prejudice) (Scotland) Act 2009 due to this conflation with transgender identity - which
the Scottish Government has now acknowledged as inappropriate - this should be
followed through with the complete removal of DSD from the Bill. In order to firmly
3

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11836&i=107072&c=2137161#ScotParlOR

4

http://archive.ph/Grof2

5

https://research-information.bris.ac.uk/ws/portalfiles/portal/139271435/Bristol_Pure_Version_PD.pdf
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close the door on allowing for the concept of a “female penis” to be regarded as just a
variation in sex characteristics we would also like to see the category referred to with
the more accurate name of differences of sex development.
Sexual Orientation
The Equality Act 2010 and the Offences (Aggravation by Prejudice) (Scotland) Act
2009 both define sexual orientation as towards persons of the same sex, the opposite
sex, or either sex. This Bill however, has used the terminology “different sex” rather
than “opposite sex”. This should be brought back into line with the Equality Act, as
otherwise the impression is given that there are more than two sexes, which is
factually incorrect.
Transgender Identity
The concept of an innate (or perhaps fluid) gender identity is unverifiable and does not
have a clear definition - as demonstrated by the Justice Minister being unable to offer
anything other than a circular definition. 6 The Offences (Aggravation by Prejudice)
(Scotland) Act 2009 also failed to provide any definition and, if it is to be repealed and
updated in this Bill, it is important that a clear and easily understood definition is now
given.
The process of changing a person’s legal sex in law is recognised in both the Gender
Recognition Act 2004 and the Equality Act 2010. However, neither non-binary or
cross-dressing are defined in the Offences 2009 Act, or given legal protection
elsewhere in law. Whether a person considers themself to have a non-binary identity
is not something that is readily apparent to others, and is not a concept that many
people understand or share in the same belief of its existence. Everyone is gender
non-conforming in some respect - we are each unique and multi-faceted - but
biological sex is binary and immutable, and we would stress the importance of access
to legislation which protects females, above and beyond any personal identity held.
Cross-dressing is at best a fashion statement and at worst the public enactment of a
male fetish to wear items of clothing, particularly lingerie, typically worn by women.
There should be no place in law for the protection of either, and particularly not a
sexual fetish that is a primary paraphilia of sex offenders.7 The conflation of crossdressing within the category of gender reassignment in the Equality Act 2010 has
already led to organisations such as Glasgow Life facilitating such men to indulge
their sexual fantasies in the female toilets and changing rooms - much to the horror of
women and girl customers.8
6

https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=
S5W-29943&ResultsPerPage=10
7

https://fairplayforwomen.com/wp-content/uploads/2017/11/153.full_.pdf

8

http://archive.vn/tEFJ2
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We would suggest that both the non-binary and cross-dressing categories are
removed from the transgender identity characterisitic and the Bill moves forward with
the two categories relating to transsexuals, which has the benefit of aligning with
existing legislation and does not stray into niche fetishes or nebulous concepts.
PART 2 - OFFENCES RELATED TO STIRRING UP HATRED
The provisions on “stirring up hatred” and “possessing inflammatory material” are
particularly worrying as it is highly likely that our organisation will be legislated out of
existence if this Bill is to become law. Whilst our concerns apply to all the
characteristics given protection in the Bill, we will focus on the conflict between the
work we do for women’s rights and that of the characteristic of transgender identity.
It is proposed that the freedom of expression we all take for granted in this country will
now hang on the definitions of the terms used in the Bill, such as: threatening,
abusive, insulting, stir up, likely, hatred - all of which are subjective, and none of
which have been defined. This will inevitably require considerable police time and
numerous court cases in order to provide some sort of clarification and will also cause
many people to unnecessarily self-censor out of fear of prosecution.
FWS is based on the principle that sex is immutable and is a protected characteristic
in law, providing women with legal rights regarding privacy, safety and fairness. We
campaign for these rights to be protected and strengthened. However, some
opponents are so steadfast in their belief that sex lies on a spectrum and that men
can become women with no more than a statement to that effect, that, no matter how
carefully we challenge these views, we are often deemed to be abusive (a term
commonly defined as offensive or insulting) and stirring up hatred. A selection of
these allegations are in the Appendix and include phrases such as “their rhetoric is
one of hate and encourages hateful acts”, “their actions and statements do real
damage to Scotland’s trans”, “stirring up transphobia” and “the speech of those
proposed speakers doesn't just incite violence, IT IS VIOLENCE”. It is notable that
several of the accusations come from academia and SNP politicians.
As a result, we are frequently referred to as anti-trans, transphobic, and a hate group
who must be silenced “by any means necessary” 9 - which undoubtedly would include
reports to the police if the proposed hate crime Bill was law. It would be naive to
assume otherwise, and indeed a SNP MP recently tagged Police Scotland into a
social media post where he called a fellow group, the LGB Alliance, transphobic.10
Stickers displaying the dictionary definition of “woman” were deemed abusive enough
9

http://archive.fo/26plR

10

http://archive.vn/6nAuG
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for the manager of Scottish Trans Alliance to encourage reporting to the police as a
hate crime, adding “We need the stats”.11
Had the Bill been law during the period of consultation on reform of the Gender
Recognition Act 2004 it would have been disastrous for democracy. Many women
would have been terrified to voice their concerns under threat of possible prosecution
and may not even have dared to submit a response to the Government consultation.
Our campaigners distributed over 60,000 leaflets12 and we are aware that, in future,
these materials could be seized and our members subjected to, at the very least,
police interviews which would subsume the very short consultation period and prevent
any further street campaigning. If transactivists considered our materials to be
abusive, it would be nigh on impossible to mount a defence as, regardless of intent
(which worryingly does not have to be proved by the prosecution), the sheer number
of leaflets distributed would have made it overwhelmingly “likely” that the ‘abusive’
material would spread the message widely and hence “stir up” further abuse.
Similarly, our meetings would have been shut down while our “hate speech” was
investigated, it is unlikely our adverts would have been accepted for publication by
national newspapers, and there would be no opposing opinion on TV or radio
programmes. In short, regardless of whether we could prove our speech, behaviour or
materials to be reasonable, the invocation of hate crimes laws would have almost
completely curtailed any effective opposition to a proposed change in law. While this
may be seen as satisfactory to some with differing views to our group, it should not; it
should serve as a warning of the threat to democracy by such authoritarian oversight
on freedom of expression.
Another example of testing the real-life application of the Bill concerns a recent public
letter written by a Trans Officer of the SNP,13 who claimed to have been set upon by a
“transphobic” mob at a branch meeting several months prior. This was retweeted
uncritically by many politicians who failed to recognise that neither a complaint had
been registered with the party or an investigation carried out. The account was
contested by many people who were present at the meeting,14 at which point several
politicians declared that what occurred was largely irrelevant, the only important factor
was the individual’s belief that they had been abused. This, of course, is where this
iniquitous Bill leads us - a subjective feeling of abuse and a small meeting allegedly
growing into a “den of transphobia” could have led to very serious, and wholly
inappropriate, legal consequences for a number of SNP women.
11

a now deleted FB post, the screenshot of which can be seen in Appendix A

12

http://archive.vn/wfYoU

13

http://archive.vn/QHBFl

14

http://archive.vn/tlZiS
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Several posts on Twitter, and a follow up essay, by JK Rowling have been in the
news over the last few weeks. Not only was she accused of transphobia and inciting
hatred as her words were spread far and wide15 - and thus potentially liable to criminal
proceedings under the Bill - but the tidal wave of abuse received in return16 shows
very clearly that prosecutions flow only one way. Women are open to prosecution for
seemingly innocuous comments such as “sex is real” but are afforded no such
protection in law for the vile, misogynistic and violent threats levied at them.
The Bill as it currently stands is fundamentally flawed and, unless amendments are
made, is inevitably heading towards charges being brought against women for stating
universal truths about sex, science and biology. We note, for example, the recent
case where a woman was banned from a social media site for hateful conduct after
stating “Only females get cervical cancer”. 17 While the likelihood of successful
prosecutions is unknown, and perhaps may be low, it is the threat of vexatious
complaints made to the police that will impact on people’s ability to freely discuss
women’s sex-based rights.
From our experience we foresee significant problems with the proposed extension of
stirring up offences to a larger group of characteristics, especially transgender
identity. These risks might be somewhat reduced by removing the term “abusive”
which is open to wide interpretation and, as our examples have shown, is all too
easily taken as an offence by a person or group, rather than a quite legitimate
criticism of an unscientific belief. Including transgender identity in the freedom of
expession protections may also mitigate the risks, although it is of concern that those
already proposed for other characteristics offer significantly weaker protections than
the equivalent in England and Wales.
Overall, we do not think that such amendments will offer sufficient protection against
the problems we have identified and call for Part 2 to be removed from the Bill.

15

http://archive.vn/d3nds

16

http://archive.vn/p6pV2

17

http://archive.vn/Ai0sP
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APPENDIX
Comments about FWS
“@ForwomenScot...They’re an anti-trans hate
group” http://archive.ph/KGRv1
“I'm really disturbed to see so-called women's groups stirring up hate towards a
female councillor, encouraging abuse towards her and attacking her for blocking
abusive voices...FWS is a hate group.” said by a researcher of a SNP MP
http://archive.vn/uquZ8
“FWS’s abusive, bullying, pile-on tendencies or their repeated demonisation of trans
individuals and allies” said by a researcher of a SNP MP
http://archive.vn/sjpvE
“FWS: they're a pernicious hate group” said by a researcher of a SNP MP
http://archive.vn/dfa0R
“The transphobic @ALLIANCELGB is raising tens of thousands of pounds. Much of it
comes from far right sources abroad. And there are multiple pseudonyms donating.
Who is getting the cash? How is it being being spent? Are accounts available?
@policescotland” said by a SNP MP
http://archive.vn/6nAuG
“Forwomenscot...are a single issue anti-trans
account” http://archive.vn/9fanV
“ForWomenScot, a prominent anti-trans Scottish campaign
group” http://archive.vn/gSMlS
“LGBT+ folks can spot a hate group a mile off.
twitter.com/ForwomenScot/…” http://archive.vn/2xH0G
“We all already knew that fpfw and fws were transphobic hate
groups” http://archive.vn/82T6n
“anti-trans
group…@ForWomenScotland”
http://archive.vn/4O0oX
“I’m a trans journalist who exposes transphobic hate groups. In the past twelve
months I’ve exposed two, FairPlayforWomen and ForWomenScot”
http://archive.vn/VAYS2
“gross transphobe group
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forwomen.scot”
http://archive.vn/29NVX
Referring to a photo of our co-founder and other attendees of a meeting at
Parliament: “Transphobic scum. Every last one of them”
http://archive.fo/euVYg
“Tax exile press barrons and media moguls whip up a hate campaign against trans
people in concert with fundamentalist Christians and Conservative politicians, and
@ForwomenScot peddle the filth in Scotland. Gender critical feminism is fascism.”
http://archive.md/0AhuX
“ForWomenScot want you to attack rape crisis centres, women's libraries, women's
conferences and LGBT+ school clubs. They want you to excuse cis men for their
crimes and instead blame trans people for merely existing.”
http://archive.ph/Y1ThR
Referring to when Glasgow Women’s Library cancelled our meeting: “I'm dead sure
the wee bigot who made the booking for her anti-trans friends knew that, which is
why she omitted the hate group's name from the booking field.”
http://archive.ph/Tx1gM
“Cw/transphobia...GC is a hate movement and we NEED to stop giving it a seat at the
table”
said by a SNP Women’s Officer
http://archive.vn/COxDV
With a link to our meeting in Glasgow: “the Scottish transphobes are at it
again” http://archive.ph/LiiAT
“anti-trans hate groups like Women’s Place and For Women
Scotland” http://archive.fo/hUEyP
“encouraging an anti-trans nazi
revisionist” http://archive.vn/8CzwK
“ForWomenScot are explicitly setting out to deceive people about the levels of
support in various political parties for their anti-trans views.” said by a former
director of Equality Network
http://archive.vn/2RcRM
“There are many people who will couch this in terms of “balanced debate” or
“legitimate concerns”, this is not an argument that we accept. We do not accept it for
xenophobia and we do not accept it for transphobia.” said by @SNPStudents
http://archive.vn/mjWxB
32

“The mask of so-called “gender critical feminists” is slipping. They do not have
“reasonable concerns”. Their rhetoric is one of hate and encourages hateful acts.
Keep them out of Scottish politics and off Scotland's streets.”
http://archive.vn/QM3aw
From the Guardian, 01 Feb 2019
“While For Women Scot do a sterling job of making transphobia look respectable,
their actions and statements do real damage to Scotland’s trans and non-binary
community”, “As a trans woman, I feel this whole event is designed to make
transphobia appear respectable” http://archive.vn/VB6PL
Mhairi Black MP and Rhiannon Spear SNP National Women’s Convenor referring to
women’s concerns as transphobia and bigotry and telling women “Don’t be a Jeremy
Hunt” http://archive.vn/ZOaBp
“Sisters Uncut Edinburgh openly condemns the hatred towards trans women that is
being spread by so-called 'women's' groups like For Women Scotland.”
http://archive.vn/V1aPl
When asked not to call feminists TERFs: “You don’t get to define if you’re actions are
hatefull. You don’t even have to intend to be hatefull. You just are.”
http://archive.vn/XFh5s
“T3RFs aren’t merely “women who disagree with me.” This isn’t a debate. Trans
women are women. Trans men are men. You’re engaging in a hate crime if you deny
their existence or right to self determination.” said by a Guardian journalist
http://archive.vn/kjqb0
“These people want trans women dead. Make them
afraid.” http://archive.fo/EiwXr
Comments about Printed Materials
“forw*men[dot]scot are posting transphobic leaflets through doors in
Glasgow” http://archive.fo/mIRBJ
“@ForwomenScot just came home from holiday to see your transphobic bullshit
flyer. Just fuck off you bigoted cunts. Just stop spewing your hate filled shit.”
http://archive.fo/JFAhV
“"Do you think... a man does not become a woman just because he says so?" this is
literally transphobia, the end.”
http://archive.fo/v1wiG
“Found this nasty bit of irl transphobic propaganda courtesy of hate group
"forw*menscot". Scratched it up with a coin til it was unreadable. Keep your eyes
33

peeled folks.” http://archive.ph/OcNb8
“No transphobia in my uni thank
you!!!” http://archive.ph/P1z5s
“For Women Scot...distributes propaganda full of lies about the reforms. That’s
violence against trans women. Who are women. So violence against women.”
http://archive.fo/UL5zK
“Forwomen[dot]scot who do everything they can to attack trans people online and in
public places, including flyposting transphobic images. It’s okay though, as people
now know who they are.”
http://archive.vn/FIpau
From an email received 15 March 2019
“FARTS. That’s not an insult. It’s an acronym for the hateful bigots you are. But any
bigot with a rage on can quietly leave leaflets all over the place spouting their
misrepresentation, lies and hatred.”
Do we incite hatred and violence - or is it the other way round?
“Just caught wind that a TERF organisation has been flyering around Edinburgh, in
public spaces full of people. If you catch one of these assholes in the act, please
undo their work or throatpunch them. Transphobia has no place in 2019.”
http://archive.fo/6s1y9
“That would be this group which opposes the ECHR, is homophobic, transphobic
abusive, hateful, and paid for anti-trans ads in the paper along with
ForWomenScotland and LGB Alliance, at whose Scottish launch they spoke?” said
by a researcher of a SNP MP, initially referring to the Women Make Glasgow group
http://archive.vn/934Vw
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Comment by James Morton, Scottish Trans Alliance:

Comments about Meetings
Regarding a proposed meeting at Parliament about the women’s rights declaration:
“anti-trans event” and “maybe that Guy Fawkes fellow had some good ideas.”
http://archive.ph/tbZ3r
Regarding the cancelled meeting at Edinburgh University: “speakers with a history of
transphobia”, the harmful impact of this event on the trans and non-binary
community”, “speakers who do not accept trans identities as valid”, “contravenes the
University’s commitment to Dignity and Respect and Trans Equality and these
speakers should not be allowed this space”
http://archive.ph/hkQw8
“Transphobic event at Edinburgh
Uni” http://archive.ph/upNoV
“The speech of those proposed speakers doesn't just incite violence, IT IS
VIOLENCE.” said by a research project manager at Edinburgh University
http://archive.ph/XtPUI
From the Scotsman, 08 May 2019
“University debate on women’s rights branded ‘transphobic’”, “stirring up
transphobia”, “a gathering of misogynistic transphobes...they are a vocal, hateful
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minority”, “bigots...who use these opportunities to legitimise their hatefulness: their
actions put lives at risk, encourage marginalisation & discrimination”
http://archive.vn/d3mIV
From the Scotsman, 23 June 2019
“Now those within our communities who are experiencing that same level of hatred,
of stigma, of aggression and in this case of transphobia, they need to know that we
will stand together again. I am sorry that this parliament very recently was used as a
platform for transphobic hatred and bigotry, but I am determined that we won’t let
that tell us we’re going to lose.”
Said by Patrick Harvie MSP at Edinburgh Pride, and in reference to the meeting at
Parliament hosted by Joan McAlpine MSP with guest speaker Meghan Murphy, a
Canadian feminist.
http://archive.vn/Yjb9P
“Silent Protest Against Transphobic For Women Scot Meeting...For Women Scot are
one of the most active transphobic groups in Scotland. They have campaigned
extensively against reforms to the Gender Recognition Act. Members of the group
have put up transphobic leaflets and stickers in Glasgow and Edinburgh. One of their
leaders denied the existence of non-binary people at a committee in the Scottish
Parliament. Their Twitter account regularly misgenders trans people.”
http://archive.fo/FmOmg, http://archive.fo/quABi
Appealing for the meeting venue to “cancel these
bigots” http://archive.fo/KUK19
“Absolutely disgusted at @EdinburghUni and @MorayHouse for planning a
transphobic and fear mongering event, and giving the likes of Julie Bindel and Rosa
Freedman the opportunity to spread their bigotry. Not only are you failing your trans
students, you are putting them in danger.”
http://archive.fo/0HBGL
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JUSTICE COMMITTEE
HATE CRIME AND PUBLIC ORDER (SCOTLAND) BILL
SUBMISSION FROM SCOTTISH WOMEN’S AID
Scottish Women's Aid (SWA) is the lead organisation in Scotland working to end
domestic abuse and plays a vital role in campaigning and lobbying for effective
responses to domestic abuse. We provide advice, information, training and
publications to our 36-member groups and to a wide variety of stakeholders. Our
members are local Women’s Aid groups, which provide specialist services, including
refuge accommodation, information and support to women, children and young
people.
We welcome the opportunity to provide feedback on the draft Hate Crimes and
Public Order (Scotland) Bill. As specialists in domestic abuse, a form of genderbased violence against women, we confine our comments to hate crimes motivated
by gender discrimination and misogyny.
In our previous submission we, along with Engender, Rape Crisis Scotland, and
other women’s rights organizations, called for a specific piece of legislation to
address gaps in legal protection regarding women’s experiences of harassment and
abuse rather than the addition of the characteristic of sex to the list of groups
protected by the Bill. We welcome the current formulation of the Bill which gives
permission to Scottish Ministers to make “different provision” for the characteristic of
sex.
We reiterate that misogynistic abuse surrounds and supports domestic abuse and
the attitudes about women and girls that allow violence against women to flourish in
Scotland. We also reiterate that an aggravation model that adds sex to the list of
characteristics protected by hate crimes legislation is incompatible with the definition
of violence against women contained in Equally Safe: “a function of gender
inequality, and an abuse of male power and privilege”. 1
As previously stated by Engender, “Applying a ‘gender-based’ aggravation to some
forms of violence or to some cases and not to others (for example treating one case
of domestic abuse as involving ‘gender hostility’ and another not) would therefore be
incoherent with our understanding of those types of crime”.2 We again highlight that
international evidence suggests that adding “gender to a laundry-list of groups
protected by hate crime legislation leads to underreporting, under-investigation, and
under-prosecution”.3

1

https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2018/04/equallysafe-scotlands-strategy-prevent-eradicate-violence-against-women-girls/documents/00534791-pdf/00534791pdf/govscot%3Adocument/00534791.pdf?forceDownload=true
2 https://www.engender.org.uk/content/publications/Engender-16-Days-of-Action-Hate-Crime-Briefing-2611-2019.pdf
3 https://www.engender.org.uk/news/blog/womens-organisations-disappointed-by-lord-bracadalesrecommendations-seek-further-dialogue/
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The development of the Domestic Abuse (Scotland) Act 2018 included a process of
extensive engagement with stakeholders, gender experts, and women’s rights
organizations. That process produced a piece of legislation grounded in the
experiences of those most affected, and crafted by officials with in-depth and
extensive understanding of a complex social phenomenon. This type of participatory
process needs to be adopted by the Scottish Government in the development of a
stand-alone law to address egregious misogyny.
Criminal law and criminal sanctions are an essential element to addressing systemic
discrimination and gender-based violence; however, it is not a panacea. Equally
Safe recognizes the importance of addressing structural inequality: “Our approach
focuses on changing behaviour, building the knowledge and skills of individuals, and
ultimately delivering a progressive shift in the structural, cultural and societal
contexts in which violence occurs.”
The UN Convention on the Elimination of all forms of Discrimination Against Women
(CEDAW) obliges states parties to take “all appropriate measures” to “modify the
social and cultural patterns of conduct of men and women, with a view to achieving
the elimination of prejudices”.4 The Council of Europe Convention on preventing and
combating violence against women and domestic violence (known as the Istanbul
Convention) requires states parties to “condemn all forms of discrimination against
women and take, without delay, the necessary legislative and other measures to
prevent it”.5
Along with our call for the participatory development of a robust law to tackle crimes
motivated by misogyny, we also highlight the continued need for investment in longterm comprehensive policy, education, and other measures to effect public attitudinal
change, in order to eradicate structural gender inequality across Scotland.
We welcome the attention of Committee members to these important issues and
would be happy to discuss further and answer any questions.

Scottish Women’s Aid
24 July 2020

4

https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx

5

https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168008482e
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J/S5/20/29/3

Justice Committee
29th Meeting, 2020 (Session 5), Tuesday 24 November 2020
Subordinate legislation
Note by the clerk
Purpose
1.
This paper invites the Committee to consider the following affirmative
instrument:


The International Organisations (Immunities and Privileges) (Scotland)
Amendment Order 2020 [draft]

Introduction
2.
The instrument is made in exercise of the powers conferred by section 1(2),
5(1) and 10(3) of the International Organisations Act 1968.
3.
The Order amends the International Organisations (Immunities and
Privileges) (Scotland) Order 2009 (S.S.I. 2009/44) (“the 2009 Order”) to revoke
schedule 17. The International Organisations (Immunities and Privileges) (Scotland)
Amendment (No. 2) Order 2017 (S.S.I. 2017/447) (“the 2017 Order”) is also to be
revoked.
4.
The 2017 Order amended the 2009 Order to confer immunities and privileges,
insofar as they are within devolved competence, upon the Unified Patent Court and its
representatives, judges, registrars and employees.
5.
On 20 July 2020, the United Kingdom withdrew its ratification of the Agreement
on a Unified Patent Court and the Protocol on Privileges and Immunities of the Unified
Patent Court done in Brussels on 26 June 2016. The United Kingdom will not be
seeking to participate in the Unitary Patent or Unified Patent Court when it is expected
to come into operation later in 2021. The immunities and privileges conferred by the
amendment of the 2009 Order by the 2017 Order are therefore no longer required.
Delegated Powers and Law Reform Committee Consideration
8.
The Delegated Powers and Law Reform Committee considered the instrument
at its meeting on 27 October 2020 and agreed that it did not need to draw it to the
attention of the Parliament on any grounds within its remit.
Justice Committee Consideration
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9.
The Committee is required to report to the Parliament on the instrument by 30
November 2020.
10.
Motion S5M-22981 has been lodged proposing that the Committee
recommends approval of the instrument. The Cabinet Secretary for Justice is due to
attend the meeting on 24 November to answer any questions on the instrument and to
move the motion for approval.
13.
It is for the Committee to decide whether or not to agree to the motion, and then
to report to the Parliament. Thereafter, the Parliament will be invited to approve the
instrument.
14.
The Committee is asked to delegate to the Convener authority to approve
the report on the instrument for publication.

Justice Clerks
20 November 2020
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ANNEX
POLICY NOTE
The International Organisations (Immunities and Privileges) (Scotland)
Revocation Order 2021
SSI 2021/
1. The above instrument is made in exercise of the powers conferred by section 1(2),
5(1) and 10(3) of the International Organisations Act 1968 and all other powers
enabling Her Majesty to do so.
2. The purpose of the instrument is to amend the International Organisations
(Immunities and Privileges) (Scotland) Order 2009 (S.S.I. 2009/44) (“the 2009
Order”) to revoke schedule 17. The International Organisations (Immunities and
Privileges) (Scotland) Amendment (No. 2) Order 2017 (S.S.I. 2017/447) (“the 2017
Order”) is also to be revoked.
3. The 2017 Order amended the 2009 Order to confer immunities and privileges,
insofar as they are within devolved competence, upon the Unified Patent Court and
its representatives, judges, registrars and employees.
Policy Objectives
4. On 20 July 2020 the United Kingdom withdrew its ratification of the Agreement on a
Unified Patent Court and the Protocol on Privileges and Immunities of the Unified
Patent Court done in Brussels on 26 June 2016.
5. Participating in a court that applies EU law and bound by the Court of Justice of the
European Union is not consistent with the aims of the United Kingdom leaving the
European Union.
6. The United Kingdom will not be seeking to participate in the Unitary Patent or
Unified Patent Court when it is expected to come into operation later in 2021.
7. The immunities and privileges conferred by the amendment of the 2009 Order by
the 2017 Order are therefore no longer required.
8. This Order and the parallel UK Order are necessary to revoke the Orders before
they come into force.
9. This Order deals only with those matters which are within the legislative
competence of the Scottish Parliament. There is a related instrument, which deals
with reserved matters as regards Scotland and with other UK jurisdictions, that is
subject to consideration by the UK Parliament.
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Consultation
10. The instrument has been prepared in consultation with the relevant United
Kingdom Government Departments. No external consultation was undertaken as
this Order revokes provisions of an international agreement to which the United
Kingdom will no longer be obliged to give effect. The future of the Unified Patent
Court system will be for the remaining Member States of the European Union to
decide.
Impact Assessments
11. An impact assessment is not required as the Unified Patent Court system has not
yet entered into force. Having withdrawn from the UPC Agreement and Protocol in
advance, it is not expected that there will be any UPC judges or staff appointed.
Businesses will still be able to maintain and enforce patents in the UK as they do
currently.
Financial Effects
12. A Business and Regulatory Impact Assessment (BRIA) is not required as no
financial effects on the Scottish Government, local government or on business are
foreseen.

Scottish Government
Justice Directorate
October 2020
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