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19 October 2020 
 
Dear John, 
 
Thank you for your letter of 24 September inviting evidence from me on the 
anticipated impact on policing in Scotland of the end of the implementation period 
(“IP”) as specified in the EU-UK withdrawal agreement and currently anticipated to 
take effect on 31 December 2020. 
 
It might be helpful  if I make a few general comments on engagement between the 
UKG and the SG and between respective operational partners as negotiations of the 
future relationship between the UK and the EU have continued. 
 
Since the referendum to leave the EU, I have on occasion reported to the 
Parliament, and to the Justice Committees, what I consider to have been 
deficiencies in that level of engagement. However I would observe that during the 
recent period, engagement in the law enforcement and judicial cooperation sphere, 
while not perfect, has operated at a better level, with officials and operational 
partners receiving regular and general updates on how negotiations are proceeding. 
This has been welcome  and has allowed us to contribute to the shaping of UK 
priorities and to seek to ensure that emerging possible negotiated outcomes  take 
proper account of Scotland’s legal system  and the distinct nature of the Lord 
Advocate’s role as public prosecutor. I should make clear that we are not privy  to 
the granular detail and therefore, will only be able to test the effectiveness of that 
engagement once full details of any final agreement reached are shared with us. It is 
important that this limited but nonetheless very practical engagement continues  and 
therefore I do not propose to include in my evidence, information that has been 
shared in confidence about ongoing negotiations, disclosure of which could 
jeopardise that engagement, or indeed the negotiations themselves. 
 
On 18 March 2020 the Commission published its proposed legal text on the 
Agreement on the New Partnership with the United Kingdom1. On 19 May 2020  the 
UK Government published legal texts2 setting out their preferred alternatives to the 

                                            
1 https://ec.europa.eu/info/publications/draft-text-agreement-new-partnership-united-kingdom_en 
2 https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu 

https://ec.europa.eu/info/publications/draft-text-agreement-new-partnership-united-kingdom_en
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu


EU proposals respect to the key judicial and law enforcement instruments that will be 
lost at the end of the IP.  What follows draws heavily on those texts and but I also 
provide to the Sub-Committee the Scottish Government’s assessment of the 
suitability from a Scottish perspective of the proposals and so far as possible our 
assessment of where the real risks and loss of capability will lie, should a deal be 
reached.  
 
 
Police Scotland access to key security and law enforcement cooperation 
measures  
So far as specific EU judicial cooperation and law enforcement instruments are 
concerned, Scotland will lose access to these in their current form when the 
implementation period comes to an end. The accompanying appendix tabulates the 
key instruments against UK and EU published legal texts and offers, where possible, 
our assessment of most likely outcomes and the “change” to operational capacity 
that outcome will represent. 
 
Apart from instrument by instrument analysis as set out in the table, it is worth 
reinforcing the Scottish Government view, shared, I believe, with operational 
partners in Scotland, that the loss in capability is not just the loss of access to these 
individual instruments but  the loss of an interdependent and coherent suite of tools 
developed over 40 years. In addition, as has been observed by the Lord Advocate 
on previous occasions, there will be a loss of future capability, for instance in the 
area of  interconnected law enforcement databases, able to operate in virtual real 
time. The only ones who will benefit from a loss of capability is unfortunately those 
who commit crime.  
 
Also, while there is broad consensus between the UK and Scottish Government and 
operational partners on priorities and what would represent an acceptable, if not 
ideal,  outcome for law enforcement and judicial cooperation in negotiations, there 
are some differences. The most significant of these from Scotland’s perspective  is 
the European Judicial Network (“EJN”), which is a network of judges and prosecutors  
across Europe  in which Scotland is a respected, active participant and has 
developed a distinct profile that reinforces to European partners and contact points 
that there are crucial, distinct aspects of the Scottish legal system, particularly with 
regard to criminal justice . The EJN is a key tool to COPFS with Scottish prosecutors 
responsible for around 75% of the UK’s criminal EJN traffic. Regrettably, the UK 
Government were not prepared to include EJN as a negotiating priority, although we 
continue to press upon UKG colleagues  the clear preference of the Scottish 
Government and the advantages for all the UK of continuing to pursue some form of 
associate membership to the Network. 
 
 
Discussions on mutual aid between UK Police Forces 
As I am sure Committee Members will appreciate, decisions around officer 
deployment and mutual aid are operational matters for the Chief Constable. The 
Chief Constable previously informed the Scottish Police Authority (SPA) that as part 
of EU exit planning, the provision of mutual aid assistance to wider UK policing will 
be considered, should this be requested.  The Chief Constable also confirmed that 
Police Scotland’s primary objective over the period of EU exit will be to keep the 



people of Scotland safe.  Any operational decisions regarding mutual aid will 
therefore be taken in light of policing needs in Scotland. 
 
Police Scotland has confirmed that mutual assistance between police forces in the 
UK is facilitated through the Scottish Police Information and Coordination Centre (S-
PICC).  The S-PICC links in to the National Police Coordination Centre (NPoCC) 
when mutual aid is required to be provided from, or to, England, Wales or Northern 
Ireland and/or in the instance where events require a national (Scottish or UK) 
policing response.  Prior to the deployment of Police Scotland personnel outwith the 
country, S-PICC shall satisfy themselves that the clear and documented risk 
assessments, welfare arrangements and cost recovery processes are in place as 
well as clarification about cross border legislation with the requesting force(s). S-
PICC also provides clarity on these points when requesting mutual aid from outside 
Scotland.  No doubt the Committee will hear more on the operational preparations 
for mutual assistance requests when Police Scotland provides evidence on 26 
October. 
 
More broadly, my officials continue to engage with UKG counterparts across a range 
of policing issues in preparation for the end of transition.  
I hope this submission is of assistance to the Sub-Committee. 
 
Yours sincerely, 
 

 
 
          HUMZA YOUSAF  



  Main tools and measures 
used in Scotlandi 

UK position in 
published legal text 

EU position in 
publishes legal text  

Scottish interest Assessment 

1.   SIS II (Schengen Information 
System) – the Europe wide 
alert database 

UK has tabled no text 
on SIS II 
 

The EU has tabled a 
cooperation measure 
on “Operational 
Information”, which 
does not provide the 
same real-time alert 
functionality as SISII. 
 

SIS II is possibly 
the most important 
single EU 
innovation in law 
enforcement in 
recent years 
providing important 
support to the 
European Arrest 
Warrant by 
providing almost 
real-time 
information to 
participants on the 
existence of an 
EAW or other 
alerts.  

The working 
assumption of 
Scottish Government 
for some time is that 
negotiations will not 
secure access to SIS 
II and that post IP 
reliance will instead 
be placed on the 
Interpol Notice  
system which 
operates for the rest 
of the world (Red 
Notices etc). 
 
Interpol Notices do 
not have the real time 
reach across police 
databases that is 
achieved with the SIS 
II alert system. In 
addition there may be 
a reluctance amongst 
EUMS to transmit via 
2 separate alert 
systems. Both of 
these create a risk of 
a dangerous 
individual being 
“missed” during an 



interaction with law 
enforcement. 

2.   ECRIS (European Criminal 
Record Information System) 

UK wants something 
as close to ECRIS as 
possible. 
 
 

EU wants to give UK 
access to something 
as close as ECRIS 
as possible.. 

Prompt access to 
criminal records 
information is an 
important public 
protection tool to 
ensure Scottish 
courts have a full 
picture of offending 
history at the time 
of sentence and 
ideally at the time 
of considering bail. 
ECRIS is also 
currently used by 
Disclosure 
Scotland exercising 
the Scottish 
Ministers’ vetting 
and barring 
functions.  
 
Detail on delivery 
will be key to get 
right for Scotland. 
 

The working 
assumption of 
Scottish Government 
is that an agreement 
on criminal records 
exchange should be 
possible subject to a 
ruling on data 
adequacy.  
 
However the 
agreement is unlikely 
to operate on the 
current ECRIS 
platform nor will it 
afford access to 
future innovation 
such as real time 
data exchange, 
should ECRIS 
develop in that way.   

3.   Surrender/Extradition UK seeking 
Norway/Iceland style 
deal with “additional 
safeguards” around 

EU seeking 
Norway/Iceland style 
deal with “additional 
safeguards” around 
procedural rights,  

The European 
Arrest Warrant is 
generally seen as 
the high point of EU 
judicial cooperation 

The working 
assumption is that if 
an overall deal is 
agreed then 
agreement on 



trial readiness and 
proportionately. 
 

delivering an 
efficient and 
speedy judicial as 
opposed to political 
mechanism for 
surrendering those 
accused or 
convicted of 
criminal offences 
between EU 
Member States 
 

surrender along the 
lines of the Norway 
model should be 
achievable The 
Norway/Iceland –EU 
Surrender Agreement 
contains a number of 
components similar 
to the EAW but also 
some important 
omissions, most 
significantly that it 
permits EUMS to 
decline to surrender 
their own nationals. 
 
If no deal on 
surrender is secured, 
there will be a 
reversion to 
extradition under the 
Council of Europe 
Convention on 
Extradition. While 
slower and much less 
predictable than the 
EAW, this is a 
familiar procedure 
used for extradition to 
and from a number of 
Non-EU states   



4.   EIO (European Investigation 
Order) /MLA (mutual legal 
assistance) 

UK wants to build 
upon Council of 
Europe conventions, 
particularly by adding 
in time limits and 
streamlined 
procedures. Legal 
obligation to comply 
also sought (absent 
from CoE 
Conventions) 

EU broadly aligned 
with UK. EU keen to 
ensure cooperation 
continues.  

An effective mutual 
legal assistance 
system to secure 
and exchange 
evidence in cross-
border criminality  
is essential for 
criminal 
investigation and 
prosecution   

The working 
assumption is that an 
enhanced system of 
MLA based on the 
Council of Europe 
Convention can be 
agreed as part of an 
overall deal. 
 
If not then existing 
Council of Europe 
procedures will be 
available which, while 
less effective than 
EIO, are familiar to 
practitioners. 

5.   PNR – passenger names 
and travel data 

UK willing to share, if 
EU also shares their 
data with UK 

EU willing to share 
data with UK, but 
wants to see the data 
deleted when 
passenger departs. 
UKG think its defeats 
the purpose of the 
registered 

Reserved, but PNR 
access is very 
useful for the 
police.  

No clear working 
assumption 

6.   Prüm – crime scene info 
(fingerprints and DNA) 
+vehicle registrations  

UK keen to take part 
on similar terms as 
currently. 
 

EU keen for the UK 
to continue to take 
part on similar terms.  

The Prüm 
framework enables 
the sharing of some 
physical evidence 
across participants 
on an anonymised 
“hit/no-hit” basis. 
The “hit rate” 

The working 
assumption is that 
Prüm access will 
continue as part of a 
wider deal. Failure to 
negotiate access to 
the Prüm framework 
would lead to a loss 



across EUMS as 
the UK DNA 
exchange went live 
state by state was 
striking and makes 
a strong public 
protection case for 
the data exchange 
to continue   
 

of a recently  
achieved 
investigative and 
prosecutorial 
capability. There 
would be a likely 
reversion to CoE 
MLA channels.  
 

7.   Europol – the European 
Police Agency  

UKG content to 
accept third country 
agreement, and then 
build upon it, noting 
that the UK’s 
contribution to 
Europol and 
operations it runs is 
particularly big. 
 

EU keen for UK to 
take part via third 
country agreement. 

Police Scotland 
currently have an 
officer based at 
Europol and the 
retention of that 
capacity is vital.   

The working 
assumption  is that 
any third country 
agreement will result 
in a large enough 
presence to include 
Police Scotland. 
 
A failure to negotiate 
such an outcome 
would be a significant 
loss in capability. 
 

8.   Eurojust – the EU Judicial 
Cooperation  Unit  

UK seeking a third 
country agreement 
which allows 
prosecutors to work 
within Eurojust. 

EU keen for UK to 
take part, but with 
third country 
participation as the 
legal basis 

Eurojust is staffed 
by judges and 
prosecutors from all 
EUMS and works 
closely with 
Europol to support 
multilateral 
coordinated 
criminal 

The working 
assumption is that a 
satisfactory third 
country agreement  
will be reached  



investigations  of 
serious crime in 
Europe. 
Maintenance of 
existing direct 
access for COPFS 
and placement of 
legal  trainees are 
the key priorities for 
Scotland.  

 
 

i Measures not used or infrequently used in Scotland have not been included. 

                                            


