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JUSTICE SUB-COMMITTEE ON POLICING 
 

BREXIT AND POLICING 
 

WRITTEN SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR 
FISCAL SERVICE 

 

 
Thank you for your email of 15 February 2021 requesting a further written submission 
from the Crown Office and Procurator Fiscal Service (COPFS) to assist the evidence 
session with Police Service of Scotland (PSoS) scheduled for 1 March 2021. You have 
asked if COPFS wish to comment on the impact of Brexit on policing since the end of 
the transition period on 31 December 2020. In particular, you have asked for the 
COPFS view on any, or all, of the following matters: 
 

• The live real-time exchange of information between Police Scotland and EU 

policing partners following the UK’s exit from Europol and its information 

sharing arrangements and systems; 

• Any implications for any European Arrest Warrants (EAW) which were still 

active from 31 December (either requests to Police Scotland from EU partners, 

or requests from EU partners to Police Scotland); 

• Any issues around seeking the arrest of someone outside the UK and what 

arrangements have succeeded the EAW; 

• Any implications for the key areas of police activity outlined by Police Scotland 

in their evidence on 26 October, namely Maritime and fisheries protection; 

Protests and demonstrations; Justice and home affairs measures, and travel 

and freight, with regard to people’s ability to enter and exit Scotland; 

• Any implications for Police Scotland’s relationships with key EU policing 

partners, especially those key partners in fighting organised crime in Scotland 

(such as police in neighbouring states like Republic of Ireland, Denmark, The 

Netherlands etc.). 

In respect of bullet points one, four and five, these are matters of operational policing 
practice that would best be addressed by Police Service of Scotland. In respect bullet 
points two and three, and questions relating to implications for European Arrest 
Warrants (EAWs) still active as at 31 December, issues around seeking the arrest of 
someone outside the UK and the arrangements that have succeeded the EAW, I have 
provided further observations below. However, as the Committee will appreciate, given 
the very short timeframe since implementation of the EU-UK Trade and Cooperation 
Agreement (TCA) through the Future Relationship Act 2020, it is too early to provide 
a detailed assessment of impact and matters arising.  
 
New Arrangements for Extradition Under the TCA/EAWs Active as at 31 
December 2020  
 
As regards European Arrest Warrants (EAWs) which were still active as at 31 
December 2020, the Future Relationship Act 2020 provides that EU Member States 
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remain within Part one of the Extradition Act 2003. The TCA provides for continued 
access to the EAW scheme where the requested person has been arrested on that 
warrant by the 31 December 2020. In terms of Article 112, the TCA also provides 
that an EAW issued before the 31 December 2020, where no arrest has taken place 
(known as a retained EAW), will remain valid as a basis for arrest but that once an 
arrest has been made the applicable framework for ongoing procedure is the new 
UK-EU Agreement. Thus far, there has been one domestic challenge to the legality 
of an arrest which took place of a Polish national in January 2021, on a retained 
EAW issued prior 31 December 2020. A debate has been fixed for 8 April 2021 at 
Edinburgh Sheriff Court.  
 
The TCA provides for a warrant based system of extradition (similar to that which 
operates between Norway, Iceland and the EU Member States) with the main 
essentials of the EAW, including the framework list of offences, time limits and direct 
transmission of requests by COPFS to Judicial Authorities in EU Member States. The 
system is not, however, based on mutual recognition and will therefore result in the re-
introduction of a bar to extradition, based upon nationality, by certain EU Member 
States. The TCA allows a period of 2 months, from 1 January 2021, for EU Member 
States to make a notification that it will not surrender its nationals pursuant to an arrest 
warrant or that it will only do so under certain conditions (e.g. to a guarantee of return 
to serve any sentence). Where a Member State refuses to surrender a person based 
on nationality, the TCA provides that they must (having consulted with the issuing 
authority) refer the case to their own prosecution authorities to consider whether they 
will seek to exercise criminal jurisdiction and request transfer of proceedings, with any 
trial proceeding on the rules of evidence and procedure of that EU Member State. 
 
I understand that, to date, three EU Member States have formally notified that they will 
apply an absolute bar to extradition but, given the fact that the deadline for notification 
does not expire until 28 February 2021, I am not in a position to fully assess impact at 
this stage.  
 
Issues for Arrest of Wanted Person Outside of the UK  
 
In terms of COPFS having experience of any issues around seeking the arrest of 
someone outside the UK, I can confirm that arrests have been made in EU Member 
States on retained EAWs. Whilst COPFS have, in a couple of isolated cases, 
experienced some misunderstanding in respect of interpretation of the TCA, on the 
part the judicial authority in the EU Member State, these matters were resolved 
satisfactorily after further consultation.  
 
Concluding observations  
 
International criminal justice co-operation is an essential feature of the work of COPFS 
and PSoS and both organisations will continue to engage effectively with each other 
and with their counterparts in many jurisdictions internationally, both within the EU and 
elsewhere, ensuring optimal use of the mechanisms for international co-operation 
available, to combat transnational criminality (including serious organised crime) and 
deliver justice.  
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Rt. HON W. JAMES WOLFFE, QC  
LORD ADVOCATE 
22 February 2021 


