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WRITTEN SUBMISSION FROM THE EQUALITY AND HUMAN RIGHTS 
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Introduction 
 
About the Equality and Human Rights Commission 
 
The Equality and Human Rights Commission is the national equality body for Scotland, 
England and Wales. We work to eliminate discrimination and promote equality across 
the nine protected characteristics set out in the Equality Act 2010: age, disability, 
gender reassignment, marriage and civil partnership, pregnancy and maternity, race, 
religion or belief, sex, and sexual orientation.   
 
We are an “A Status” National Human Rights Institution (NHRI) and share our mandate 
to promote and protect human rights in Scotland with the Scottish Human Rights 
Commission (SHRC). 
 
How we have approached this response 
 
We welcome the opportunity to respond to this call for views. In this response, we 
have set out the legal context from an equality perspective and noted relevant work 
we have recently concluded with Police Scotland. We have then provided views on 
the recommendations most relevant to our remit. 
The legal context 
 
The Equality Act 2010 
 
The Equality Act (EA) 2010 came into force in October 2010 and provides a single 
legal framework to tackle disadvantage and discrimination. The EA 2010 includes a 
number of provisions intended to protect individuals from discriminatory treatment and 
promote a fairer and more equal society. 
 
The Public Sector Equality Duty 
 
The equality duty replaced the race, disability and gender equality duties. The first of 
these duties, the race equality duty (2001), came out of the Macpherson Report on the 
murder of the black teenager, Stephen Lawrence. Following failures of the 
investigation of Lawrence’s murder, the report uncovered institutional racism in the 
Metropolitan Police. It was clear that a radical rethink was needed in the approach that 
public sector organisations were taking towards addressing discrimination and racism. 
The purpose of the public sector equality duty (PSED) is to ensure that public 
authorities consider how they can positively contribute to a more equal society and 
ensure they eliminate discrimination. The public sector equality duty consists of a 
general equality duty and specific equality duties. 
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The general equality duty is a duty to have due regard to the need to: 
 
̶ Eliminate unlawful discrimination, harassment and victimisation and other 

prohibited conduct 
̶ Advance equality of opportunity between people who share a relevant protected 

characteristic and those who do not 
̶ Foster good relations between people who share a relevant protected 

characteristic and those who do not. 
 

The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 as amended 
place additional obligations on listed public authorities – including (the Chief Constable 
of) Police Scotland and the Scottish Police Authority – to support their compliance with 
the general duty. This includes a requirement to “assess the impact of applying a 
proposed new or revised policy or practice against the needs” of the general duty. 
Such an assessment is known as an Equality Impact Assessment (EIA). 
 
Compliance with the PSED should be seen as a critical part of internal and 
external policy development processes by all public authorities, including 
Police Scotland, the Scottish Police Authority (SPA), and the Police 
Investigations and Review Commissioner (PIRC). Given the subject matter 
covered by the Angiolini review, the PSED should be seen by all relevant public 
authorities as a critical framework for addressing its recommendations.1 
 
Discrimination  
 
The EA 2010 identifies four broad forms of discrimination, as well as prohibiting 
harassment and victimisation:2 
 
Direct discrimination. This occurs when a person treats another less favourably than 
they treat or would treat others because of a protected characteristic. Direct 
discrimination cannot be justified except in the case of age discrimination. 
 
Indirect discrimination. This occurs when an apparently neutral policy3 is applied 
that puts people sharing a protected characteristic at a particular disadvantage, and 
that puts an individual at that disadvantage. Indirect discrimination can be justified if it 
is ‘a proportionate means of achieving a legitimate aim’. 
 
Discrimination arising from disability. This occurs where a disabled person is 
treated unfavourably, where this treatment is because of something arising in 
consequence of the disabled person’s disability, and where it cannot be shown that 
this treatment is a proportionate means of achieving a legitimate aim. There is no 
discrimination if it can be shown that the person or organisation alleged to have 

                                            
1 We have published a range of resources to support public authority compliance with the PSED on 
our website. 
2 This is a brief summary of the forms of discrimination and does not cover all the steps necessary to 
identify discrimination. See our Codes of Practice and technical guidancefor more information on 
discrimination and on the EA 2010 generally. 
3 ‘Policy’ is used here as shorthand for the statutory definition which applies to a “provision, criterion 
or practice”.  

https://www.legislation.gov.uk/ssi/2012/162/contents/made
https://www.legislation.gov.uk/ssi/2012/162/contents/made
https://www.equalityhumanrights.com/en/public-sector-equality-duty-scotland
https://www.equalityhumanrights.com/en/public-sector-equality-duty-scotland
https://www.equalityhumanrights.com/en/equality-act/equality-act-2010
https://www.equalityhumanrights.com/en/equality-act/equality-act-2010
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discriminated, did not know and could not be expected to know that the disabled 
person had the disability. 
Failure to make reasonable adjustments. The duty to make reasonable adjustments 
comprises three requirements:  
 

̶ Where a provision, criterion or practice puts disabled people at a substantial 
disadvantage compared to those who are not disabled, to take reasonable 
steps to avoid the disadvantage. 

̶ Where a physical feature puts disabled people at a substantial disadvantage, 
compared with people who are not disabled, to avoid that disadvantage. 

̶ Where not providing an auxiliary aid puts disabled people at a substantial 
disadvantage compared with people who are not disabled, to provide that 
auxiliary aid. 

 
Harassment. Harassment occurs where a person engages in unwanted conduct 
related to a relevant protected characteristic that has the purpose or effect of violating 
another’s dignity or creating an intimidating, hostile, humiliating or offensive 
environment for another. 
 
Victimisation. This occurs where a person carries out a ‘protected act’ and is 
subjected to a detriment as a result - a ‘protected act’ could be bringing discrimination 
proceedings or giving evidence in relation to discrimination proceedings under the Act. 
Police Scotland must comply with its obligations not to discriminate or to 
harass or victimise, as both a public body providing services and exercising 
public functions and as an employer.  
 
The first ‘need’ under the PSED also requires due regard to the need to eliminate 
unlawful discrimination, harassment and victimisation and other prohibited conduct 
 
Our section 23 agreement with Police Scotland 
 
Section 23 of the Equality Act (2006) gives the Equality and Human Rights 
Commission the power to enter into a formal agreement with a person or organisation 
who it believes has committed an unlawful act.  
 
We entered into such an agreement with Police Scotland in March 2019, following our 
concern that the findings of an October 2017 discrimination case against the Chief 
Constable of the Police Service in Scotland – which found that police officer Fiona 
Mair had been unlawfully discriminated against when she was refused permission to 
work flexibly – weren’t fully acted on.  
 
In preparing their programme of activities, Police Scotland worked closely with the 
Commission to develop and implement an action plan, which included: 
 

⎯ Introducing a process for monitoring requests from police officers to work 
flexible hours 

 

⎯ Ensuring decision makers understood the potential discriminatory impact of 
refusing both informal and formal requests for flexible working 

 

https://www.legislation.gov.uk/ukpga/2006/3/section/23
https://www.legislation.gov.uk/ukpga/2006/3/section/23


4 
 

⎯ Ensuring police officers knew they could make applications for full-time flexible 
working and that these requests must be properly considered. 

 
That agreement concluded recently. We were satisfied that the agreed actions have 
been completed. We believe this demonstrates that Police Scotland has the 
capacity to improve its practice where issues are adequately prioritised and 
resourced. We recommend that Police Scotland uses its work on the agreement 
with us as a model for future practice and approaches the equality-related 
recommendations in the Angiolini review with the same level of commitment. 
 
The review’s recommendations 
 
Independent support 
 
We note the Chief Constable’s commitment at the SPA meeting of 25 November 2020 
to an independent review of equality matters in Police Scotland in line with 
recommendation 18. We agree that an independent review may be useful and will help 
identify where practice can be improved. However, such a review cannot be the whole 
answer. Police Scotland must ensure that it begins work immediately to address 
its equality obligations and that it puts in place the necessary resources to meet 
them. 
 
Equality data 
 
Recommendations 5, 15 and 19 highlight the importance of improved collection of 
equality data. We agree strongly with these recommendations. The collection of 
good equality data is critical when considering whether policies and practices 
are discriminatory. Equality data is also an essential part of compliance with the 
PSED, enabling the identification of potential adverse impacts for some people sharing 
certain protected characteristics that may need to be mitigated, as well as 
demonstrating whether progress is made or not on any given equality issue. We have 
published a guide on using evidence and data in the context of the PSED on our 
website.  
 
Equality training 
 
Recommendations 6, 66 and 67 each propose equality-related training for Police 
Scotland officers and/or staff. Such training should include at least: 
 

⎯ The law covering all the protected characteristics and what behaviour is and is 
not acceptable 

 

⎯ The risk of ignoring or seeming to approve inappropriate behaviour and 
personal liability 

 

⎯ How discrimination can affect the way Police Scotland functions and the impact 
that generalisations, stereotypes, bias, and inappropriate language in day-to-
day operations can have on people’s chances of obtaining work, promotion, 
recognition and respect 

 

https://www.equalityhumanrights.com/en/publication-download/evidence-and-public-sector-equality-duty-guide-public-authorities
https://www.equalityhumanrights.com/en/publication-download/evidence-and-public-sector-equality-duty-guide-public-authorities
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⎯ Monitoring 
 
 

⎯ Relevant policies, including equality and workplace harassment, why they have 
been introduced and how they are put into practice. 
 

However training, while useful, cannot be an end in itself. It must be combined with 
a regular review of the practice of those who have undergone the training. Such 
review should be a standard part of line management practices. 
 
Engagement 
 
Recommendations 15 and 50 refer to internal and external stakeholder engagement. 
All authorities referenced in the review should seek to engage with their own 
staff sharing certain protected characteristics in order to better understand their 
experiences in the workplace.  
 
Police Scotland should also be aware of people sharing protected 
characteristics that are not represented by staff networks and where they may 
therefore need to implement additional channels for hearing relevant staff 
feedback; and be aware that relevant voices may exist beyond constituted staff 
networks. 
 
All authorities referenced in the review should be considering how external 
stakeholders, including groups representing people sharing different 
characteristics, should be engaged with in the course of their normal business 
and in particular in relation to building an evidence base for compliance with the 
PSED. 
 
Communication 
 
Recommendations 48, 49, 50 and 69 cover communication with different groups. All 
authorities referenced in the review should ensure that such communications 
are accessible, including where different means of contact (including face to 
face or telephone), translation (including BSL interpretation), easy read or large 
print formats, or other reasonable adjustments may be required. 
Experiences of different groups 
 
Additionally, the authorities referenced in the review should consider whether 
they have sufficient evidence to establish whether some people sharing certain 
protected characteristics – as officers or staff, or as victims of crime or other 
members of the public who have contact with policing in Scotland – are 
disproportionately represented in this context. For example, if more complaints 
are received from people sharing certain protected characteristics, or if certain groups 
appeared to be impacted in a particularly negative way. If any such impacts are 
identified, work should be undertaken to understand why this is, and actions 
taken to mitigate these impacts. 
 
If the available evidence does not permit this kind of analysis, steps should be 
taken – as noted above – to gather the necessary data. 
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