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JUSTICE SUB-COMMITTEE ON POLICING 
 

BREXIT AND POLICING 
 

WRITTEN SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 
 

Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish 
solicitors.  
 
We are a regulator that sets and enforces standards for the solicitor profession which 
helps people in need and supports business in Scotland, the UK and overseas. We 
support solicitors and drive change to ensure Scotland has a strong, successful and 
diverse legal profession. We represent our members and wider society when speaking 
out on human rights and the rule of law. We also seek to influence changes to 
legislation and the operation of our justice system as part of our work towards a fairer 
and more just society. 
 
Our Criminal Law Committee welcomes the opportunity to consider and respond to 
the follow up session on Brexit on the policing consultation since the end of the 
transition period on 31 December 2020.  
 
The committee refers to its earlier response1 to the call for evidence dated 20 October 
2021 by the Scottish Parliament’s Justice Sub-Committee on Policing Call for 
Evidence regarding the preparations for, and the potential impact of, the United 
Kingdom’s (UK) withdrawal from the European Union (EU) on the Police Service of 
Scotland (Police Scotland).  
 
The Committee raised several questions. We cover: 

• European Arrest Warrants (EAW)2 and  

• implications for Police Scotland regarding relationships with key EU policing 

partners 

General  

The UK-EU Trade and Cooperation Agreement (the Agreement) dealt with relevant 
matters to the Committee’s inquiry under Part Three: Law Enforcement and Judicial 
Co-operation in Criminal Matters.3 That includes  
 

• Exchanges of DNA, fingerprints and vehicles registration data 

                                            
1 https://www.lawscot.org.uk/media/369710/2020-10-20-call-for-evidence-policing-post-brexit-01.pdf  

2 which were still active from 31 December (either requests to Police Scotland from EU partners, or requests from EU partners 
to Police Scotland); 

Any issues around seeking the arrest of someone outside the UK and what arrangements have succeeded the EAW  

3 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/948119/EU-
UK_Trade_and_Cooperation_Agreement_24.12.2020.pdf  
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• Transfer and processing of passenger name record data 

• Cooperation with Europol 

• Cooperation with Eurojust 

• Surrender 

• Exchange of criminal record information 

The Agreement establishes that a Specialised Committee on Law Enforcement and 
Judicial Cooperation to address the matters covered by Part Three is to be set up. 
That will oversee the functioning of that part of the Agreement and the provisions can 
be reviewed if both sides agree. It will also oversee any disputes. The Court of Justice 
of the European Union now has no jurisdiction over the new surrender arrangements. 
 
Within the Agreement, regarding matters affecting Police Scotland, there was no 
reference to:  
 

• Joint Investigation Teams which are only mentioned in the chapter on Mutual 

Assistance. It is to be assumed UK participation will be based on third country 

participation rules.  

• UK has no access to the information contained in SIS II 

However, the major impact of the UK’s withdrawal from the EU on which we focus is 
in relation to the European Arrest Warrants (EAW).  
 
European Arrest Warrants 
 
The scale of the use of EAWs prior to December 2020 was stressed by us previously 
but broadly approximately 1,000 individuals per year were surrendered by the UK to 
other Member States under an EAW, while the UK issued over 200 EAWs annually. 
Following the Agreement, the EAW system has ensured that extradition between the 
Member States and the UK is based on a mechanism of surrender pursuant to an 
arrest warrant. The procedure follows the principles and mechanisms of the EAW, with 
one main difference. A State can declare that it will not surrender own nationals; in 
that case, it can either bring alternative domestic proceedings or explain the reason 
why it will not extradite. 
 
For Police Scotland, it is unknown as to how exactly the system will operate. We have 
indicated certain points below as challenges to these arrangements under the 
Agreement were inevitable due in part to the last-minute resolution of the Agreement 
and clarity on how the system will work. Inevitably it will take time until these all can 
bed down. It would be useful to know from Police Scotland exactly how the system is 
working, what problems have been experienced and what they are putting in place to 
deal with any issues.  
 
EAWs issued before 31 December 2020: An application was made by Rahman 
Ravelli4 for an extradition to Germany, relating to an alleged share-selling tax fraud, 
Cum-Ex. Germany issued an EAW executed by the UK two months later. It was argued 
that the extradition was invalid because the UK was no longer part of the EAW as the 

                                            
4 https://www.rahmanravelli.co.uk/news/rahman-ravelli-case-brings-clarity-to-post-brexit-extradition/  
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Agreement only required the UK to comply with the EAW system until the transition 
period ended on 31 December 2020. 
 
Under Article 185 of the Agreement, the UK must comply with the EAW system 
following its departure from the EU. The Agreement is applicable to EAWs which were 
issued before the end of transition period, but the requested person had not been yet 
arrested. The UK is under an obligation to execute all outstanding EAWs in cases 
where there has already been an arrest. Extradition cannot be halted where the EAWs 
were issued before the UK left the EU.  
 
It may be interesting to see any similar case arising on Scotland with other countries 
remaining EU members facing similar legal challenges and that any judgement 
accords with the High Court.  
 
Mutual Trust: An Irish judge has sought clarification on the post-Brexit extradition law 
in the case of Keith Anthony McCarthy who is wanted for specific charges for which a 
life sentence is surrendered to the UK, this was "a new entity" after the completion of 
Brexit and assurances about his client's rights were required. Clarification was sought 
on whether his client could be charged with other alleged crimes if he surrendered and 
if he would receive a reduction in any possible sentence in the UK for time already 
served in custody in Ireland arising from the EAW. Clarification was still awaited on 16 
February. Both elements are incorporated in the Framework Decision and the 
surrender arrangements and so should be straightforward to give.  
 
What is significant is of the challenges which may now be anticipated to arise. Will 
Member States be no longer willing to extradite their nationals to the UK? Will the UK 
reciprocate and not extradite UK nationals to those Member States?  
Part 3 of the Trade and Cooperation Agreement makes no reference to ‘mutual trust’ 
or ‘mutual confidence’ in one another’s legal systems. Mutual trust is a defining 
characteristic of the EAW scheme so it may be that the practical importance is limited 
considering the general presumption of good faith applicable to all the UK’s close 
extradition partners. Article LAW Gen 3 of the Trade and Cooperation Agreement 
states that Part 3 is based on: 
 
 “the Parties’ and Member States’ longstanding respect for democracy, the rule of law 
and the protection of fundamental rights and freedoms of individuals, including as set 
out in the Universal Declaration of Human Rights and in the European Convention on 
Human Rights, and on the importance of giving effect to the rights and freedoms in 
that Convention domestically”. 
 
We already saw during the transition period to December 2021 that Austria, Germany 
and Slovenia each declared they would no longer be sending their nationals to face 
trial or serve a sentence in the UK due to constitutional limitations prohibiting them 
from extraditing their nationals to non-EU countries. The issue was then these Member 
States could no longer implicitly rely on their nationals being afforded the same rights 
by the UK. That lack of mutual trust may be apparent post-transition period. 
 
Conclusion: There will be an increase in the time taken to extradite individuals to the 
UK as Member States as these post-Brexit extradition arrangements are resolved and 
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assurances provided about surrender arrangements accord with those guaranteed 
previously under the EAW system. 
 
The implications from that uncertainty affects everyone from the police in exercising 
their functions to those affected by the relevant crimes who need to find pout when 
they may be required to give evidence. These are of course compounded by the 
backlog affecting the justice system from COVID-19.  
 
Implications for Police Scotland’s relationships with key EU policing partners  
 
There are several aspects on which we commented in our earlier submission. We 
highlight them again in the light of the Agreement.  
 
Europol: There is no obligation on Europol to cooperate with the UK beyond its own 
competence. Within the Agreement, the UK can post one or more liaison officers to 
Europol, and the EU will post one or more liaison officers to the UK.  
How this affects Police Scotland and what arrangements are in place would be useful 
to confirm.  
 
Eurojust: There is no obligation on Eurojust to cooperate with the UK beyond its own 
competence. The UK will designate at least one contact point to Eurojust within the 
competent authority in the UK, and will second one Liaison Prosecutor to Eurojust, 
with up to five assistants. Eurojust will post a Liaison Magistrate to the UK. The Liaison 
Prosecutor and/or the assistants will be able to participate to meetings if invited. 
 
How this affects Police Scotland and what arrangements are in place would be useful 
to confirm. 
 
Exchange of criminal records information (ECRIS): Each State shall designate one 
or more central authorities that shall be competent for the exchange of information 
extracted from the criminal record. Each State will be responsible for recording, 
notifying and storing criminal record information. Requests in the appropriate format 
will be sent to the central authorities and the central authorities will be responsible for 
the reply within 20 days from the request.  
 
The exchange between Member States of information extracted from the criminal 
record shall take place electronically in accordance with the technical and procedural 
specifications laid down in ANNEX LAW-6 (a common communication infrastructure 
that provides for encrypted communications: the Trans European Services for 
Telematics between Administrations (TESTA) communications network.) The United 
Kingdom shall be responsible for the development and operation of its own 
interconnection software). 
 
Exchanges of DNA, fingerprints and vehicles registration data (PRUM): UK will 
have access to the data provided its labs are accredited by a domestic accreditation 
authority as compliant to Union Law: no searches will be allowed until the 
accreditation.  
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The date by when data will be allowed to be supplied will be determined by an ex-ante 
evaluation and pilot-run. Provisional application of the agreement will be allowed for 9 
months, extendable to another 9 months by the Specialised Committee. 
 
Transfer and processing of passenger name record data (PNR): As for PNR 
Directive, data cannot be retained for longer than 5 years and must be anonymised 
after 6 months, but the agreement contains a new provision for data deletion Art 
LAW.PNR 28 4: the United Kingdom shall delete the PNR data of passengers after 
their departure from the country unless a risk assessment indicates the need to retain 
such PNR data. In order to establish that need, the United Kingdom shall identify 
objective evidence from which it may be inferred that certain passengers present the 
existence of a risk in terms of the fight against terrorism and serious crime. To allow 
the UK PNR system to be able to delete PNR data as per Art 28.4, an interim period 
of 9 months to give time for adaptation will be allowed, extendable for 1 year.  
 
 
Law Society of Scotland 
24 February 2021 
 
 


