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Introductory Remarks 
 
The role of the Returning Officer is one part of the complex mechanism that ensures 
the integrity and legitimacy of the electoral system. The underpinning statutory 
scheme both recognises and ensures this (see Parts 2-3 below). By separating the 
ROs from the local authority duties they ordinarily undertake, the RPA places great 
store on both personal accountability and systemic integrity. ROs are responsible not 
to the Councils that employ them in most cases but to the Courts. There is every 
indication that this ‘firewall’ is taken exceptionally seriously by ROs, and in broad 
terms, it is a system that works well (see further Part 6 below – Performance 
Standards).  
 
The input legitimacy of ROs, and in particular the scheme for paying Council Chief 
Executives when they serve as Returning Officers, is less secure (see further Part 4 
below – Payment of ROs). The task of running the processes for voting, collecting 
ballots and counting them (and much more) is not insignificant, though was certainly 
a more onerous one when elections were rare and irregular events, occurring once 
every five years at most. As such remunerating ROs was not contentious. With 
ballots occurring roughly annually for the past fifteen years, and twice this year, their 
operation is inevitably more a more routine and systematised type of work. The 
procedures and practices in place for the operation of elections will be for most 
practical purposes, form part of a routine body of work.  
 
As such, the manner of the ad hoc sums (which may be superannuated) paid to ROs 
are not obviously the appropriate form of reward. The sums substantial and variable, 
the role of the RO ex officio, and there is an open question as to whether public 
confidence is maintained by the current arrangements. There is the further question 
of whether the role of the RO should be allocated on the current basis and whether a 
professionalised electoral service might not be better placed, and indeed whether 
such a shift might jeopardise the integrity of the system. In any event, the current 
system of payments is properly the subject of inquiry. 
 
The History of the Returning Officer Role 
 
Pursuant to section 40 of the Scottish Reform Act 1832, all charges incurred by the 
ROs (Sheriffs under 1977)  were payable directly by the candidates. These costs 
were to be split by “joint end equal expense” of each candidate, unless they 
contracted otherwise. In addition, the RO (sheriff or sheriff substitute) was to be paid 
three guineas per day, with poll clerks paid one guinea per day, again with the 
aggregate costs paid by the candidates. 
 
Until the Returning Officers (Scotland) Act 1977, the returning officers in Scotland 
were Sheriffs, meaning that the administration of elections was undertaken by the 
sheriff clerk service. The 1977 Act transferred responsibility to local authorities, with 
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the role of RO to be subsequently undertaken by an officer of the local authority. In 
presenting the Bill to the House of Commons, Harry Ewing, then Under-Secretary of 
State for Scotland explained to the House that the Bill would transfer “the statutory 
duties of returning officers from the sheriff to a senior local government officer, who 
will in practice be the chief executive of the regional council, or the director of 
administration”.1 Some Members opposed the Bill on the grounds that the Sheriff 
was more likely to be politically independent than a local authority officer, although 
this was not universally agreed. The Act did not address the issue of payments to 
ROs, and simply amended the then Representation of the People Act 1949, section 
17(2) to substitute local authority officers2 for sheriffs in the role of returning officer.  
 
Unresolved Issues 
 
The 1977 Act was repealed and replaced by the Representation of the People Act 
1983, but the development of the law has left residual anachronisms, namely 
payments to ROs and the justification of payments to prevent bias in the staff that 
administer the ballot.  
 
The continuing practice of payments for services to ROs is likely to be simply an un-
reformed aspect of the Reform Act 1832 which inter alia widened the franchise and 
therefore introduced new and substantial costs into the electoral process. These 
costs needed to be funded, and as that process was administered by the Sheriff, and 
the ability to stand as a candidate was restricted to those of means and property, the 
then expectation that a Sheriff’s or his court’s expenses should be met by the 
candidates is understandable. Until the sheriff was removed from the RO role in 
1977, it would also have been arguable that such fees (by then, met from the public 
purse) were justified because of the excessive burden placed on the Sheriff and 
Sheriff Clerk service. Indeed, the Hansard transcript records the minister’s view3 that 
this administrative burden was one of the reasons for the change to local authority 
officers. However, the modern electoral regime places the resources and staff of the 
local authority at the disposal of the local authority officer acting as the returning 
officer, and election costs are centrally funded. Participation in electoral 
administration in Scotland has developed beyond simple ex-officio appointments, 
and is perhaps now a core function of both the local authorities and their senior 
officers. As such, the substantial additional payments require justification. 
 
Role of the Returning Officer in Law, and Responsibility 
 
The Representation of the People Act 1983 (“RPA 1983”) defines the role of the 
returning officer as follows: 
 
“It is the returning officer's general duty at a parliamentary election to do all such acts 
and things as may be necessary for effectually conducting the election in the manner 
provided by those parliamentary elections rules.” s.23(2) 
 

                                                      
1 Hansard, House of Commons Debates, 2 March 1977, column 566 
2 With provision for the Secretary of State to order the appointment of returning officer for any 
constituencies straddling multiple local authorities 
3 Supra n.1, column 571, Harry Ewing 

http://hansard.millbanksystems.com/commons/1977/mar/02/returning-officers#column_566
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She is the person stipulated in statute as responsible for the execution of the writ 
(s.27(1)) for a parliamentary election and conduct of the election within her 
geographical area. The failure of the returning officer to discharge her duties 
consistently with the election rules will not result in the election being invalid if the 
election was conducted “substantially in accordance with the law” or if the breach 
“did not affect its result” (s.23(3)(a)(b)). Should the Electoral Commission reach the 
opinion that the performance of the returning officer was “inadequate” then it may 
recommend to the Secretary of State that the charges to paid to the returning officer 
are reduced, or not payable at all (s.29A(1)(2)). 
 
As to the question of to whom ROs are responsible, jurisdiction for disputed elections 
was transferred from the House of Commons to the courts by the Parliamentary 
Elections Act 1868. The detailed rules as to the conduct of parliamentary elections 
was subsequently set out in the Ballot Act 1872. However, Parker’s4 concludes that 
the Commons retains the right to act (make orders) in matters arising from disputed 
elections, under section 144 of the 1983 Act and, more broadly, to take direct actions 
against a returning officer for breach of duty, despite the limitation of section 63(2) of 
the Act preventing liability for a penalty at common law in the courts.5 (See Part 5 
below for ‘Liabilities and remedies’.) 
 
Appointment of Returning Officers 
 
In Scotland each local authority is required to appoint an “officer of the authority” to 
act as the returning officer within its area (s.41(1)), and according to section 27(1) of 
the Act that the role is “a distinct office from that by virtue of which he becomes 
returning officer”. As such, these appointments are essentially ex-officio, but distinct 
from the local authority duties of the officer concerned. Nonetheless, section 25(2) 
which requires the local authority to provide the returning officer with the “services of 
officers employed by the authority” for the “discharge of any functions conferred on 
him in relation to a parliamentary election.” 
 
For parliamentary elections, returning officers are to be appointed under the same 
rules as returning officers for local government elections (s.41), unless the 
parliamentary area in question spans more than one local government area, in which 
case the Secretary of State may make an order to stipulate the appointment 
(s.25(1)(a-b)). 
 
As elections to the Scottish Parliament involve both constituencies and regional list 
areas, a statutory instrument is required to identify the returning officers for the 
regional lists results, in addition to constituencies that require an order under section 
25(1)(b), the most recent example being the Scottish Parliament (Elections etc.) 
Order 2015. This statutory instrument echoes the content of the 1983 Act (including 
the requirement of local authorities to place their resources at the disposal of the 
returning officers), but defines the distinction between Constituency Returning 
Officers (“CRO”)6 and Regional Returning Officers (“RRO”)7. A further statutory 
                                                      
4 Parker’s Law and Conduct of Elections (Issue 50, February 2016), ¶4.28 & 4.28A 
5 Ibid, ¶4.25: Parker’s contends that the Bill of Rights 1689 means a punishment of the House cannot 
be challenged in the courts. 
6 Scottish Parliament (Elections etc.) Order 2015 sections 2(1) and 14  
7 Ibid section 2(1) 



4 
 

instrument, The Scottish Parliament Elections (Regional Returning Officers and 
Constituency Returning Officers) Order 2016, specifies which local authorities must 
provide the regional returning officers8 and which must provide constituency 
returning officers where the constituency in question spans more than one local 
authority’s area.9 
 
The picture in England and Wales is more complicated, with returning officers for 
parliamentary elections being the county sheriff, chairman of a district council, mayor 
of a London borough10. As such the role is more ceremonial in nature, and the 
returning officer’s function is discharged by an acting returning officer11, appointed by 
the relevant local authority or under order from the Secretary of State, and with the 
full “powers, obligations, rights and liabilities of the returning of officer” delegated to 
him12. These appointment provisions for the acting returning officer being broadly 
analogous to the appointment provisions for the returning officers in Scotland. In the 
case of England and Wales, what emerges is a complex picture where the returning 
officer is a honorific or ceremonial ex-officio role, and the duties of the returning 
officer are undertaken by a council officer, again appointed ex-officio. 
 
Payment of Returning Officers 
 
Under section 29 of the Representation of the People Act 1983, as amended by 
Electoral Administration Act 2006, the returning officer is entitled to recover charges 
“in respect of services rendered” and expenses incurred in relation to his duties. The 
level of charges to paid is not specified within the Act, but rather is published in 
regularly update statutory instruments known as Charges Orders, as enabled by 
section 29(3) of the Act. The most recent schedule of charges payable to returning 
officers for parliamentary election was published in the Parliamentary Elections 
(Returning Officers' Charges) Order 2015.13 The amount payable to the returning 
officer is per constituency, and with each constituency payment linked to electoral 
roll. What results is a payment model that is not necessarily linked to the magnitude 
of the task personally undertaken by the returning officer.  
 
For instance, under the 2015 Charges Order, the returning office charges paid for 
the Orkney and Shetland constituency was £2,500, whereas the aggregate amount 
paid across the five Edinburgh constituencies was £16,548 (6.6 times more than 
Shetland and Orkney figure). This begs the question of whether organising an 
election process across sparsely populated and remote islands was a factor of 6.6 
less intensive than a city based count. Indeed, the city based count would have 
relied upon resources and personnel made available, as required by statute, to the 
returning officer by the local authority, greatly easing the personal burden on that 
returning officer. Similar considerations would apply to elections to the Scottish 
Parliament,14 but with the added dimension of the regional lists; meaning the 

                                                      
8 The Scottish Parliament Elections (Regional Returning Officers and Constituency Returning 
Officers) Order 2016, Schedule 1 
9 Ibid, Schedule 2 
10 RPA s.24(1) 
11 RPA s. 28(1) 
12 RPA s.28(4) 
13 See Appendix 1 for a reproduction of a sample of the charges payable. 
14 The Scottish Parliament Elections (Returning Officer Fees and Charges) Regulations 2016  
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individual nominated by the Scottish Parliament Elections (Regional Returning 
Officers and Constituency Returning Officers) Order 2016, Schedule 1, will also be 
constituency returning officer and the regional returning officer, with both roles 
attracting a fee. The 2016 Charges Order for the Scottish Parliament elections also 
show fees higher than those paid for the Westminster election the previous year.15 
Thus, the same city-based returning officer will not only have benefitted from higher 
constituency fees, but also will have attracted a further fee for his or her role as the 
regional returning officer. 
 
Whilst section 27(1) of the RPA 1983 draws a distinction between the role of the 
returning officer and the normal employment of the returning officer, the role is 
essentially ex-officio. There is utility in providing some separation to protect the 
integrity of the ballot from undue influence, but this separation does not 
consequentially require substantial payments of the magnitude seen in appendices 1 
and 2 of this document, nor does it justify additional payments for simultaneous 
ballots. 
 
Liabilities and Remedies 
 
Criminal Liabilities 
 
Under section 63(1) of the 1983 Act, criminal liability for breach of duty can result in 
a summary conviction and fine, although section 63(2) limits criminal liability to 
exclude “any penalty at common law”. Under section 63(3)(b) a returning officer is 
one of the roles that can be held liable for a breach of duty, and with the parent 
section, 63(3), restricting liability of “official duty” to the duties within the laws of 
parliamentary and local authority elections. A returning officer may take steps to 
correct an act or omission that would construe a breach of duty, and is authorised to 
do so by section 46(1) of the Electoral Administration Act 2006, however under 
section 46(2) of that Act the returning officer may not re-count votes once a result 
has been declared. If a returning officer fully corrects a breach of duty, then section 
63(4) of the 1983 Act removes any criminal liability associated with that breach.  
 
The 1983 Act also specifies further criminal acts that can apply to an RO, such as 
tampering with the poll (section 65) and the requirement for secrecy (section 66). For 
a tampering offence conviction under section 65, the penalty for an offence is higher 
for returning officers than for any other person. A returning officer may be convicted 
of an indictable offence and imprisoned for up to two years, whereas any other 
offender would be limited to a summary conviction and no more than six months’ 
imprisonment. This difference in sentencing reflects the seriousness of the breach of 
trust, should a returning officer be guilty of such an offence. However, there is no 
difference in sentencing between returning officers and any other person for a 
breach of the section 66 requirement for secrecy. For other election offences, the 
ouster clause in section 63(2) merely prevents criminal liability at common law, and 
does not prevent liability for any enacted penalty. 
 
 
 

                                                      
15 See Appendix 2 
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Civil Liabilities 
 
An RO that commits a breach of duty is protected from civil liability, in respect of the 
breach of duty, by section 63(2) of the 1983 Act. Thus, no claim for damages arising 
from a breach of duty can be brought against the RO. However, this clause only 
shields the RO from actions resulting from a breach of duty, and does not extinguish 
civil liability elsewhere16 The returning officer may be liable for damage to premises 
or injuries to staff or voters (as the occupier or employer) amongst other potential 
actions, if the actionable event does not constitute a breach of duty. 
  
As the law currently stands, civil liability in these circumstances falls personally on 
the RO, since the role is distinct from the office to which the returning officer is 
normally employed. Similarly, it was held in Morgan v Simpson17  that the RO was 
personally liable for the legal costs of an election petition brought about due to his 
conduct as returning officer. Of course, these liabilities can be underwritten. Reform 
of the role of RO by incorporating it into the standard duties of a local authority officer 
would eliminate these personal risks and ensure that the employers took vicarious 
responsibility for such an important civic task. Such reforms would not need to 
remove the statutory duties and potential criminal liabilities of those performing the 
role. 
 
Remedies 
 
As discussed above, a returning officer may take action to correct an act or omission 
that would constitute a breach of duty, until the result is declared. However, in  
Begum and others v Returning Officer for London Borough of Tower Hamlets18  Sir 
Anthony Clarke MR noted that the Representation of the People Act 1983 does not 
give the courts jurisdiction to intervene in respect of acts or omissions during an 
election, nor does it enable judicial review during the course of an election. He 
acknowledged the proposition that section 31 of the Supreme Court Act 1981 “may” 
allow the court limited powers of intervention, but stated “the court should be 
extremely slow to intervene” and that Parliament had expressly decided in the 1983 
Act that the proper mechanism for review was “namely by petition before an election 
court after the election”. Any intervention would only be justified by exceptional 
circumstances, such as an election “so flawed that the election court would be bound 
to declare the election invalid”. Thus, the Court of Appeal’s ruling emphasises that 
under the 1983 Act, the performance of an RO will not be challenged by a court 
during an election, unless there are “wholly exceptional” circumstances. 
 
Performance Standards 
 
As ROs are only responsible to the court, they are not compelled to take guidance or 
direction from the Electoral Commission, despite the Commission having the remit to 
provide such guidance under the Political Parties, Elections and Referendums Act 
2000. This gap in performance management was highlighted by the Speaker’s 

                                                      
16 Parker’s, ¶4.25 
17 Morgan v Simpson [1975] QB 151 
18 Begum and others v Returning Officer for London Borough of Tower Hamlets [2006] EWCA Civ 
733, paragraphs 19-22 
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Committee: First Report 201119, which considered the performance standards of the 
ROs published by the Electoral Commission.20 The Speaker’s Committee report 
noted that less than 100% of returning officers were meeting or above the required 
standards, and in the measure of “ensuring the public have accessibility to 
information” found that just 92% of returning officers met the required standard. Of 
particular concern, the report found 11 returning officers had self-assessed 
themselves as adequate, yet had experienced problems with queues at polling 
stations in the 2010 General Election, and were found upon verification by the 
electoral commission to have over-stated their self-assessment.  
 
Overall, the report noted the lack of statutory remit for the Electoral Commission, 
which can provide guidance and set performance standards, but cannot intervene 
directly; but can recommend a responsible minister to make directions to ROs. This 
contrasts with countries such as Canada and Australia, where a national body 
employs electoral administrators directly, and provides consistent training with 
enforced codes of conduct. The language of the report and the performance 
measuring regime operated by the Electoral Commission is, however, managerial in 
tone rather than legal. It is therefore perhaps correct that the courts retain their 
oversight role, so that the ballot process remains independent of bureaucratic 
interference, but provides for the Electoral Commission to monitor performance and 
ensure democratic transparency. 
 
Concluding Remarks 
 
ROs provide a perform a critical role in electoral administration. The controversy 
surrounding their function, such as it is, arises from the manner and level of their 
payment. Like much else in the UK’s constitutional arrangements, the current 
scheme is a product of history, incrementalism and inertia.  
 
There are clearly questions raised by both the scale and range of payments (see 
Part 4 above) made to ROs, to which two sorts of answers are available. The first 
goes to the responsibilities and potential liabilities of ROs, that is, that the payments 
are a form of reward for undertaking this role of public importance. There is no 
denying that the responsibility of serving as an RO is great, also it is not clear that it 
is 6.6 times greater in Orkney than Edinburgh. Certainly the quantity of work involved 
is greater, but so are the resources available to undertake that work. But the 
responsibility, once engaged, is not obviously any different. 
 
Secondly, the existing arrangements can be seen as a guarantor that ROs perform 
their duties impartially, free from bias. The risk is of course that ROs would otherwise 
defer to their ordinary employers. This however seems to ignore that senior officers 
in local authorities are compelled to be politically inactive by the Local Government 
Officers (Political Restrictions) Regulations 1990.21 As such the requirement of 

                                                      
19 Speaker’s Committee: First Report 2011 (HC 916, 30th March 2011) 
20 The Electoral Commission has a duty to determine and publish standards for returning officers 
under section 67 of the Electoral Administration Act 2006, where standards of performance are 
determined in consultation with the Secretary of State and any other person the commission thinks 
appropriate. 
21 Statutory Instrument 1990/851 enabled by the Local Government and Housing Act 1989 

http://www.publications.parliament.uk/pa/cm201011/cmselect/cmspeak/916/91602.htm
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political neutrality22 is already incorporated into the officer’s terms of employment by 
section 3 of the regulations. In this light, there is nothing extraordinary or unique 
about the returning officer role when compared to other senior professionals in the 
public sector and local government. In terms of both statutory responsibilities and 
political neutrality, if the role was to be incorporated into role of a senior local 
authority officer. 
 
The final point for consideration is whether the benefits of a streamlined system of 
payments outweigh the disbenefits of disruption to a stable machine that delivers 
sound electoral processes. Part 6 above raises the question of how reliable these 
electoral processes are administered, which is a question that perhaps requires 
further investigation. 
 
  

                                                      
22 The Local Government Officers (Political Restrictions) Regulations 1990 prohibit certain political 
activities, such as candidacy, canvassing, acting as an agent, being an officer of the party, being a 
member of a committee, publicly speaking in a manner which seeks to influence an election and 
publishing material to similarly influence an election. The totality of these prohibitions ensures that a 
senior officer presents as politically neutral to the public at large.  
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Appendix 1: Charges Payable in the 2015 Charges Order (Excerpts, UK general 
election) 

 



11 
 

 



12 
 

 



13 
 

 



14 
 

Appendix 2: Charges Payable in the 2016 Scottish Charges Order 
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