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RURAL ECONOMY AND CONNECTIVITY COMMITTEE  

TRANSPORT (SCOTLAND) BILL  

SUBMISSION FROM JIM BARTON 

I am writing in relation to the call for responses to the Transport (Scotland) Bill, 

introduced to the Scottish parliament on 8th June 2018. My comments relate solely to 

Part 5 of the Bill, the strengthening of the role of the Scottish Road Works 

Commissioner (SRWC) and improving the regulation of road works. I do so as the 

person responsible for undertaking the review of the Office and functions of the 

Scottish Road Works Commissioner between August 2015 and April 2016 and 

author of the so called ‘Barton Report’. 

In the intervening two years since the publication of my report, although I have not 

been closely engaged with the roadworks community, I have been aware of the 

progress that has been made in taking forward those of the 21 recommendations 

and two observations contained in my report that were accepted by the then 

Transport Minister, Humza Yousaf. Some of those recommendations and 

observations do not require primary legislation and have been, I understand, taken 

forward outside the narrow confines that are required to be included in the Bill. I will, 

however, comment on those too as I think it helps to set in context what I will say 

about the elements that are in the Bill. 

My starting point is to say, as I did in my report, that my very detailed investigations 

and discussions with people across the industry in Scotland, but also elsewhere and 

particularly in England, has lead me to the very clear view that we co-ordinate and 

deliver road works as well as, and in many cases, better than most; but that isn’t to 

say that we can’t and should make improvements. 

So, dealing firstly with the provisions set out in the Bill:- 

I think the introduction of an Inspection Function for the SRWC is sensible and 

appropriate in terms of the Commissioner having an independent means of 

establishing the facts. The post of SRWC is generally supported across the 

roadworks community. Fundamental to the level of support that the SRWC receives 

is that he/she is seen to be independent. Having the facility to independently verify 

that both the roads authorities and undertakers are acting appropriately in terms of 

compliance will provide greater scrutiny and thereby support that even-handed 

approach. The fact that the Commissioner will be required to report on inspection 

activity annually will provide transparency. 

The Bill provides the facility for Scottish Ministers to designate members of the 

SRWC’s staff as inspectors but provides no indication of how many inspectors might 

be required and how they might operate, neither it should. It perhaps goes without 

saying that the way that inspectors are introduced and deployed will dictate the level 
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to which they are accepted and supported across the community. Consistency, 

fairness and even-handedness of approach will be vital. This supposes a high level 

of training, guidance and support from the SRWC. There is also a discussion to be 

had on whether the cost of SRWC inspections should be funded by those being 

inspected or from an enhanced SRWC budget. I can see arguments for both options 

or, indeed, a model where the basic level inspections is funded by the SRWC and 

any enhanced inspection regime, which would be based on poor performance, is 

funded by those responsible. Whichever model is chosen, the level of inspection 

should only be that required to provide the SRWC with the level of assurance that 

he/she requires. 

I welcome, too, the proposal in the Bill to give the SRWC the power to issue a 

Compliance Notice and for the maximum level of fixed penalty notice in respect of 

failure to comply with any compliance notice to be set at £100,000. The power to 

issue compliance notices and levy fines is a power that is conferred on most 

regulators; it is right and proper that these powers are conferred on the SRWC as 

well. In practice, and in line with the way that the legislation is framed, I would expect 

that the SRWC will seek to work with undertakers and roads authorities to avoid the 

need for him/her to issue a compliance notice and where one is issued, to seek 

improvements that would avoid the need for a FPN; this is very much the approach 

that is taken by the SRWC currently.  

The Bill also confers on the SRWC the option to report to Scottish Ministers, those 

organisations that the commissioner considers are displaying behaviours that require 

to be addressed at an organisational level. As with the compliance notice, I expect 

this power to be used very rarely; but the fact the it will exist will be a strong incentive 

and one which I support. 

The Bill provides the SRWC with the power to issue Fixed Penalty Notices, a power 

currently only available to roads authorities. This is logical and sensible, given the 

proposals around inspection and compliance notices. There are a number of 

recommendations in my report around FPNs that can be dealt with by regulation; I 

will address these later. 

There are a number of measures contained in the Bill aimed at improving the quality 

of roads works. There is a requirement for roads authorities to apply the same 

standards that they impose on others in respect of fencing and lighting of 

roadworks on their own sites. This is absolutely fair and proper; in fact it is 

surprising that this provision is not already in place, parity of approach is vital. In 

similar vein, there is provision for the current codes of practice for safety, which 

are only applicable to undertakers to be extended to roads authorities. As part of that 

process, I understand the codes will be reviewed before becoming compulsory for all 

road works, which is probably sensible; however, the fundamental point is that 

having one standard that everyone – be they undertaker or road authority – should 

comply with is absolutely the right approach. Another important element of improving 
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quality contained in the Bill relates to the provisions around the need for 

appropriately qualified supervisors and operatives. Much of the detail will be 

developed and defined through secondary legislation but the important point in the 

Bill is that the provision is made explicit and that it, once again, applies to both 

undertakers and roads authorities. 

I am very pleased that the Bill makes provision, through subsequent regulation, for 

Commencement and Completion Notices to be placed in the Scottish Road Works 

Register. The current noticing requirements were developed primarily to support co-

ordination across the road works community and at a time that preceded modern 

connectivity. Requiring the start and end of all road works to be notified close to the 

actual time when they start/finish will have the potential for those impacted by road 

works to be much better informed and thereby minimised the impact. The move by 

the SRWC to Open Data will allow others to develop applications that will support, 

for example, disadvantaged groups. 

The provision in the Bill to introduce Quality Reinstatement Plans is also one the I 

support. As with other elements of the Bill, the detail of how Quality Plans will be 

specified and applied will be developed and introduced through a code of practice. It 

will be important that those involved in developing the COP ensure that the code is 

sufficiently clear and rigorous to ensure that the Quality Plans do, indeed help 

ensure that those carrying out reinstatements get it right first time. Generic Quality 

Plans, whilst possibly attractive in terms of their ease of use, might risk lacking that 

clarity and rigour. 

Finally, in terms of provisions in the Bill, I am very pleased that it is proposed to 

make it a requirement for utility companies to place records of their plant and 

equipment in the SRWR, specifically in the Community Apparatus Data Vault (Vault). 

Currently most utility companies place information in Vault on a voluntary basis; 

however, some do not, and this undermines the potential for Vault to be a fully 

effective tool. Making it a requirement and defining explicitly how information should 

be recorded will address that shortcoming. 

Turning now to provisions not contained in the Bill but which were raised in my report 

and which might, appropriately, be taken forward in parallel:- 

I understand that the way that Fixed Penalty Notices are identified, how they are 

applied and what they apply to is the subject of separate consideration. The 

fundamental point that I would make is that FPNs should be available to use for all of 

those areas where failure to comply warrants it and that they should be applied on a 

consistent basis by all roads authorities. I do not subscribe to the view that extending 

the circumstances under which FPNs might be issued will lead to greater conflict. A 

clear, consistent and comprehensive approach is the best way to support 

improvements in the quality of co-ordination and delivery of roadworks. I would also 

make the point that the administrative cost of FPNs needs to be self-funding; roads 
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authorities should not have to support the costs associated with ensuring that road 

works are carried out properly by others. 

I understand, also, that work has been carried out to consider whether the 

Guarantee Period should be extended. This is an issue that divided opinion in the 

consultations that I carried out in my review and in the ensuing Consultation Paper. 

To an extent, this will be linked to the development of Quality Plans; however, I 

remain of the view that the guarantee period should be extended and I would favour 

a single guarantee period for all roadworks; not two for different depths of excavation 

as at present as I think this overcomplicates things. 

Two of my recommendations that I understand have not been progressed are 

around the role of the Improvement Service in introducing regional clusters which 

might manage back office and inspection services more effectively and efficiently 

and seeking to interest industry regulators in the way that road works are 

delivered. It is disappointing that neither have been progressed as I think there is 

huge scope to make improvements on delivery through collaboration and, equally 

those that regulate the water, power and telecoms industries should be interested in 

how those services are delivered on the ground as well as to their customers most of 

whom will also be road users. 

Finally, I wish to comment on the issue of Permit Schemes as I am aware that some 

consider that my report failed to recognise the potential benefits that they could 

bring. Whilst I did address this issue in my report, I think it might be worth expanding 

on that discussion. The benefits that have been demonstrated through the 

introduction of permit schemes in England are measured in relation to the current 

system of Noticing that applies in England; this is radically different to that which 

operates in Scotland. In England Utility Companies are required to provide notice of 

planned road works 3 months in advance and, again, 7 days in advance; at 3 months 

the notice provides a broad indication of the planned works and at 7 days the notice 

provides detailed proposals. There is also the option to provide a three day notice for 

minor works. All of these notices are required to be submitted at the times 

designated (ie not significantly ahead of time nor later) and are only seent and seen 

by the highway authority. This make long term planning and co-ordination of 

roadworks very difficult. Contrast this with Scotland where the same noticing periods 

apply as in England, but these are minimum periods; all those carrying out 

roadworks, including roads authorities, are encouraged to place in the SRWR 

forward plans of all roadworks as early as possible and then to amend those plans 

as they are refined. As everything that is entered in the SRWR is visible to all, this 

encourages and facilitates co-ordination and co-operation. 

There is also a perception that permits somehow reduce the right of undertakers to 

gain access to the public road network; this is not the case, they have very similar 

rights in England and Scotland. Permits require undertakers to apply for that right 

and to provide such information as the highways authority requires to approve their 
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application; but that approval cannot be reasonably refused, and this is, in essence 

the way that Noticing works in Scotland where roads authorities will discuss with 

undertakers any aspect of their works that might concern them and require the 

undertaker to revise the timing or nature of their planned works to avoid conflicts, 

etc. It is for these reasons that the vast majority of those within the roadworks 

community in Scotland see little or no benefits, and potentially some disbenefits, 

from changing a system that is generally working well in order to introduce a system 

based on permits. The improvements set out in the Bill and in the associated work 

will, in my view, more than deliver the benefits that the permit schemes aspire to 

deliver. 

 

I hope that you find this submission helpful. I would be very happy to answer any 

further questions that you might have. 

 


