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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 
 

AGENDA 
 

30th Meeting, 2020 (Session 5) 
 

Wednesday 18 November 2020 
 
The Committee will meet at 9.00 am in a hybrid meeting in the Sir Alexander Fleming 
Room (CR3) and be broadcast on www.scottishparliament.tv 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Salmon farming in Scotland inquiry update: The Committee will take 

evidence from— 
 

Terry A’Hearn, Chief Executive, and Peter Pollard, Head of Ecology, 
Scottish Environment Protection Agency; 
 
Mark Harvey, Team Leader - Aquaculture, Highland Council; 
 
Charles Allan, Fish Health Inspectorate Group Leader, and Zoe 
Crutchfield, Head, Marine Scotland Licensing Operations Team; Marine 
Scotland; 

 
and then from— 
 

Tavish Scott, Chief Executive Officer, Anne Anderson, Sustainability 
Director, and Ben Hadfield, Managing Director MOWI Scotland, Scottish 
Salmon Producers’ Organisation. 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals-  

 
The Common Fisheries Policy (Amendment etc.) (EU Exit) (No.2) 
Regulations 2020. 
 
The Import of and Trade in Animals and Animal Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2020. 

http://www.scottishparliament.tv/
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The Official Controls (Animals, Feed and Food, Plant Health etc) 
(Amendment) (EU Exit) Regulations 2020. 
 

4. Salmon farming in Scotland inquiry update: The Committee will review the 
evidence heard at item 2.  

 
The Committee will reconvene at 2.00 pm to consider item 5. 
 

5. Construction and procurement of ferry vessels in Scotland (in private): 
The Committee will consider a draft report. 

 
 

Steve Farrell 
Clerk to the Rural Economy and Connectivity Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5211 

Email: steve.farrell@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda Item 2  

Note by Clerk 
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PRIVATE PAPER 
 

REC/S5/20/30/2 
(P) 

Agenda Item 3  

Note by Clerk 
 

REC/S5/20/30/3 

PRIVATE PAPER 
 

REC/S5/20/30/4 
(P) 

Agenda Item 5  

PRIVATE PAPER 
 

REC/S5/20/30/5 
(P) 
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Rural Economy and Connectivity Committee 

30th Meeting, 2020 (Session 5), Wednesday, 18 November 2020 

Salmon Farming in Scotland 

Background 

1. The Rural Economy and Connectivity Committee conducted an inquiry into
salmon farming in Scotland in 2018.

2. The inquiry aimed to consider the current state of salmon industry in Scotland,
identify opportunities for its future development and explore how the various
fish health and environmental challenges, it was facing at the time, could be
addressed.

3. On 27 November 2018, the Committee published its inquiry report and made
a number of wide-ranging recommendations. It received a response from the
Cabinet Secretary for Rural Economy and Tourism and a response from the
Scottish Environmental Protection Agency (SEPA).

4. The Committee has continued to monitor progress towards delivery of its
inquiry recommendations as part of its regular evidence sessions with the
Cabinet Secretary for Rural Economy and Tourism.  The Committee has also
considered a petition which raises issues related to the farmed salmon sector
in Scotland - PE1715: Closed containment for salmon farms in Scotland.

Committee scrutiny in November/December 2020 

5. On 18 November, the Committee will take evidence from two panels of
witnesses. The Committee will firstly take evidence from SEPA, Highland
Council and officials from the Marine Scotland Directorate of the Scottish
Government. The Committee will then take evidence from the Scottish
Salmon Producers Organisation (SSPO).

6. SSPO have provided a written submission and this can be found at the Annex
to this paper. This submission makes reference to the SSPO’s sustainability
Charter for the salmon farming sector in Scotland - “Scottish Salmon: A Better
Future For Us All” – which was published on 7 November 2020.

7. The Committee will take further evidence on these matters from the Cabinet
Secretary for Rural Economy and Tourism on 2 December 2020.

Rural Economy and Connectivity Committee Clerks 
November 2020 

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/107585.aspx
https://digitalpublications.parliament.scot/Committees/Report/REC/2018/11/27/Salmon-farming-in-Scotland
https://www.parliament.scot/S5_Rural/20190129_Cab_Sec_RE_-_SG_response_to_Cttee_report_on_salmon_farming_in_Scotland.pdf
https://www.parliament.scot/S5_Rural/20190128_SEPA_-_response_to_Committee_report.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/101696.aspx
https://www.scottishsalmon.co.uk/sites/default/files/2020-11/SSPO_PDF_BetterFutureForUsAll.pdf
https://www.scottishsalmon.co.uk/sites/default/files/2020-11/SSPO_PDF_BetterFutureForUsAll.pdf


Scottish Salmon Producers Organisation 
3rd Floor Venue Studios, 21 Calton Road, Edinburgh, EH8 8DL 

tscott@scottishsalmon.co.uk 
M:  +44 (0)7534 377413

www.scottishsalmon.co.uk 
Reg. SC152347 

10 November 2020 

Edward Mountain MSP 
Convener of the Rural Economy and Connectivity Committee, Scottish Parliament 

Dear Mr Mountain, 

When the Rural Economy and Connectivity Committee declared in November 2018 that the status 
quo was no longer an option for Scottish salmon farming, we took that to heart.  

We recognised and shared the committee’s view on many of the concerns raised. Accordingly, since 
the RECC report was published, we have worked hard and consistently across a number of different 
areas - from fish welfare to data reporting and many in between - to build on the momentum 
inspired by the committee and its report.  

We have met the benchmarks requested of us and we have gone further. We have worked with the 
Scottish Government and regulators to make significant progress in those areas which do not come 
directly under our remit and we are committed to continue to do so. A document setting out the 
progress made is attached with this letter.  

But, while looking closely at what we were doing here, we also studied what was happening 
elsewhere. We were losing global market share and wanted to know why other salmon-producing 
nations were able to farm more efficiently than we were.   

It has become clear to us that, to grow sustainably – and achieve all that we want to achieve – we 
need a regulatory framework for marine farming which is responsive and efficient, one that allows 
us to adapt and innovate for the benefit of fish health, the environment and our sector.   

The status quo is not, and has never been, an option for us in the way we farm. But nor should it be 
an option for the regulatory framework either. We operate on the sea but work within a framework 
predominantly designed for 20th Century land-based activities.  

That framework has not kept pace with the changes our sector has made and nor has it responded 
to the impacts of climate change.  

We do not want to see less regulation, only better regulation. We believe the current system could 
be streamlined, making it more efficient and clearer for both farmers, regulators and public. We 
believe taking a holistic approach to marine farming regulation would deliver better outcomes for 
the government and local communities while keeping the appropriate checks and balances in place. 

Annex 
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Scotland’s salmon farmers have a genuine and deep commitment to the future of our sector in 
Scotland. We believe that by working together with government, regulators and all stakeholders we 
can lead the world in producing sustainable, healthy food and in doing so support our country in its 
recovery from the effects of the global pandemic.   
  
For the last 12 months, we have been working on a sector-wide sustainability vision which will set 
the course for salmon farming in Scotland for decades to come. It is a vision that has been developed 
by engaging and listening to all our stakeholders. Crucially, it is a vision that has been created with 
the young people in our sector, those who will be there to drive the sector forward when its current 
leaders have long since retired.  
  
Our vision builds on the strong productivity of our sector and links our aim of supporting local 
communities with our desire to provide fulfilling rewarding careers for our people. It brings together 
our commitments to the environment with the best standards of fish welfare to produce nutritious, 
locally sourced seafood.  
  
A copy of our vision is attached.  
  
Anne Anderson, SSPO’s Sustainability Director, Ben Hadfield, Managing Director of Mowi and I look 
forward to appearing in front of your committee on 18th November and answering the committee’s 
questions.  
 
 
Yours sincerely 

 
Tavish Scott 
Chief Executive 
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In November 2018, the Rural 
Economy and Connectivity 
Committee (RECC) of the Scottish 
Parliament produced a report on 
salmon farming. This made it clear 
that the status quo was no longer an 
option and that change was needed. 

The Scottish farmed salmon sector agreed 
and two years on we report on the steps we 
have taken to demonstrate our continued 
commitment to sustainable farming. 

We have also published the Scottish 
Salmon Sustainability Charter: A Better 
Future For Us All. This is our vision of 
how we intend to lead in the rearing of 
sustainable seafood.

The SSPO represents the salmon farming 
community across Scotland. The sector 
employs 2,500 people directly and 
thousands more indirectly, and is worth a 

quarter of a billion pounds in Gross Value 
Added (GVA) to the economy. Scottish 
salmon is UK consumers’ favourite
fi sh and it is Scotland’s and the UK’s 
number one food export, enjoyed in
more than 55 countries worldwide.

Following the RECC recommendations we 
highlight the work delivered to date in the 
areas below:

•  Fish health and welfare
• Managing our environment
• Transparency and data
• Wild fi sh interactions
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* The Norwegian general requirement is 0.5 adult female lice per fi sh per locality. Source: www.barentswatch.no/en/havbruk/salmon-lice

About the Scottish salmon sector

GENERATES

£0.25bn 
IN GVA FOR THE ECONOMY 

THERE ARE OVER

210
ACTIVE FARMS AROUND 
SCOTLAND OF WHICH 
AROUND A THIRD ARE 
FALLOWED OR EMPTY TO 
ALLOW ENVIRONMENT 
RESTORATION

PROVIDES DIRECT  

2,500 
JOBS IN COASTAL AND RURAL 
AREAS ALONG WITH THOUSANDS 
OF RELIANT ROLES THROUGHOUT 
THE SUPPLY CHAIN AND IN LOCAL 
COMMUNITIES

£730m
IS SPENT BY COMPANIES IN 
THE SUPPLY CHAIN ANNUALLY, 
WITH £575 MILLION SPENT IN 
SCOTLAND

MORE THAN 

£120m
GROSS CAPITAL IS INVESTED 
BY FARMERS EACH YEAR

OUR FARMERS CARE
FOR THEIR FISH

24/7
SOME 17 OUT OF EVERY 
20 FISH WE FARM AT SEA 
REACH CONSUMERS

OPERATES TO AN ANNUAL 
AVERAGE SEA LICE COUNT OF

0.5
ADULT FEMALE LICE IN 
LINE WITH OTHER LEADING 
SALMON FARMING NATIONS*
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• Since 2018, the sector has invested in 
fi ve land-based recirculating aquaculture 
systems (RAS), bringing the total number of 
RAS facilities in Scotland to six, and greatly 
boosting capacity for smolt production 
as well as creating new jobs. RAS systems 
increase smolt strength and sizes for stocking 
at sea, contributing to overall survival rates.

• A further four RAS facilities have been 
commissioned.

• The continued development of hatcheries has 
seen several sites upgraded with advanced 
fi ltration technology and oxygen delivery 
systems, with individual investments of more 
than £200,000. These will further facilitate 
future RAS advancements and improve the 
health and welfare of input stock. 

• One new fi sh feed production plant has been 
opened and a second feed mill has been 
brought back into operation, supporting 
in-house bespoke nutrition to complement 
specialist feed companies.

• An autogenous vaccine has been developed 
and deployed within nine months to address 
the re-emerging waterborne bacterial disease 
Pasteurella skyensis.  

• To reduce stress on fi sh during vaccination, 
the sector has supported the development of 
innovative automated vaccination technology 
in collaboration with, for example, AquaLife 
and their Incubot II robot.

• Remote sensing technology (currently at 
advanced trial stage) has been introduced 
to better monitor for algae and jellyfi sh, a 
common cause of high mortality incidents.

• The use of freshwater treatment at sea has 
been increased through the introduction of 
one desalination plant and three wellboat 
treatment vessels, with further freshwater 
treatment options in the pipeline. 

• The sector has invested heavily in freshwater 
storage solutions, building, maintaining and 
upgrading 16 such facilities over the last
two years.

• The sector achieved a three-fold time 
reduction in whole farm treatments to
support Covid work practice changes, thanks 
to improved access to medicines. Producers 
are now working with SEPA to continue this 
strategy beyond Covid. 

RECC Topic Area

Fish health and welfare (including mortalities)

What the RECC recommended
“… the farmed salmon sector has to fi nd solutions to its fi sh health challenges 
‘as a priority’.”

What salmon farmers have done
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• Companies continued to support the ongoing 
UK TAG (Technical Advisory Group) review 
of the in-feed sea lice medicine emamectin 
benzoate.

• Producers ceased production and long-term 
fallowed 40 marine farm locations that did not 
meet the sector’s stock welfare aspirations. 

• To prevent mortality by seal predation, a 
majority of farms have now introduced 
specialist HPDE netting, such as Sapphire 
SealPro. Five producers have a coverage of 
90% or more, with their remaining sites due to 
be upgraded between 2021 and 2026.  

• In the twelve months to May 2019, the sector 
invested £8.4 million in the prevention of 
seal attacks through upgrading netting (63%), 
acoustic devices (31%), and other non-lethal 
deterrents (6%).

• The annual average survival rate achieved for 
post-smolt farmed salmon is 85.5% or 17 out 
of every 20 farmed salmon (14.5% mortality).

 NB: Wild salmon have unusually high annual rates of 
mortality at sea of 65-95%, compared to around 18% 
for other marine fi sh species. Source: Chaput, G 2012. 
ICES Journal of Marine Science, Volume 69, Issue 9, 
November 2012. We understand from discussions 
with Scottish wild fi sheries representatives that 
recent studies in Ireland indicated a less than 5% 
survival rate was more realistic. 

Weekly gill health check - farmers use best practices when handling fi sh, anaesthetising to mitigate any stress responses
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What salmon farmers have done
• The increase in Recirculating Aquaculture 

Systems (RAS) - which use up to 98% less 
freshwater than fl ow-through hatcheries, 
with water treatment systems and waste 
capture - has substantially reduced nutrient 
discharge into rivers and lochs.

• The sector continues to work with the 
Aquaculture Stewardship Council (ASC), a 
leading quality assurance scheme, to gain 
recognition of a farm’s sustainability record
at freshwater loch sites.

• Operations were ceased at two freshwater 
loch sites that did not consistently maintain 
high environmental impact credentials. 

• The sector decommissioned 40 marine 
farm locations that did not meet producers’ 
environmental impact aspirations.

• Salmon farmers have maintained their 
commitment to the RUMA (Responsible Use 
of Medicines in Agriculture Alliance) target to 
reduce antibiotic use across the UK livestock 
sector, and remain among the lowest users 
of antibiotics.

• Evidence has been provided to SEPA to 
improve the overall effi cacy of medicine 
deployment, which will help reduce the 
volume of medicinal treatments.

• The sector has maintained its commitment 
to responsible medicine use through vaccine 
generation and the increased focus on 
innovative freshwater treatments at sea.

• Over the last three years, there has been a 
43% increase in the use of farmed cleaner 
fi sh, a biological method that has helped 
reduce sea lice levels. More than 4.3 million 
farmed cleaner fi sh (lumpsuckers and 
wrasse) were deployed in 2020.

• Voluntary measures for sustainable wrasse 
catch fi sheries, as agreed by Marine 
Scotland, have been fully complied with. 

• Producers have supported the Scottish 
Government’s proposals to enshrine the 
voluntary cleaner fi sh catch measures in
law (implementation date awaited).

• The sector is supporting an application for 
PhD funding for a project to characterise
and better understand the sustainability
of the wild wrasse fi shery.

RECC Topic Area

Managing our environment

What the RECC recommended
“… the environmental impact of salmon farming has to be reduced.”
“… there should be tighter controls on sea lice numbers.”
“… the role and impact of ADDs should be assessed.”
“… there should be tighter regulation and monitoring of the wrasse fi shery.”



• During the wild salmon smolt migration 
period (February to May) the sector worked 
within its west coast regions to reduce 
the average sea louse count to 0.4, the 
equivalent of two lice on every fi ve fi sh.

• The annual average sea lice count was 
reduced to 0.5, an improvement on 2019 
fi gures (0.54) and only marginally higher
than 2018 (0.46), the lowest year on record.

• The regulatory trigger level(s) for adult 
female sea lice was voluntarily reduced
from 3 and 8 to 2 and 6.

• Work continued to reduce the sector average 
annual biological Feed Conversion Ratio 
(bFCR) of 1.2kg with some farms getting 
ever closer to 1kg. This is the lowest feed 
conversion ratio in major farmed animal 
species and reduced the ratio of organic 
discharge volumes per tonne of production.

• The use of feed camera technology was 
extended and artifi cial intelligence (AI) is 
being trialled in feed delivery to increase 
feed uptake. Innovations in this area – 
which are attracting the attention of leading 
AI organisations such as Google parent 

company Alphabet X - aim to evaluate and 
reduce individual pellet loss during daily 
feeding operations. 

• The sector is supporting environmental DNA 
(eDNA) trials to replace traditional taxonomic 
approaches to assessing benthic impacts 
from farms. eDNA tools will greatly improve 
and expand farmers’ ability to assess 
their interaction with the environment. If 
successful, eDNA technology will allow
the sector to undertake a four-fold increase 
in environmental monitoring at marine
farms annually.

• A seabed sulphide monitoring study has 
been launched, supported by the use of 
remote sensing technology for seabed 
environmental monitoring.

• A full risk assessment of Acoustic Deterrent 
Device (ADD) use in relation to European 
Protected Species is being carried out.

Scottish salmon: an update to the RECC Our actions, investment and impact
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• The sector has complied with the provision
of mandatory data to all regulators. This 
includes, but is not limited to, use of 
medicines, mortality, sea lice count reporting, 
production statistics and environmental 
monitoring results. 

• Producers continue to support the 
compilation of the Marine Scotland Annual 
Production Survey, through the voluntary 
provision of detailed and wide-ranging
farm production data.

• The sector has voluntarily published annual 
wrasse catch fi sheries information.

• Individual farms’ monthly sea lice counts 
and monthly mortality losses are reported 
timeously.

• The sector has participated in the public 
sector led work associated with Scotland’s 
Aquaculture Database (outcome pending).

• Companies have increased their dialogue 
(channels and volume) with wild salmon, 
shellfi sh and catch fi sheries personnel 
across Scotland, providing information about 
activities to support their work. This includes 
provision of sea lice information, dialogue 
on changes in medicine use, notifi cations of 
escapes and actions taken to address them.

RECC Topic Area

Transparency and data

What the RECC recommended
“… there should be more transparency, quicker reporting 
and better presentation of all data.”

What salmon farmers have done
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• The sector completed bilateral work with 
Fisheries Management Scotland (FMS) to 
deliver robust recommendations within the 
Salmon Interactions Working Group report
to Scottish Government.

• The sector is helping to fund the West Coast 
Migration Pathways project, a three-year 
initiative led by the Atlantic Salmon Trust
that seeks to identify the migrating path
of wild salmon.

• Producers are working with FMS to establish 
Local Farm Management Groups across 
salmon farming areas with fi sheries board
and trust representatives. These groups
will assist in data and information exchange 
and encourage collaborative working
and understanding.

• In the two years since 2018 the salmon 
farming sector invested £360,000 in
non-regulatory projects and research to
assist the local environment for wild
salmonid populations through:

 - investing in equipment either through
 purchasing or sponsorships 

 - purchasing feed, tanks and graders

 - investing in wild hatcheries 

 - funding scientifi c, post graduate
 research and environmental
 management programmes

 - long-term investment in rivers,
 restocking and river restoration projects

 - funding additional angling employees
 or providing company personnel during
 study periods.

RECC Topic Area

Wild fish interactions 

What the RECC recommended
“… there should be closer co-operation and collaboration 
between salmon farmers and salmon anglers.”

What salmon farmers have done
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Rural Economy and Connectivity Committee 
 

30th Meeting, 2020 (Session 5), Wednesday, 18 November 2020 
 

European Union (Withdrawal) Act 2018 
 
Introduction 

1. This paper supports the Committee’s consideration of a consent 
notification sent by the Scottish Government relating to UK statutory 
instruments (SIs) (see table below).  

2. These regulations are being laid in relation to the European Union 
(Withdrawal) Act 2018.  To assist the consideration of such instruments, a 
protocol has been put in place between the Scottish Government and Scottish 
Parliament. Further detail on this protocol is available in a letter from the 
Cabinet Secretary for Government Business and Constitutional Relations. 

Reporting 

3. Under the protocol referred to above, the Committee has the following two 
options following its consideration of the UK SI— 

a) Write to the Scottish Government to confirm it is content for consent for 
a UK SI to be given; or 

b) Consider the matter further, take evidence if appropriate and make a 
report to parliament.  

4. If it chooses to report, it may make one of the following three 
recommendations— 

a) it is content for consent to be given for a UK SI to be made in the UK 
Parliament only.  

b) it is not content with the Scottish Government granting its consent and 
that the proposals should be made by an SSI; or 

c) it is not content with the Scottish Government granting its consent and 
that the proposals should be included as a UK SI in both parliaments 
made under the joint procedure. 

5. The Committee’s role in the protocol is to decide whether it agrees to the 
Scottish Government offering its consent to the UK Government to make 
regulations on its behalf. However, there are broader policy issues which may 
arise in future, not as a direct consequence of the notification, but due to Brexit 
itself. The Committee may wish to note these issues in its response to the 
Scottish Government and request that it be kept up to date on any 
developments on these matters.  

 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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INSTRUMENTS 

6. This table is intended to give a brief overview only. The letters and 
notifications related to the instruments are included in annexes to this paper. 

Instrument Category 

The Common Fisheries Policy (Amendment etc.) (EU 
Exit) (No. 2) Regulations 2020 

A 

The Import of and Trade in Animals and Animal 
Products (Miscellaneous Amendments) (EU Exit) 
Regulations 2020 

B 

The Official Controls (Animals, Feed and Food, Plant 
Health etc) (Amendment) (EU Exit) Regulations 2020 

 B 

 

7. The Committee wrote to the Minister for Rural Affairs and the Natural 
Environment and the Cabinet Secretary for Rural Economy and Tourism on 6 
November seeking further information with regards to these SIs.  The 
responses from the Minister and Cabinet Secretary can be found in Annexe D. 

DECISION 

8. The Committee is invited to consider the consent notification 
referred to in this paper and determine whether it is content to write to the 
Scottish Government to confirm it is content for consent for the UK SI 
referred to in the notification to be given. 

Annexe A – EU Exit – The Common Fisheries Policy (Amendment etc.) (EU 
Exit) (No. 2) Regulations 2020 - Notification and letter from the Scottish 
Government 

Annexe B – EU Exit – The Import of and Trade in Animals and Animal Products 
(Miscellaneous Amendments) (EU Exit) Regulations 2020 – Notification and 
letter from the Scottish Government  

Annexe C – EU Exit – The Official Controls (Animals, Feed and Food, Plant 
Health etc) (Amendment) (EU Exit) Regulations 2020 - Notification and letter 
from the Scottish Government 

Annexe D - Responses from the Minister and Cabinet Secretary on questions 
from the Committee 

 

Rural Economy and Connectivity Committee Clerking team    
November 2020 
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Annexe A 
 
COMMON FISHERIES - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Common Fisheries Policy (Amendment etc.) (EU Exit) (No. 2) Regulations 
2020 
 

1. Instrument and Summary of Proposal 
 
The Common Fisheries Policy (Amendment etc.) (EU Exit) (No. 2) Regulations 2020 
(the “Regulations”) further amend directly applicable EU legislation that will form part 
of domestic law as of 11 p.m. on 31 December 2020 (“IP completion day”) as well as 
EU Exit statutory instruments which have already been made but will not come into 
force until IP completion day. The amendments will do two things: principally, they 
implement certain of the measures listed in Annex 2 of the Protocol on Ireland and 
Northern Ireland (the “NI Protocol”) to ensure that fisheries activities are regulated in 
accordance with the UK Government’s international obligations; secondly, they make 
some amendments to correct deficiencies arising from the UK’s withdrawal from the 
EU.  

 
The retained EU legislation being amended by the Regulations formed part of the 
body of legislation known as the Common Fisheries Policy (“CFP”). The CFP 
comprises around 100 EU Regulations and other instruments and ensures a 
common approach to the sustainable management of fisheries across the European 
Union and its waters. This body of law, as it will form part of retained EU law, was 
amended in EU Exit SIs laid before the UK left the EU on 31 January 2020, or 
indeed before previous proposed or potential exit days, in order to correct 
deficiencies arising from the UK’s withdrawal from the EU. Further amendments to 
EU and domestic legislation (to correct deficiencies) are also to be made by the 
Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2020, which were 
notified to the Scottish Parliament on Friday 11 September.  
 
By virtue of the EU-UK Withdrawal Agreement (implemented in domestic law by the 
EU (Withdrawal Agreement) Act 2020), those earlier EU Exit SIs will come into force 
on IP completion day, as will these Regulations, except to the extent that these 
Regulations amend those earlier EU Exit statutory instruments (in which case these 
Regulations will come into force immediately before IP completion day so that those 
earlier provisions will come into force in the amended (rather than original) form). 
Notifications about the amendments made in those earlier EU Exit SIs were 
considered by the Scottish Parliament, resulting in a recommendation that the 
Scottish Ministers consent to the amendments being made in a UK Statutory 
Instrument.  
 
As noted above, the principal purpose of these Regulations is to make amendments 
to certain EU Regulations that have already been “deficiency fixed”, either directly or 
by an earlier EU Exit SI, in order to give effect to the NI Protocol.  
 
The Scottish Government still has concerns about the operation of the NI Protocol, 
but we also recognise the need to prepare for the end of the Implementation Period. 
We are therefore proceeding on the basis that we are notifying the Scottish 



REC/S5/20/30/3 

4 

Parliament now of our intention to consent to these instruments, but invite the 
Committee to note that the Scottish Government continues to engage with the UK 
Government on the NI Protocol.  
 

2. The legislation being amended 
 
To provide context, the purpose of these Regulations is to:  

• Enable the UK to accede to the Port State Measures Agreement (“the PSMA”) 
and to the International Commission for the Conservation of Atlantic Tunas 
(“ICCAT”); 

• Ensure that the UK is in a position to fulfil its obligations stemming from those 
agreements and under the Convention on the Conservation of Antarctic 
Marine Living Resources (“CCAMLR”);  

• Ensure the implementation of these international obligations in domestic law 
is compatible with the NI Protocol (the Regulations are not in themselves 
sufficient to fully implement the NI Protocol, but they are a necessary 
component);  

• Ensure the continued ability to tackle IUU fishing and to promote sustainable 
fishing, whilst giving effect to the NI Protocol; 

• To make minor and consequential amendments in light of the above.  
As a result, these Regulations make amendments that are both within and outwith 
devolved competence.  
 
The Regulations make amendments to the following legislation that would be within 
devolved competence: 

• Section 30 of the Fisheries Act 1981 as it applies to Scotland, through 
amendments to the Fisheries (Amendment) (EU Exit) Regulations 2019 (SI 
2019/746); 

• Regulation (EU) No 640/2010 of the European Parliament and of the Council 
establishing a catch documentation programme for bluefin tuna Thunnus 
thynnus, both directly and via amendments to the Common Fisheries Policy 
and Aquaculture (Amendment etc.) (EU Exit) Regulations 2019 (SI 2019/753); 
and  

• Council Regulation (EC) No 1035/2001 establishing a catch documentation 
scheme for Dissostichus spp. 1 
 

3. The Amendments 
 
Amendments to the Fisheries (Amendment) (EU Exit) Regulations 2019 in relation to 
section 30 of the Fisheries Act 1981. 
 
The Regulations further amend section 30 in order to ensure enforcement of 
obligations and restrictions relating to sea fishing created or arising by or under the NI 
Protocol give effect to the NI Protocol.  
 

                                            
1 This relates to the CCAMLR area. It should be noted that the regulation of sea fishing in “Antarctica”, 
as defined in the Antarctic Act 1994, is reserved. The amendments made to Council Regulation (EC) 
No 1035/2001 are therefore only within devolved competence to the extent that they concern fishing in 
the CCAMLR Convention area that is outside of “Antarctica”. 
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Section 30 currently enforces enforceable Community restrictions and enforceable EU 
obligations relating to sea fishing by making it an offence for: 
(a) any fishing vessels within the Scottish zone to (i) fish in contravention of any such 
restriction; or (ii) fail to comply with any such obligation; 
(b) any Scottish fishing vessel outside the Scottish zone to (i) fish in contravention of 
any such restriction; or (ii) fail to comply with any such obligation; or 
(c ) any person in Scotland to (i) fish in contravention of any such restriction; or (ii) fail 
to comply with any such obligation. 
 
Enforceable Community restriction and enforceable EU obligations, in this regard 
generally means an obligations or restrictions arising by or under the CFP.  
 
Section 30 was initially amended by the Fisheries (Amendment) (EU Exit) Regulations 
2019 (due to come into force on IP completion day) in order that non-compliance with 
retained EU restrictions and retained EU obligations  (i.e. enforceable obligations or 
restrictions within retained EU law) rather than enforceable Community restrictions 
and enforceable EU obligations, will constitute the offence(s).  
 
These Regulations further amend section 30 so that obligations and restrictions 
created or arising by or under the Northern Ireland Protocol are similarly enforceable. 
These Regulations make practically identical amendments to section 30 as it applies 
to all the 4 nations, but it is anticipated that the provisions relating to the Northern 
Ireland Protocol will be most frequently relied on by the Department for Agriculture, 
Environment and Rural Affairs in Northern Ireland. 
 
Amendments to Regulation (EU) No 640/2010 of the European Parliament and of the 
Council establishing a catch documentation programme for bluefin tuna Thunnus 
thynnus (via amendment to the Common Fisheries Policy and Aquaculture 
(Amendment etc.) (EU Exit) Regulations 2019) and to Council Regulation (EC) No 
1035/2001 establishing a catch documentation scheme for Dissostichus spp. 
(Toothfish) 
 
The amendments to these two retained EU Regulations correct deficiencies that arise 
from the UK’s withdrawal from the EU for example replacing EU-specific terms, such 
as “Community” or “Member states”, with the relevant term, i.e. either “United 
Kingdom” or “Great Britain”. References to Member States (in the context that 
obligations are put on Member States to do something) are, generally speaking, 
changed to “a fisheries administration”, which is a new defined term provided for in the 
Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2019, that applies 
to all retained EU law that previously formed part of the CFP.  
 
These amendments reflect the direct application of certain EU regulations in Northern 
Ireland (as a result of article 5(4) and Annex 2 of the NIP) by, broadly speaking, 
restricting the application of the regulatory regimes, provided for in these retained EU 
regulations, to GB only.  These amendments are not outwith devolved competence. 

 
“Fisheries administration” is defined as meaning the Scottish Ministers in relation to 
any powers or obligations that it would be within the legislative competence of the 
Scottish Parliament to include in an Act of the Scottish Parliament; and the Secretary 
of State or the Marine Management Organisation in relation to reserved matters. 
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This definition aids in ensuring that the amendments made by EU Exit SIs, including 
these regulations respects the devolution settlement.  
 

4. Why are the amendments necessary? 
 
These changes are required to ensure the ongoing regulation of fisheries activity in 
accordance with the UK Government’s international obligations.  
 
Failure to make these amendments would result in a statute book incompatible with 
the UK Government’s international obligations under the Withdrawal Agreement, the 
Northern Ireland Protocol and under the PSMA, ICCAT and CCAMLR.  
 
It is for these reasons that Scottish Ministers propose to consent to these Regulations 
so far as they concern devolved matters.  
 

5. Categorisation of Significance of Proposals 
 
These Regulations are considered to be category A. Although the NI protocol will have 
a significant impact on the regulation of activity in UK waters and therefore on the 
activity of the Scottish fleet these regulations do not constitute policy change, amend 
any legislative functions and are not in themselves controversial.  
 

6. Impact on environmental and animal welfare guiding principles 
 

In ensuring compliance with the UK Government’s international obligations we are 
preventing uncertainty which would undermine our commitment to the existing level of 
environmental protection. 
 

7. Impact on Devolved Areas 
 
Our primary objective in analysis of this UK Government EU Exit SI has been to ensure 
that we can effectively manage fisheries in Scottish waters and manage Scottish 
fishing boats wherever they are, which requires the devolution settlement to be 
respected as regards all the SI provisions. 
 

8. Summary of Stakeholder Engagement  
 
The Department for Environment, Food and Rural Affairs (DEFRA) has consulted with 
the devolved administrations of Scotland, Wales and Northern Ireland regarding this 
instrument. DEFRA has not carried out formal consultation external to government. 
The amendments do not amount to a substantive change in policy.  
 
The Scottish Government has not undertaken any separate stakeholder engagement. 
Engagement with stakeholders over the long term future of fisheries management in 
Scotland is ongoing with a view to Scottish Ministers legislating in the future. 
 

9. Other Impact Assessments 
 
We have discussed the need for an impact assessment with the UK Government 
and on the basis that these amendments do not infer any policy changes we have 
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concluded that there is not a requirement to undertake an impact assessment. It is 
the intention that Scottish Minister’s will legislate and implement measures in the 
future to establish a world class fisheries management system in Scottish waters.  

 
10. Any significant financial implications 

 
No significant financial impacts on private or voluntary sectors is foreseen as a direct 
result of these regulations albeit the new relationship between the UK and the EU, and 
the arrangements for the Northern Ireland border will inevitably have substantial 
financial implications for Scottish fishers, and importers and exporters of fishery 
products between Scotland, and Northern Ireland or the EU. The Scottish Government 
has undertaken work to outline the significant financial impacts created as a result of 
EU exit. Information can be found in “Scotland’s Place in Europe”, “Scotland’s Place 
in Europe; our way forward” and “No Deal Brexit – Economic Implications for 
Scotland”. 
 

11. Intended laying Date 
 
It is expected that the final Regulations will be laid before the UK Parliament in draft 
under the affirmative procedure on 20 October 2020. Defra currently expect that the 
Regulations will be debated in November, and have agreed that these Regulations will 
not be debated until after the Scottish Ministers have provided their consent.  
 

12. Time Dependencies 
 
It is essential that the legislation being amended is operable following IP completion 
day. Consequently, the Regulations must be introduced to the UK Parliament in good 
time in order to ensure they complete their passing through the UK parliamentary 31 
December 2020. 
 
 
COMMON FISHERIES – LETTER FROM THE CABINET SECRETARY 
 
Dear Edward, 
 
THE COMMON FISHERIES POLICY (AMENDMENT ETC.) (EU EXIT) (NO. 2) 
REGULATIONS 2020  
 
I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of the 
Scottish Parliament.  
 
From IP completion day on 31 December 2020, the vast majority of the EU Regulations 
currently forming part of the Common Fisheries Policy will form part of retained EU 
law. During the implementation period we have continued to work with Defra on their 
secondary legislation programme to correct deficiencies and give effect to the 
Withdrawal Agreement in those EU Regulations, in order to ensure that this important 
body of law is operable come IP completion day. This cooperation continues despite 

https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2016/12/scotlands-place-europe/documents/00512073-pdf/00512073-pdf/govscot%3Adocument/00512073.pdf
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf
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well aired disagreements in approach between Scottish Ministers and the UK 
Government, and despite the issues I will raise later in this letter.  
 
To that end I attach a notification which sets out the details of the Common Fisheries 
Policy (Amendment etc.) (EU Exit) (No. 2) Regulations 2020 (the “Regulations”) which 
the UK Government proposes to make, and which make provision relating to the 
implementation of the Northern Ireland Protocol in domestic law.  
 
In addition to notifying you of these Regulations I also believe it is appropriate for me 
to update your committee on what is not included in the Regulations, and the further 
work required in this area. 
 
The Regulations  
 
The notification attached outlines the amendments made by these Regulations to the 
Fisheries Act 1981, and to EU Regulations that will form part of retained EU law, either 
directly or through amendments to previous EU Exit SIs. Broadly speaking the purpose 
of the Regulations is to make amendments that are necessary in order to implement 
certain international obligations, including in respect of the Northern Ireland Protocol. 
The Regulations also make a number of changes that are not within devolved 
competence, which are referred to in the notification for context, but in respect of which 
Scottish Ministers have not been invited to give their consent.  
 
I am satisfied that the Regulations covered by this notification will, as far as they go, 
be effective and appropriate steps towards implementing international obligations with 
respect to the Northern Ireland Protocol. Furthermore I can assure the Committee that 
there is no substantial change in policy brought into effect by these Regulations, that 
current principles in relation to environmental and animal welfare protection are 
upheld, and that the devolution settlement is respected. As such I intend to consent to 
these Regulations so far as they concern devolved matters and invite you to consider 
them accordingly.  
 
Wider implementation of the NI Protocol  
 
However, we are aware that further amendments will require to be made in legislation 
to ensure that the Protocol is fully implemented across the UK, and at this stage it 
does not look like this work will be completed by the end of the Implementation Period. 
This is largely because of a failure of the UKG to make progress on key issues relating 
to the interpretation and application of the NI Protocol, especially in relation to the 
treatment of NI vessels. The amendments required to legislation will concern both 
devolved and reserved areas, however we do not consider that we can make provision 
in our own legislation in respect of the devolved aspects, not least because any such 
amendments would still be dependent on resolution of the same key issues.  
 
You will be aware that the Scottish Government raised a number of concerns about 
whether there was enough time in 2020, especially given the public health context, for 
the UK Government to achieve an orderly end of the implementation period. We were 
particularly concerned whether all the issues raised by the NI Protocol could be 
resolved in time, and whether there would be sufficient parliamentary time and official 
resource to ensure a fully functional statute book by the end of that period. The UK 
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Government refused to consider extending the Implementation Period. As such it 
appears that there will be a temporary period in the new year where all the required 
amendments to fully implement the Northern Ireland Protocol will not be in place.  
 
The effect of this will be that there is competing legislation applying in Northern Ireland, 
with retained EU law purporting to apply across the UK, as a result of previous EU Exit 
SIs whilst EU law, as it applies in the EU, will apply to NI by virtue of the NI Protocol. 
This is likely to create uncertainty for Scottish fleets, insofar as they are active in NI 
waters or land into NI ports. I will ask Defra to urgently confirm their plan for handling 
this period, and for resolving the outstanding issues under the NI Protocol as soon as 
possible so that the necessary legislation can be put into place, and the period of 
uncertainty is as limited as possible. 
 
Our approach  
 
I do not believe that it would be appropriate to withhold consent to this instrument 
because of these wider issues, however important. As a responsible government we 
are duty bound to work towards a competent statute book and towards the observance 
of obligations under international law. These Regulations are a necessary part of that, 
even if they are not sufficient in terms of full implementation of the NI Protocol. It is for 
this reason I propose to consent to the Regulations, whilst raising my concerns in the 
strongest terms.  
 
I also wish to apologise that this notification has come later than intended, and does 
not allow for 28 days before the Regulations will be laid in draft by the UK Government 
on 20 October. We only received the drafting for these Regulations on 2 October, and 
have worked to provide this notification as soon as possible. We have received 
undertakings from Defra that they will not normally schedule debate on EU Exit SIs 
until after consent has been received, and officials will work with committee clerks to 
ensure this can be observed.  
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
Yours sincerely, 
 
FERGUS EWING 
 

Annexe B 
 

ANIMALS - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

Defra/APH/07 - The Import of and Trade in Animals and Animal Products 
(Miscellaneous Amendments) (EU Exit) Regulations 2020.  

A brief explanation of law that the proposals amend 
 
Broadly, this SI does the following: 
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i) It revokes the Import of and Trade in Animals and Animal Products (Amendment 
etc.) (EU Exit) Regulations 2019 (SI 2019/795) and replaces the deficiency fixes in 
those regulations with new deficiency fixes.   

 
The contents of SI 2019/795 were consented to at the last deficiency fixing round, 
and that SI was due to come into force on IP completion day (31 December 2020). 
This SI revokes SI 2019/795 and replaces the deficiency fixes which are provided for 
in that instrument with the new deficiency fixes in this instrument.  
 
ii) It amends the Trade in Animals and Related Products Regulations 2011 (“2011 
Regulations”).  
 
This part of the SI is applicable to England only and is out with the scope of this 
notification. Amendments relate to the phased approach to officials controls on EU 
goods. Further information on the phased approach was provided with The Official 
Controls (Animals, Feed and Food, Plant Health etc) (Amendment) (EU Exit) 
Regulations 2020 notification.  
 
The Scottish Government will bring associated amendments to The Trade in Animals 
and Related Products (Scotland) Regulations 2012, as amended, before Scottish 
Parliament in November.  
 
Summary of the proposals and how these correct deficiencies 

 
Further detail about the amendments covered by i) (referred to in the section above) 
 
The EU legislation being amended ( listed in Annex I) by this instrument relates to the 
animal health requirements for the importation into, and transit through, European Union 
States of live animals, products of animal origin, germplasm (semen, ova and embryos) 
and the non-commercial movement of pet animals, circus animals and equines.  
 
The deficiency fixes made to the EU legislation intend to  
i) make technical changes to retained EU law to ensure that it is operable at the end of 
the implementation period,  
ii) give effect to the Withdrawal Agreement and the Northern Ireland Protocol, and  
iii) treat EU Member States as third countries from the end of the implementation period.  
 
The amendments are necessary to ensure a functioning system for the importation of 
live animals (including equines), products of animal origin (including meat), animal by-
products, and germplasm (semen, ova and embryos) whilst maintaining biosecurity and 
welfare standards.  
 
Examples of the types of provision contained in this SI are the following: 
 

• Functions of the Commission in EU directives, EU Regulations and EU 
Decisions are transferred to “the appropriate authority” on IP completion day. As 
regards to Scotland, the “appropriate authority” is defined as the Scottish 
Ministers, or the Secretary of State if consent is given by the Scottish Ministers. 
The transfer of these functions was consented to as part of the notification for SI 
2019/795. The only change made by this instrument is to remove “the 
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Department of Agriculture, Environment and Rural Affairs” from the definition of 
“appropriate authority” with the effect that the functions specified in the EU 
directives and Regulations are not transferred to Northern Ireland.   

• The definition of “third country” is being amended to any country or territory 
other than the British Islands,  

• References to “United Kingdom” are being changed to “Great Britain”.  
• EEA countries are being added to the lists of third countries.  
• Transitional provisions will allow for EU forms of health certificate that are to 

accompany imports to continue to be accepted after the implementation period 
ends for a transitional period.  

 
In regulation 40 of the proposed SI Article 5 of Commission Decision 2003/459 as 
amended provided that that decision shall be reviewed by the Secretary of State rather 
than the appropriate authority. We requested that this is amended to the appropriate 
authority. This change has little impact on the Scottish Ministers Powers , however the 
appropriate authority would allow for consistency throughout the proposed SI. This 
request has been accepted and we await an updated draft of the SI to confirm this 
change.  
 
An explanation of why the change is considered necessary 

This instrument ensures that retained direct EU legislation will remain operable after 
the implementation period ends. The amendments will ensure that official controls on 
imports of live animals and animal products safeguard animal and public health and 
that imported goods continue to meet the specific import conditions laid down in the 
relevant retained European Union legislation. In addition, the amendments intend to 
give effect to the withdrawal agreement and the Northern Ireland Protocol. .  
 

Scottish Government categorisation of significance of proposals 
 
• Category B. The proposed SI introduces a number of changes to legislative 

functions, including provision for functions equivalent to those exercised by the 
Commission to be transferred to the relevant UK/GB ministers. We are confident 
that these have been transferred in a way which respects the devolution settlement 
and have been agreed to previously.  

• There will be amendments to the definition of third country to include  EU Member 
States. This change is a consequence of the end of the IP and the current withdrawal 
agreement.  

 
Impact on devolved areas 
 

The proposed SI will make provision in a devolved area. The changes in the proposed 
SI are required to ensure the continued operability of existing measures. It will not have 
a significant impact on devolved areas of competence. It is intended that the proposed 
changes will respect and protect the Scottish Ministers’ powers under the devolution 
settlement. In particular, the proposed SI will also make provision for administrative and 
legislative functions in the legislation being amended to be exercised by the “appropriate 
authority”: in relation to Scotland, by the Scottish Ministers or the Secretary of State with 
the consent of the Scottish Ministers (with similar provisions for the other devolved 
administrations with the exception of Northern Ireland).  
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Summary of stakeholder engagement/consultation 
 
There has been no formal stakeholder engagement or consultation in relation to the 
proposed SI as the amendments in the legislation are technical in nature and there are 
no changes to policy. We are in regular contact and communication with Defra and 
other devolved administrations and this instrument has been developed in collaboration 
with Devolved Administration officials.  
 
A note of other impact assessments, (if available) 
 
An impact assessment has not been carried out as the proposed SI maintains existing  
controls on imports of animals, animal by-products, products of animal origin and other 
products. 

 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 

The Scottish Ministers believe that the changes in the proposed SI are necessary to 
secure continuation of an effective regime for trade in animals and animal related 
products and the non-commercial movement of pet animals. This will help to provide 
continuity of business in these areas on EU exit. The proposed SI will make 
amendments to existing EU legislation and aim to ensure the continued operability of 
retained EU law. The proposed SI will amend the definition of third country to include 
EU Member States, meaning that third country controls on animals and products of 
animal origin will require to be applied to EU goods. This change  is a consequence of 
the end of the implementation period, and the  withdrawal agreement. Where the 
proposed SI will make provision for exercise of administrative and legislative functions 
in the legislation being amended provision is made for those functions to be exercised 
by the “appropriate authority”: in relation to Scotland, by the Scottish Ministers or the 
Secretary of State with the consent of the Scottish Ministers (with similar provisions for 
the other devolved administrations).   
 
[Where relevant – Detail how Scottish Ministers’ have had regard to the guiding 
principles on animal welfare and the environment] 
 

The proposed SI’s amendments are necessary to ensure that existing controls on 
imports of live animals, products of animal origin, germplasm (semen, ova and 
embryos) and the non-commercial movement of pet animals can continue to operate in 
the UK at the end of the Transition Period. The EU instruments amended have been 
made with the guiding principles on animal welfare and the environment in mind. We 
are content therefore that the proposed SI will not adversely impact on animal welfare.   
 
Intended laying date (if known) of instruments likely to arise 
 
Laying 
Date 

Ref: Description: 

20/10/20 Defra/APH/07 The Import of and Trade in Animals and Animal 
Products (Miscellaneous Amendments) (EU Exit) 
Regulations 2020 
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If the Scottish Parliament does not have 28 days to scrutinise Scottish Minister’s 
proposal to consent, why not? 
 
Based on the proposed laying date, agreement should have been sought by sending 
letters and a notification to the relevant Committees of the Scottish Parliament by 
Tuesday 15th September. Doing so would have allowed the Scottish Parliament the 
full 28 days to consider Scottish Ministers proposed consent before the laying date.  

 
Although the SI will be laid for in draft, the Parliament will have 28 days to consider 
the notification before the SI is debated. Policy agreement  has only been achieved 
very recently due to the complexity of the SI and the late sharing of drafts and 
information, making it impossible to notify the Scottish Parliament any sooner. 
 
Information about any time dependency associated with the proposal 
 
It is important that the SI is in force at the end of the IP to ensure that legislation remains 
operable including to facilitate continued trade. 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  
 
The Scottish Government still has concerns about the operation of the NIP, but we also 
recognise the need to prepare for the end of the IP. We are therefore proceeding on 
the basis that we are notifying the Scottish Parliament now of our intention to consent 
to these instruments, but invite the Committees to note that the SG continues to engage 
with the UK Government on the NIP. 
 
There are no broader governance issues anticipated with the proposed SI and the 
Scottish Government will continue its good working relationships with UK Government 
and the other Devolved Administrations. The proposed SI makes technical 
amendments to ensure the continued operation of current regimes.  
 
Any significant financial implications? 
 
The majority of fixes included are of a technical nature which are not expected to have  
any significant financial implications. The change in trading relationship between the 
UK and the EU will have financial implications for importers and exporters of animals 
and their products to Scotland, and those sending goods to NI. For example, the 
amendment to the definition of third country to include the EU will introduce a 
requirement for third country controls to be applied to animals and products of animal 
origin . This change is required as a consequence of the end of the IP, and the current 
withdrawal agreement. The Scottish Government has undertaken work to outline the 
significant financial impacts created as a result of EU exit. Information can be found in 
“Scotland’s Place in Europe”, “Scotland’s Place in Europe; our way forward” and “No 
Deal Brexit – Economic Implications for Scotland”.  
 
 
 
 
 

https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2016/12/scotlands-place-europe/documents/00512073-pdf/00512073-pdf/govscot%3Adocument/00512073.pdf
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf
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EU legislation being amended 
Commission Decision 1997/152/EC concerning the information to be entered in the 
computerized file of consignments of animals or animal products from third countries 
which are re-dispatched  
Commission Decision 2000/572/EC laying down the animal and public health and 
veterinary certification conditions for imports of meat preparations into the Community 
from third countries  
Commission Decision 2003/459/EC on certain protection measures with regard to 
monkey pox virus  
Commission Decision 2003/467/EC establishing the official tuberculosis, brucellosis, 
and enzootic-bovine-leukosis-free status of certain Member States and regions of 
Member States as regards bovine herds  
Commission Decision 2003/779/EC laying down animal health requirements and the 
veterinary certification for the import of animal casings from third countries  
Modification of Commission Regulation (EC) No 136/2004 laying down procedures for 
veterinary checks at Community border inspection posts on products imported from 
third countries  
Commission Decision 2006/146/EC on certain protection measures with regard to 
certain fruit bats, dogs and cats coming from Malaysia (Peninsula) and Australia  
Commission Decision 2006/168/EC establishing the animal health and veterinary 
certification requirements for imports into the Community of bovine embryos  
Commission Decision 2007/25/EC as regards certain protection measures in relation 
to highly pathogenic avian influenza and movements of pet birds accompanying their 
owners into the Community  
Commission Decision 2007/240/EC laying down new veterinary certificates for 
importing live animals, semen, embryos, ova and products of animal origin into the 
Community  
Commission Decision 2007/275/EC concerning lists of composite products to be 
subject to controls at border control posts  
Commission Decision 2007/777/EC laying down the animal and public health 
conditions and model certificates for imports of certain meat products and treated 
stomachs, bladders and intestines for human consumption from third countries  
Commission Decision 2008/185/EC on additional guarantees in intra-Community 
trade of pigs relating to Aujeszky’s disease and criteria to provide information on this 
disease  
Commission Decision 2008/636/EC establishing the list of third countries from which 
Member States authorise imports of ova and embryos of the porcine species  
Commission Regulation (EC) No 798/2008 laying down a list of third countries, 
territories, zones or compartments from which poultry and poultry products may be 
imported into and transit through the Community and the veterinary certification 
requirements  
Commission Regulation (EC) No 119/2009 laying down a list of third countries or parts 
thereof, for imports into, or transit through, the Community of meat of wild leporidae, 
of certain wild land mammals and of farmed rabbits and the veterinary certification 
requirements  
Commission Decision 2009/712/EC implementing Council Directive 2008/73/EC as 
regards Internet-based information pages containing lists of establishments and 
laboratories approved by Member States in accordance with Community veterinary 
legislation  
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Commission Regulation (EU) No 206/2010 laying down lists of third countries, 
territories or parts thereof authorised for the introduction into the European Union of 
certain animals and fresh meat and the veterinary certification requirements  
Commission Decision 2010/472/EU on imports of semen, ova and embryos of animals 
of the ovine and caprine species  
Commission Regulation (EU) No 605/2010 laying down animal and public health and 
veterinary certification conditions for the introduction into the European Union of raw 
milk, dairy products, colostrum and colostrum-based products intended for human 
consumption  
Commission Decision 2011/163/EU on the approval of plans submitted by third 
countries  
Council Decision 2011/408/EU laying down simplified rules and procedures on 
sanitary controls of fishery products, live bivalve molluscs, echinoderms, tunicates, 
marine gastropods, by-products thereof and products derived from these by-products 
coming from Greenland  
Commission Implementing Decision 2011/630/EU on imports into the Union of semen 
of domestic animals of the bovine species  
Commission Regulation (EU) No 28/2012 laying down requirements for the 
certification for imports into and transit through the Union of certain composite 
products  
Commission Implementing Decision 2012/137/EU on imports into the Union of semen 
of domestic animals of the porcine species  
Commission Implementing Regulation (EU) 139/2013 laying down animal health 
conditions for imports of certain birds into the Union and the quarantine conditions 
thereof  
Commission Implementing Regulation EU No 743/2013 introducing protective 
measures on imports of bivalve molluscs from Turkey intended for human 
consumption  
Commission Implementing Decision 2013/764/EU concerning animal health control 
measures relating to classical swine fever in certain Member States  
Commission Implementing Decision (EU) 2015/1901 laying down certification rules 
and a model health certificate for importation into the Union of consignments of live 
animals and of animal products from New Zealand  
Commission Implementing Decision (EU) 2018/320 on certain animal health 
protection measures for intra-Union trade in salamanders and the introduction into the 
Union of such animals in relation to the fungus Batrachochytrium salamandrivorans  
Commission Implementing Regulation (EU) 2018/659 on the conditions for the entry 
into the Union of live equidae and of semen, ova and embryos of Equidae 
 
ANIMALS – LETTER FROM THE SCOTTISH GOVERNMENT 
 
Dear Edward,  
 
EU EXIT LEGISLATION - PROTOCOL WITH SCOTTISH PARLIAMENT POLICY 
AREA: ANIMAL HEALTH  
 
Defra/APH/07: The Import of and Trade in Animals and Animal Products 
(Miscellaneous Amendments) (EU Exit) Regulations 2020  
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I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of the 
Scottish Parliament.  
 
As you know, the Cabinet Secretary for Government Business and Constitutional 
Relations, Michael Russell MSP, wrote to the Conveners of the Finance & Constitution 
and Delegated Powers and Law Reform Committees on 11 September 2018 setting 
out the Scottish Government’s views on EU withdrawal. It remains the case that as the 
end of the Implementation Period approaches we must respond to the UK 
Government’s preparations as best we can, despite the inevitable widespread damage 
and disruption this will cause. It is our unwelcome responsibility to ensure that 
devolved law continues to function after the end of the Implementation Period.  
 
The Scottish Government still has concerns about the operation of the NI Protocol, but 
we also recognise the need to prepare for the end of the Implementation Period. We 
are therefore proceeding on the basis that we are notifying the Scottish Parliament 
now of our intention to consent to these instruments, but invite the committee to note 
that the SG continues to engage with the UK Government on the NIP.  
 
I attach the notification for Defra/APH/07: The Import of and Trade in Animals and 
Animal Products (Miscellaneous Amendments) (EU Exit) Regulations 2020 which set 
out the details of the SI which the UK Government proposes to make and the reasons 
why I am content that Scottish devolved matters are to be included in this SI. Please 
note, we are yet to have sight of the final SI and it is not available in the public domain 
at this stage. We will, in accordance with the protocol, advise you when the final SI is 
laid and advise you as to whether the final SI is in keeping with the terms of this 
notification.  
 
The Import of and Trade in Animals and Animal Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2020 (“the proposed SI”) is being made using 
powers under the European Union (Withdrawal) Act 2018 in order to correct 
deficiencies in retained EU law relating to trade in animals and animal products. The 
deficiency fixes made to the EU legislation intend to:  
 
i) make technical changes to retained EU law to ensure that it is operable at the end 
of the implementation period,  
ii) give effect to the Withdrawal Agreement and the Northern Ireland Protocol, and  
iii) treat EU Member States as third countries from the end of the implementation 
period.  
 
The amendments are necessary to ensure a functioning system for the importation of 
live animals (including equines), products of animal origin (including meat), animal by-
products, and germplasm (semen, ova and embryos) whilst maintaining biosecurity 
and welfare standards.  
 
The proposed SI also includes amendments to the Trade in Animals and Related 
Products Regulations 2011 for England (SI 2011/1197) made at the end of 2019. 
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The Environment, Climate Change and Land Reform committee have been sent a 
copy of this notification for their interests. I am copying this letter to the Convener of 
the Delegated Powers and Law Reform Committee.  
 
I look forward to hearing from you within 28 days from the date of this letter. 
 
MAIRI GOUGEON 
 

Annexe C 
 
OFFICIAL CONTROLS – NOTIFICATION FROM THE SCOTTISH GOVERNMENT 
 
The Official Controls (Animals, Feed and Food, Plant Health etc) (Amendment) (EU 
Exit) Regulations 2020 
 
 A brief explanation of law that the proposals amend 
 
This particular notification and proposed instrument covers official controls in a 
number of areas: 
 
• animals (including fish) and animal products 
• plant and plant products 
• food and feed safety / imports of food and feed 

 
The proposed statutory instrument (SI) is being made using powers in the European 
Union (Withdrawal) Act 2018 in order to correct deficiencies in what will become 
retained direct EU legislation relating to official controls and other official activities to 
ensure compliance with rules in the areas of food and food safety, release of 
Genetically Modified Organisms, feed and feed safety, animal health, risks to health 
from animal by-products, animal welfare, plant health, plant protection products, 
organic production and use of protected designations of origin so that such will 
continue to be operable after the end of the Transition Period. The proposed SI also 
amends previous EU Exit instruments and gives effect to the Northern Ireland 
Protocol.  
 
The proposed statutory instrument deals with deficiencies in Regulation (EU) 
2017/625 (the Official Controls Regulation), and delegated and implementing acts 
made under it, arising from withdrawal.  The Official Controls Regulation provides for 
rules for the performance of official controls and other official activities by authorities 
to verify compliance with rules in the above areas, including the adoption of conditions 
to be fulfilled with respect to imported animals and goods. 
 
The following legislation is amended by the proposed statutory instrument: 
 
Amendments to 

The Official Controls Regulation 
 

Amendments to 
Delegated and implementing acts made under the Official Controls Regulation, 
including 
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Commission Implementing Regulation (EU) 2019/1013 
Commission Delegated Regulation (EU) 2019/1602 
Commission Delegated Regulation (EU) 2019/1666 
Commission Implementing Regulation (EU) 2019/1873 
Commission Implementing Regulation (EU) 2019/2007 
Commission Delegated Regulation (EU) 2019/2122 
Commission Implementing Regulation (EU) 2019/2129 
Commission Implementing Regulation (EU) 2019/2130 
Commission Implementing Regulation (EU) 2020/466 
 

Amendments to 
Annex 1 and Annex 2 to the EEA Agreement 
 

Amendments to 
Previous EU Exit instruments 
• The Market Measures (Marketing Standards) (Amendments) (EU Exit) 

Regulations 2019 
• The Animal Welfare (Amendment) (EU Exit) Regulations 2019 
• The Veterinary Medicines and Animals and Animal Products (Examination of 

Residues and Maximum Residue Limits) (Amendment etc) (EU Exit) Regulations 
2019 

• The Animals (Legislative Functions) (EU Exit) Regulations 2019 
 

Summary of the proposals and how these correct deficiencies 
 
The UK Government intends to bring forward the proposed SI under section 8 of the 
European Union (Withdrawal) Act 2018. The purpose is to address deficiencies in the 
official controls legislation described above as retained EU law to ensure that it will 
operate effectively at the end of the transition period on 31 December 2020.  The 
legislation lays the foundation of the post Implementation Period official controls 
regime, including for official controls of animals and goods imported into Great Britain. 
As such the proposed SI requires to amend various EU references, terminology, 
definitions and responsibilities that will not be appropriate once the UK is no longer 
an EU Member State. 
 
Amendments are also made by the SI which transfer non-legislative functions of the 
Commission to Ministers in UK administrations.  Legislative functions, including the 
power to make Regulations are also transferred from the Commission to Ministers in 
UK administrations.  Legislative and non-legislative functions transferred will be 
exercisable by: the Scottish Ministers, the Secretary of State (but with the proviso that 
the Secretary of State cannot exercise functions in relation to Scotland without the 
Scottish Ministers’ consent) or, in the case of the reserved area of official controls on 
the use and labelling of protected designations or origin, protected geographical 
indications and traditional specialities, (geographical indicators);the Secretary of State 
alone. 
 
The SI also introduces transitional provisions which relate to the official controls which 
are to be performed on imports of animals and goods which originate from EEA states 
(and certain other territories or countries), or have already been presented at certain 
EU Member State border control posts. During a transitional staging period, ending 
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on the 31 July 2021 (but with powers for Scottish Ministers, or the Secretary of State 
with Scottish Ministers’ consent to set another date by regulations), the transitional 
provisions will allow official controls by way of documentary, identity and physical 
checks to be performed with appropriate frequency on animals and goods originating 
from these countries or territories selected randomly or on the basis of risk and at 
places other than border control posts. 
 
Transitional provision is also made for the minimum prior notification requirements of 
goods and animals arriving from one of these countries or territories. 
 

• From 1 January 2021 prior notification is required of the arrival of live animals 
and germinal products and certain higher risk plants, plant products  
 

• From 1 April 2021 prior notification must also be given of the arrival of all 
products of animal origin intended for human consumption and additional 
specified plants, plant products  and other objects.  

 
This SI is not the only proposed instrument that will make transitional provisions 
relating to the phased introduction of official controls on EEA/EU goods. Provision is 
also made in The Plant Health (Amendment) (EU Exit) Regulations 2020 (PH/05) 
[notified to the relevant Committee on 28 September].  The Scottish Government is 
also considering what other legislative provision to make to give effect to the phased 
approach. 
 
EU law on SPS measures, and official controls to ensure compliance with them, will 
have applied both within the UK and EU Member States until the end of the Transition 
Period. No significant changes are proposed to those measures as a matter of 
retained EU law, and the effectiveness and credibility of those measures within the 
EU and those other countries and territories has provided an appropriate level of 
protection within Great Britain. A phased approach will be adopted recognising that 
identical or similar SPS measures, and official controls to ensure compliance with 
them, exist in those countries or territories, but will allow official controls in Great 
Britain on such animals and goods to be based on an assessment of risk.  
 
Revocations  
 
The proposed instrument revokes a number of delegated and implementing acts 
made under the Official Controls Regulation designating or establishing EU reference 
centres and laboratories.  

 
An explanation of why the change is considered necessary 
 
The changes are considered to be necessary to ensure that legislation remains 
effective and operable to allow the official control and other official activities to ensure 
compliance with rules in the areas of food and food safety, release of Genetically 
Modified Organisms, feed and feed safety, animal health, risks to health from animal 
by-products, animal welfare, plant health, plant protection products, organic 
production and use of protected designations of origin can continue to operate in 
Great Britain after EU withdrawal. It is hoped that maintaining in Great Britain a system 
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of official controls based on EU wide rules will help to facilitate and maintain trade 
between the UK and the EU. Overall there is no policy change being made. 

 
Summary of stakeholder engagement/consultation 
 

The Scottish Government is in regular contact with all its stakeholders regarding 
the move towards leaving the EU. This proposed instrument does not amount to a 
significant change in policy and is being made to avoid deficiencies and 
inoperability arising as a result of the UK’s withdrawal from the EU. There has 
been no formal public consultation regarding this instrument.. 

 
A note of other impact assessments, (if available) 
 

An impact assessment has not been carried out as: 
• This proposed instrument is being made in order to maintain the 

effectiveness and continuity of UK legislation and retained direct EU 
legislation that would otherwise be left partially inoperable/unable to 
function legally following the withdrawal of the UK from the EU. 

• This proposed instrument makes only amendments which are necessary to 
achieve its objectives.  It represents no significant change in policy, nor will 
it produce any impact on businesses or the public. 

 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 

• The Scottish Ministers believe that the changes to this draft legislation to 
be made by this proposed instrument are necessary to ensure the existing 
official controls and other official activities  continue to be applied in the 
same way after the UK’s withdrawal from the European Union as it does 
currently. 

 
Detail how Scottish Ministers’ have had regard to the guiding principles on 
animal welfare and the environment 
 
The amendments made by this proposed instrument do not significantly change 
existing policy and will make modifications needed to generally preserve the 
application of existing EU law based arrangements in relation to the existing official 
controls and other official activities as retained EU law within Great Britain after EU 
exit. The relevant EU law has been made with the guiding principles on animal welfare 
and the environment in mind. In these circumstances what will become retained EU 
law will continue to give sufficient regard to the guiding principles (in particular that 
regard must be had to the welfare requirements of animals as sentient beings). 
 
Intended laying date (if known) of instruments likely to arise 
 
Laying 
Date 

Ref: Description: 

2/11/20 Defra/OCR/02 The Official Controls (Animals, Feed and Food, Plant 
Health etc) (Amendment) (EU Exit) Regulations 2020 
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If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
The Scottish Parliament should have 28 days to scrutinise.  The exact date on which 
this SI will be debated in the UK Parliament has yet to be confirmed by Defra but the 
expectation is that it will be late November 2020. 
 
Information about any time dependency associated with the proposal 
 
It is essential that this instrument is in force for IP completion day to ensure that 
legislation is operable to enable the continued administration and regulation of the GB 
wide official controls regime. 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal? 
 
There are no anticipated broader governance issues anticipated with this instrument. 
These are technical amendments to ensure the existing official controls and other 
official activities continues to be applied in the same way after the UK’s withdrawal 
from the European Union as it does currently. 
 
Any significant financial implications? 
 
The majority of fixes included are of a technical nature which are not expected to be 
any significant financial implications. The change in trading relationship between the 
UK and the EU will have financial implications for importers and exporters of animals 
and their products, and plants and their products, to Scotland, and those sending 
goods to NI. This change it is required as a consequence of the end of the IP, and the 
current withdrawal agreement. The Scottish Government has undertaken work to 
outline the significant financial impacts created as a result of EU exit. Information can 
be found in “Scotland’s Place in Europe”, “Scotland’s Place in Europe; our way 
forward” and “No Deal Brexit – Economic Implications for Scotland” 
 
 

OFFICIAL CONTROLS – LETTER FROM THE SCOTTISH GOVERNMENT 
 
Dear Edward,  
 
EU EXIT LEGISLATION - PROTOCOL WITH SCOTTISH PARLIAMENT POLICY 
AREA: ANIMAL HEALTH, PLANT HEALTH, FOOD AND FEED  
 
Defra/OFC/02: The Official Controls (Animals, Feed and Food, Plant Health etc) 
(Amendment) (EU Exit) Regulations 2020 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of the 
Scottish Parliament.  
 
As you know, the Cabinet Secretary for Government Business and Constitutional 
Relations, Michael Russell MSP, wrote to the Conveners of the Finance & Constitution 

https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2016/12/scotlands-place-europe/documents/00512073-pdf/00512073-pdf/govscot%3Adocument/00512073.pdf
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf
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and Delegated Powers and Law Reform Committees on 11 September 2018 setting 
out the Scottish Government’s views on EU withdrawal. It remains the case that as the 
end of the Implementation Period approaches we must respond to the UK 
Government’s preparations as best we can, despite the inevitable widespread damage 
and disruption this will cause. It is our unwelcome responsibility to ensure that 
devolved law continues to function after the end of the Implementation Period.  
 
Scottish Government still has concerns about the operation of the NI Protocol, but we 
also recognise the need to prepare for the end of the Implementation Period. We are 
therefore proceeding on the basis that we are notifying the Scottish Parliament now of 
our intention to consent to these instruments, but invite the committee to note that the 
SG continues to engage with the UK Government on the NIP.  
 
I attach the notification for Defra/OFC/02: The Official Controls (Animals, Feed and 
Food, Plant Health etc) (Amendment) (EU Exit) Regulations 2020 which set out the 
details of the SI which the UK Government proposes to make and the reasons why I 
am content that Scottish devolved matters are to be included in this SI. Please note, 
we are yet to have sight of the final SI and it is not available in the public domain at 
this stage. We will, in accordance with the protocol, advise you when the final SI is laid 
and advise you as to whether the final SI is in keeping with the terms of this notification.  
 
This particular notification and Instrument covers a number of areas:  
• Animals (including fish) and animal products  
• Plant and plant products  
• Food and Feed Safety/ Imports of Food and Feed  
 
It amends retained direct EU legislation, amends previously made EU exit instruments 
and gives effect to the Northern Ireland Protocol to address deficiencies in instruments 
covering: official controls (including on imported animals and goods) in the areas of 
food and food safety, release into the environment of GMOs, feed and feed safety, 
animal health requirements, risks to human and animal health arising from animal by-
products and derived products, welfare requirements for animals, protective measures 
against pests of plants, requirements for plant protection products and the use of 
pesticides, organic production and labelling and the use and labelling of protected 
disgnations of origin so that such will continue to be operable after the end of the 
Transition Period.  
 
In particular:  
It amends  
• Regulation (EU) 2017/625 of the European Parliament and of the Council  
 
It amends  
Delegated and Implementing Acts made under Regulation (EU) 2017/625 [including: 
Commission Implementing Regulation (EU) 2019/1013 Commission Delegated 
Regulation (EU) 2019/1602 Commission Delegated Regulation (EU) 2019/1666 
Commission Implementing Regulation (EU) 2019/1873 Commission Implementing 
Regulation (EU) 2019/2007 Commission Delegated Regulation (EU) 2019/2122 
Commission Implementing Regulation (EU) 2019/2129 Commission Implementing 
Regulation (EU) 2019/2130 Commission Implementing Regulation (EU) 2020/466] 
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It amends  
Annex 1 and Annex 2 to the EEA Agreement  
 
It amends: EU Exit legislation 
 • The Market Measures (Marketing Standards) (Amendments) (EU Exit) Regulations 
2019  
• The Animal Welfare (Amendment) (EU Exit) Regulations 2019  
• The Veterinary Medicines and Animals and Animal Products (Examination of 
Residues and Maximum Residue Limits) (Amendment etc) (EU Exit) Regulations 2019  
• The Animals (Legislative Functions) (EU Exit) Regulations 2019  
 
Both The Health and Sport Committee and The Environment, Climate Change and 
Land Reform committee have been sent a copy of this notification for their interests. I 
am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee. 
 
I look forward to hearing from you within 28 days from the date of this letter. 
 
MAIRI GOUGEON 
 

Annexe D 
 

RESPONSE FROM THE MINISTER FOR RURAL AFFAIRS AND THE NATURAL 
ENVIRONMENT  
 
Dear Edward, 
 
UK SI NOTIFICATIONS  
 
Please find responses to the questions raised by REC Committee on the 
notification for; 
  

• The Official Controls (Animals, Feed and Food, Plant Health etc) 
(Amendment) (EU Exit) Regulations 2020  

• The Import of and Trade in Animals and Animal Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2020  

• Animal Welfare and Invasive Non-Native Species (EU Exit) Regulations 
2020 
 

 
The Official Controls (Animals Feed and Food Plant Health etc)  
(Amendment) (EU Exit) Regulations 2020  
 
A draft of the Official Controls (Animals, Feed and Food, Plant Health etc) 
(Amendment) (EU Exit) Regulations is now available at -
https://www.legislation.gov.uk/ukdsi/2020/9780348214413/contents 
 
1. The notification states that “Amendments are also made by the SI which transfer 
non-legislative functions of the Commission to Ministers in UK administrations. 
Legislative functions, including the power to make Regulations are also transferred 
from the Commission to Ministers in UK administrations.”  
 
Which non-legislative and legislative functions are being transferred?  
 

https://www.legislation.gov.uk/ukdsi/2020/9780348214413/contents
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A - The non-legislative functions of the Commission which are being transferred are:  
 
Article 99 (obligation to publish lists of reference centres) 
Articles 120 – 122 (controls in third countries) 
Article 125 (request information on third countries’ control systems) 
Article 131 (set up and manage a computerised information management system) 
Article 136 (data security) 
Article 141 (measures on serious disruption in a control system) 
 
The legislative functions of the Commission which are being transferred are those in: 
 
Article 10(3) (categories of exempt operators) 
Article 15(4) (co-operation and exchange of information) 
Article 18(7) & (8) (official controls on products of animal origin for human 
consumption) 
Article 19(2) & (3) (official controls on residues in food and feed) 
Article 20(2) & (3) (official controls on animals, products of animal origin. Germinal 
products, animal by-products and derived products) 
Article 21(2) & (3) (official controls on welfare requirements for animals) 
Article 22(2) &(3) (official controls in relation to plant health) 
Article 23(2) & (3) (official controls in relation to GMOs) 
Article 24(3) & (4) (official controls on plant protection products)  
Article 25 (official controls on organic production and labelling) 
Article 26(2) & (3) (official controls on protected designations of origin etc)  
Article 27 (official controls in cases of new risks to food and feed) 
Article 34(6) (methods used for sampling, analyses, tests and diagnoses) 
Article 41 (derogations from mandatory accreditation of methods used) 
Article 45(4) (cases where certain goods may require notification) 
Article 46(2) (procedures and documents for animals and goods not subject to official 
controls) 
Article 47(2) & (3) (lists of animals and goods subject to official controls) 
Article 48 (animals and goods exempted from official controls)  
Article 49(4) & (5) (practical arrangements and training requirements at border control 
posts) 
Article 50(4) (cases where CHED to accompany consignment to place of destination) 
Article 51(specific rules for official controls at border control posts) 
Article 52 (details of documentary checks, identity checks and physical checks) 
Article 53(1) (official controls not performed at border control posts) 
Article 54(3) & (4) (frequency of documentary, identity and physical checks) 
Article 58 (format, time requirements and specific rules for the use of the CHED) 
Article 64(2), (4) & (5) (minimum requirements for border control posts) 
Article 65(6) (procedures for intensified official controls) 
Article 66(2) (practical arrangements for isolation and quarantine) 
Article 70 (rules to ensure consistency where non-compliance) 
Article 71(3) (special treatment of consignments) 
Article 73(1) & (3) (approval of pre-export controls performed by third countries) 
Article 74(2) (withdrawal of approval of pre-export controls performed by third 
countries) 
Article 75(2) (rules on co-operation between authorities) 
Article 77 (rules for specific official controls and for measures to be taken)  
Article 90 (powers concerning official certificates) 
Article 95 (power to designate a reference centre for animal welfare) 
Article 97 (power to designate reference centre for the authenticity and integrity of the 
agri-food chain) 
Article 99 (regulations on reference centres) 
Article 101(2) (responsibilities and tasks of national reference laboratories) 
Article 112 (co-ordinated control programmes and information and data collection) 
Article 126(1) & (3)(establishment of additional conditions of entry)  
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Article 127(2) (inclusion in the list of third countries)  
Article 128(1) (special measures regarding entry of certain animals and goods) 
Article 129(1) & (3) (recognition of equivalence of third country measures)  
Article 142(1) & (2) (amend annexes II and III and references to standards) 
Article 150(3) (transitional measures related to repeal of Directive 96/23/EC) 
Article 154(3) (transitional measures related to Regulation (EC) 1/2005) 
Article 155(3) (transitional measures related to Regulation (EC) 396/2005) 
 
2. The notification states that: “Legislative and non-legislative functions will be 
exercisable by the Scottish Ministers, the Secretary of State [exercisable only with 
Scottish Ministers’ consent] or, [in one reserved area,] the Secretary of State alone .”  
 
Apart from the one reserved area referred to above, are all the legislative 
functions that are being transferred under this SI exercisable concurrently by (i) 
Scottish Ministers and (ii) the Secretary of State (exercisable only with Scottish 
Ministers’ consent)?  
 
A - Apart from where a provision would not be within the legislative competence of the 
Scottish Parliament, all legislative functions that are being transferred will be 
exercisable in relation to Scotland by the Scottish Ministers or by the Secretary of State 
(exercisable only with the Scottish Ministers’ consent). 
 
3. The notification states that “This proposed instrument does not amount to a 
significant change in policy”. However, the transitional arrangements referred to earlier 
in the notification do appear to include policy decisions. For example, the notification 
refers to the “appropriate frequency” with which “animals and goods originating from 
these countries or territories selected randomly or on the basis of risk and at places 
other than border control posts”. The notification also states that “From 1 January 2021 
prior notification is required of the arrival of live animals and germinal products and 
certain higher risk plants, plant products”.  
 
What is considered an ‘appropriate frequency’? What thresholds or criteria have 
been decided regarding what constitutes ‘higher risk plants, plant products’? 
Will these thresholds be included in the SI?   
 
A - Under the transitional arrangements for animals and goods (other than plants, plant 
products and other objects capable of harbouring pests) the appropriate frequency will 
be determined by the competent authority taking into account the factors listed in 
Article 44(2) of the Regulation (risks to health, etc) 
 
The plants, plant products and other objects capable of harbouring pests for which 
prior notification will be required from 1 January 2021 are the ones specified in 
Schedule 2 to the Plant Health (Amendment etc.) (EU Exit) Regulations 2020. The list 
of high priority plants and plant products was agreed following consideration and risk 
assessment by the UK Plant Health Risk Group, which is part of the UK Plant Health 
governance structure attended by plant health officials from Defra, Scottish 
Government and the other Devolved Administrations. These plants and plant products 
present the highest biosecurity threat to GB. They require to be free from GB 
quarantine pests and diseases and require an official Phytosanitary (plant health) 
Certificate to accompany the material to ensure that the import conditions have been 
met 
  
Relatedly, what are the documentary, identity and physical checks that will be 
performed?  
 
A - The regulation will not require documentary checks on all consignments, but will 
require a documentary check on consignments selected for official controls,  which 
may also include identity and physical checks on the consignment 
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4. The notification states: “The proposed instrument revokes a number of delegated 
and implementing acts made under the Official Controls Regulation designating or 
establishing EU reference centres and laboratories.”  
 
What institutions will take on the functions of EU reference centres and 
laboratories in a Scottish/UK context? Is this provided for in this proposed SI or 
elsewhere? Will their functions be fully replaced in a domestic context?  
  
A - The SI will provide that the appropriate authority will have the function of 
designating national reference centres for animal welfare; national reference centres 
for the authenticity and integrity of the agri-food chain; and national reference 
laboratories. Their functions will be the same in the domestic context as EU reference 
centres and laboratories. Article 95, 97 and 100 are amended thereby allowing the 
appropriate authority to designate national reference centres and laboratories. 
5. The notification states: “A phased approach will be adopted recognising that 
identical or similar SPS measures, and official controls to ensure compliance with 
them, exist in those countries or territories, but will allow official controls in Great Britain 
on such animals and goods to be based on an assessment of risk”.  
 
Is this “assessment of risk” what is being referred to in question 3 above? If 
there are elements of this risk assessment not covered here, can you please 
outline what these are?  
 
A – Yes, consignments which are selected for prior notification also represent part of 
that assessment of risk. 
 
6. The notification states that: “This proposed instrument does not amount to a 
significant change in policy and is being made to avoid deficiencies and inoperability 
arising as a result of the UK’s withdrawal from the EU. There has been no formal public 
consultation regarding this instrument.”  
 
Will the transitional arrangements result in changes to requirements for both 
exporters from and importers to the UK? If so, what consultation and 
communication has occurred with Scottish stakeholders regarding these 
changes?   
 
A - The transitional arrangements will principally affect importers to Great Britain. 
There has been no formal public consultation regarding this instrument as there has 
been no significant change in policy.  These are amendments to ensure the existing 
official controls and other official activities continues to be applied in the same way to 
goods entering Great Britain after the UK’s withdrawal from the European Union as 
they do currently to goods entering the European Union. 
 
The Import of and Trade in Animals and Animal Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2020  
 
A draft of this instrument is now available to view on the following link: 
https://www.legislation.gov.uk/ukdsi/2020/9780348213928/contents 
 
1. The notification states that the proposed SI will replace the deficiency fixes in a 
previous EU Exit SI (SI 2019/795) and replace those deficiency fixes with new 
deficiency fixes.  
 
Why is this necessary (aside from the changes necessitated by the NIP, which 
post-dates the previous SI)?  
 

https://www.legislation.gov.uk/ukdsi/2020/9780348213928/contents
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A - Very many deficiency fixes in the earlier instrument were no longer appropriate 
following Regulation (EU) 2017/625 (“the Official Controls Regulation”), many of the 
provisions of which applied from 14 December 2019 (post-dating the previous SI), as 
well as the Withdrawal Agreement and the Northern Ireland Protocol. 
 
Given the number and complexity of amendments that would be required, revoking SI 
2019/795 and making new amendments, was chosen as preferable to adding an 
additional level of further amendments onto the amendments made by SI 2019/795. 
2. The notification states: “Functions of the Commission in EU directives, EU 
Regulations and EU Decisions are transferred to “the appropriate authority” on IP 
completion day. As regards to Scotland, the “appropriate authority” is defined as the 
Scottish Ministers, or the Secretary of State if consent is given by the Scottish 
Ministers. The transfer of these functions was consented to as part of the notification 
for SI 2019/795.”  
 
Earlier in the notification, it states that SI 2019/795 is revoked. Are all of the same 
functions from that SI transferred to Scottish Ministers again? Are there any that 
have not been transferred? Are they all transferred in the same way as was 
proposed in the notification for SI 2019/795?  
 
A - The functions transferred are the same as those agreed in SI 2019/795 and have 
been transferred to the “appropriate authority”. As regards to Scotland, the 
“appropriate authority” is defined as the Scottish Ministers, or the Secretary of State if 
consent is given by the Scottish Ministers. There is an exception in relation to 
Commission Decision 2007/275/EC where a new function is conferred. In place of the 
Table in Annex I to the Decision listing composite products subject to official controls, 
a function is conferred on the Secretary of State to publish a list setting out composite 
products which must be submitted to official controls at border controls posts or are 
exempt from official controls at border control posts. The Secretary of State is required 
to obtain the consent of  the Scottish Ministers (and Welsh Ministers), before 
publishing or amending the list. The Secretary of State must have regard to any 
request from the Scottish Ministers (or Welsh Ministers) to amend the list. This ensures 
that there are single lists for the whole of Great Britain. 
 
3. The notification states: “The proposed SI’s amendments are necessary to ensure 
that existing controls on imports of live animals, products of animal origin, germplasm 
(semen, ova and embryos) and the non-commercial movement of pet animals can 
continue to operate in the UK at the end of the Transition Period. The EU instruments 
amended have been made with the guiding principles on animal welfare and the 
environment in mind. We are content therefore that the proposed SI will not adversely 
impact on animal welfare.” (Emphasis added).  
 
This section deals with the impact on both the environment and animal welfare, 
however the notification only states that the Scottish Government is content 
that the proposed SI will not adversely impact on animal welfare. Is the Scottish 
Government similarly content that it will not impact on the environment? 
 
A - The Scottish Government is content that the proposed SI will not impact on the 
environment. 
 
The Animal Welfare and Invasive Non-Native Species (EU Exit) Regulations 2020 
 
A draft of this instrument is now available to view on the following link. 
 
Animal Welfare (Amendment) (EU Exit) Regulations 2019 and the Animals 
(Legislative 
Functions) (EU Exit) Regulations 2019 

https://www.legislation.gov.uk/ukdsi/2020/9780348214048#:%7E:text=The%20Animal%20Welfare%20and%20Invasive%20Nonnative%20Species%20%28Amendment,information%20about%20its%20policy%20objective%20and%20policy%20implications
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1. The proposed SI “Removes a provision allowing Member States to impose a 
maximum journey length of 8 hours for slaughter as it is redundant”. It would be helpful 
to have more explanation of why this is now redundant: whether equivalent provision 
will be made here (or exists elsewhere) that replicates such standards for 
Scotland/GB, or gives Scottish/UK Ministers power to impose such standards. 
 
Council Regulation (EC) 1255/97 concerning Community criteria for control posts and 
amending the route plan in Directive 91/628/EEC – 
 
A - The provision in question is contained in Annex I (Technical Rules) to Council 
Regulation (EC) 1/2005 and does not confer a legislative function. Amendments to 
Article 30 of Council Regulation (EC) 1/2005 confer powers upon the appropriate 
authority to amend the Annexes and implementing rules. For the purposes of Council 
Regulation (EC) 1/2005, the appropriate authority in Scotland is the Scottish Ministers, 
or the Secretary of State with the consent of the Scottish Ministers. This would allow 
the Scottish Ministers to amend the Technical Rules in the future in order to impose a 
maximum journey length for animals destined for slaughter should they choose to do 
so. 
 
2. The notification says that the proposed SI “Updates references regarding the 
provision to suspend or withdraw control posts following on the spot checks”. More 
information on what these updates will do would be welcome. 
A - An amendment is being made to Article 3(5) of Council Regulation (EC) 1255/97 
which allows the appropriate minister to suspend the use of a control post or withdraw 
it from the list if on-the-spot checks indicate non-compliance with retained direct EU 
legislation. For the purposes of Council Regulation (EC) 1255/97, the appropriate 
minister in Scotland is the Scottish Ministers. The amendment makes clear that it is 
the relevant competent authority who would carry out on-the-spot checks, rather than 
experts of the European Commission, as this would no longer be appropriate following 
the UK’s exit from the EU. 
 
3. What does “OCR” stand for (in bullet 2)? 
 
A - It is a reference to the Official Controls Regulation (EU) 2017/625. 
 
4. The notification states “The proposed SI does introduce a policy change on animal 
welfare during transport, removing recognition of EU documentation. This recognition 
was originally retained to ensure that there were no hold-ups at UK ports for live 
animals being imported, which might have impacted adversely on their welfare in the 
early days post Brexit, and in the hope that mutual recognition might be retained post-
exit. However, the EU has not recognised UK documentation since exit, and now it is 
clear that GB and EU will treat each other as third countries going forwards, therefore 
it is no longer appropriate to retain recognition of EU documentation”. It would be 
helpful to have more information in relation to the decision no longer to recognise EU 
documentation, by whom the documentation was previously recognised, and why this 
is no longer valid. 
 
A - The documentation referred to includes Certificates of Competence for drivers and 
attendants, vehicle authorisations, transporter authorisations, and journey logs, all of 
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which form crucial parts of the controls around welfare during transport under Council 
Regulation 1/2005. There is mutual recognition of these documents throughout the 
EU, regardless of which Member State issued them, along with mutual powers to 
suspend/revoke documents in the event of a welfare breach. Under the amendments 
made by the first round of deficiency fixes to Council Regulation 1/2005, the UK would 
have continued to recognise EU-issued documents for the reasons given previously. 
It has since become clear that after IP completion the EU will no longer recognise 
transport documentation issued in GB. Based on the previous deficiency fixes, this 
would have put UK transporters at a disadvantage as they would have needed both 
UK and EU documents to transport animals to the EU, whereas EU transporters would 
only need EU documents to bring live animals to the UK. Following IP completion day, 
the UK will also lose enforcement powers in relation to EU documentation which could 
potentially impede the UK’s ability to take enforcement action against EU transporters 
whilst in the UK. Now it has become clear that there will be no mutual recognition of 
transport documents between the EU and GB going forwards, this situation needs to 
be remedied by withdrawing recognition of EU-issued documentation within GB with 
effect from IP completion day. This will place GB/EU transporters on a level playing 
field and will ensure that GB has the power to suspend or revoke the authorisations 
and related documentation granted to EU transporters operating in GB. 
 
I hope you find the above information helpful but please let me know if you require any 
further clarification. 
 
MAIRI GOUGEON 
 
 
RESPONSE FROM THE OFFICE OF THE CABINET SECRETARY FOR RURAL 
ECONOMY AND TOURISM 
 
Dear Clerks 
 
THE COMMON FISHERIES POLICY (AMENDMENT ETC.) (EU EXIT) (NO. 2) 
REGULATIONS 2020  
 
Thank you for your letter to Fergus Ewing MSP, Cabinet Secretary for Rural 
Economy and Tourism concerning the Common Fisheries Policy (Amendment Etc.) 
(EU Exit) (No. 2) Regulations 2020 (“the Regulations”), which were notified to the 
Scottish Parliament on 12 October 2020. I have been asked to respond and have 
addressed your questions concerning the Regulations below.  
 
Fisheries legislation is complex, and the legal context continues to develop, 
especially with regard to UK bills and the implementation of the Northern Ireland 
Protocol. As such it remains possible that further issues may arise. Marine Scotland 
will continue to work with counterparts in Defra and the other devolved 
administrations to consider the legislative framework. We will of course keep your 
committee informed as appropriate.  
 
1. The notification refers to: enforceable “obligations or restrictions arising by or 
under the CFP” and states that reference in section 30 of the Fisheries Act 1981 to 
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such restrictions had been amended to ensure that non-compliance with retained EU 
restrictions and obligations now constitute the offence.  
 
For the avoidance of doubt, can you confirm that those restrictions and 
obligations, in practical terms, will be the same following IP completion day?  
 
Answer: I am happy to confirm this. As you are aware, various EU Exit SIs, which 
have been notified to your Committee, have made deficiency fixing amendments to 
retained EU law, including in relation to enforceable obligations and restrictions . As 
we have confirmed in the relevant notifications, these amendments have been purely 
for the purpose of addressing deficiencies arising from EU Exit and have not affected 
the policy, therefore maintaining the status quo for fishers and other marine users.  
 
2. The notification states that: “References to Member States (in the context that 
obligations are put on Member States to do something) are, generally speaking, 
changed to “a fisheries administration””. (emphasis added)  
 
Where references to member states have not been changed to “a fisheries 
administration”, what have they been changed to? In what cases have 
references to member states been changed to something else?  
 
Answer: In the final Regulations, which have now been laid the only occasion where 
“Member State” has not been amended to “Fisheries Administration” in the context of 
an obligation is in respect of the Council Regulation (EC) No 1305/2001 establishing 
a catch documentation scheme for Dissostichus spp. (“the Dissostichus Regulation”). 
In that case the obligation of a Member State to inform the commission, which in turn 
informs the CCAMLR secretariat, of the name of any authorities which issue and 
validate catch documents is amended so that it falls on the Secretary of State, 
representing the entire of the UK.1 This is in keeping with the approach taken 
elsewhere where it is prudent or necessary for one body/individual to undertake a 
role on the behalf of all four Fisheries Administrations.  
 
3. The covering letter (dated 12 October) raises the wider issue that it appears 
unlikely that the NI Protocol will be implemented in full by the end of the 
Implementation Period, and advises that the Cabinet Secretary will ask Defra 
urgently to confirm their plan for handling this period and for resolving the 
outstanding issues.  
 
Have there been any developments in this regard since your letter?  
 
Answer: Since this letter considerable discussion has continued at official level 
concerning the implications of not all required amendments having been made to the 
statute book. I can confirm that we are somewhat reassured about the practical 
implications of the failure to fully address deficiencies arising from the NI Protocol, 
although Scottish Ministers view remains that all requirements should have been 
addressed ahead of IP Completion.  
 
We have also, in conjunction with colleagues in Defra, considered further the 
interaction between any apparent contradiction between Retained EU Law and the 
EU law versions of the EU Regulations applicable in Northern Ireland as a result of 
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the NI Protocol. Whilst it will appear, on the face of the statue book, that the retained 
EU Law version of those Regulations will also apply to Northern Ireland, by virtue of 
section 25(2)(b)(ii) of the European Union (Withdrawal Agreement) Act 2020 they will 
not actually have any legal effect in that territory. Section 25(2)(b)(ii) has still to be 
brought into force, however we have now received assurances from Cabinet Office 
that it will be commenced in time for IP Completion Day. This has alleviated our 
concerns regarding legal ambiguity. We still consider it necessary, in time, to make 
textual deficiency fixes to Retained EU Law for the purposes of clarity, but these 
amendments are no longer considered as critical as was previously the case.  
 
We have also considered the number of vessels landing into Northern Irish ports, 
and are assured that relatively few currently do this. Support for individual Scottish 
vessels landing into any Northern Irish ports will be through our wider work to 
support business readiness, and we are now confident of the certification 
requirements for such landings.  
 
We have discussed with Defra the need for these textual deficiency fixes and it is their 
plan to make such amendments in a further EU Exit instrument early in the New Year. 
This will of course require consent from Scottish Ministers and therefore require 
notification to your Committee. As soon as we have detailed timescales we will share 
these to assist work planning. 
 
I hope this response is useful for you and your Committee.  
 
Yours faithfully, 
 
Owen D Griffiths 
Legislation Manager 
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