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RURAL ECONOMY AND CONNECTIVITY COMMITTEE  
 

INQUIRY INTO CONSTRUCTION AND PROCUREMENT OF FERRY VESSELS IN 
SCOTLAND 

 
SUBMISSION FROM ANONYMOUS 

 
1. I assert that the £45 million in payments (in the form of a medium-term loan 

of £15 million and a long-term loan of £30 million) made by Scottish 
Ministers to FMEL were not and never were “commercial loans” on terms 
that would be acceptable to a rational risk-aware investor / creditor. 

 
The two loan agreements contained clauses that allowed multi-year deferral, by FMEL, 
of interest due.  FMEL paid no interest1 on the loans between when they were initially 
drawn down (starting from September 2017) until the company entered administration 
(in August 2019) – a period of almost two years.  I assert that this is an uncommercial 
arrangement that would not be accepted by a rational risk-aware investor / creditor.  
 
1 FOI release: FMEL Loans - Interest due and Interest paid: 
https://www.gov.scot/publications/foi-20...  
 

Interest on the £30 million long-term loan ceased to accrue to Scottish Ministers when 

the loan was promptly converted to share warrants (the conversion of the loan to share 

warrants is discussed again later on in this submission). I assert that this is also an 

uncommercial arrangement not consistent with an arms-length transaction. This 

means that the total interest accrued on the £30 million loan when the company 

entered administration was reduced to just £0.6 million1. Commercial interest at 13% 

per annum on a £30 million loan over the same period would be about £4.6 million.  

On this basis, there is an annual financial loss to Scottish Ministers (and saving to 

FMEL) from the conversion from a loan to share warrants, of about £4 million.   

 
Also on this basis, I have calculated that the total loss in interest to Scottish Ministers 
through interest deferral and conversion to share warrants would be £9 million. 
 
A loan can only be repaid if a company generates surplus cash from its operations 
(and therefore uses the cash to repay the loan). I assert that this was clearly not the 
case or likely to be the case for the foreseeable future at the point the loans were 
granted to FMEL – as FMEL were reporting financial losses, driven by the contract 
with CMAL: 
 

FMEL Operating losses (before interest payable) 
 

 31-Dec-15 31-Dec-
16 

31-Dec-
17 

31-Dec-
18 

Operating loss before 
interest payable 

£2.4m £59.6m Not filed Not filed 

Source: FMEL accounts, Companies House 
 

In November 2018, The Scottish Government’s Chief Financial Officer, Gordon Wales, 
told2 the Scottish Parliament’s Public Audit and Post-legislative Scrutiny committee 

https://www.gov.scot/publications/foi-201900004910/
https://beta.companieshouse.gov.uk/company/SC485060/filing-history
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“…when the Government acts to intervene in private companies, it has to do so in the 
same way as a commercial investor would. Under the market economy investor 
principle, which is set out in the European Union state aid framework, we are required 
to act as a private investor would. It is not the case that the Government is able to 
inject whatever funds it feels are appropriate; it has to do so in the same way as a 
commercial investor. That relates to such things as the amount of the investment, the 
expected return and the duration over which the lending takes place, which are done 
on an entirely commercial basis.” 
 
2 Reference: http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11820 
 
In the March 2019 Scottish Government’s consolidated accounts, the Ministers 
impaired the value of the £45 million loans to zero reflecting their view that the loans 
were unlikely to be repaid given FMEL's challenging financial position3. 
 
3 See section 21, page 10: 
https://www.audit-
scotland.gov.uk/uploads/docs/report/2019/s22_190926_scottish_gov.pdf 
 
2. What I assert to be FMEL’s limited and erratic filing of audited accounts at 

Companies House should have acted as a red flag warning to a rational 
risk-aware investor / creditor such as Scottish Ministers. 

 
In the period between FMEL being incorporated (in August 2014) and the company 
entering administration (in August 2019) – a period of five years - FMEL only filed two 
sets of audited accounts, relating to their financial years 2015 and 2016. Both sets of 
audited accounts were signed, dated and filed significantly beyond statutory deadlines.  
In the case of FMEL’s financial year 2016, the company’s accounts were filed over 14 
months after the statutory deadline.  I assert that this should have acted as a red flag 
warning to a rational risk-aware investor / creditor.  I further assert that it is 
inconceivable that such an investor / creditor would have loaned a company £45 
million without examining up-to-date audited accounts.   
 

Loan Drawdown Profile & FMEL Published Accounts 

Date £15m  
loan 

 

£30m  
loan 

2016 
Audited 

Accounts 

2017 
Audited 

Accounts 

Sep-17 £6.0m  Due - 

Oct-17 £3.5m  Overdue - 

Nov-17 £3.5m  Overdue - 

Dec-17 £2.0m  Overdue - 

Jun-18  £6.0m Overdue Due 

Aug-18  £5.0m Overdue Due 

Sep-18  £6.0m Overdue Due 

Jan-19  £3.0m Filed Overdue 

Feb-19  £5.0m Filed Overdue 

Apr-19  £5.0m Filed Overdue 

Total £15.0m £30.0m   

Source: Scottish Government & Companies House 
 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11820
https://www.audit-scotland.gov.uk/uploads/docs/report/2019/s22_190926_scottish_gov.pdf
https://www.audit-scotland.gov.uk/uploads/docs/report/2019/s22_190926_scottish_gov.pdf
https://beta.companieshouse.gov.uk/company/SC485060/filing-history
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In both sets of accounts that were filed at Companies House, the FMEL reported 
financial losses.  FMEL were dependent upon the continuing support (subsequently 
withdrawn) of Clyde Blowers Capital.  I assert that this too should have acted as a red 
flag warning to rational risk-aware investor / creditor. I further assert that a rational 
risk-aware investor / creditor should have sought parent company guarantees.  
 
In failing to provide audited accounts, I assert that FMEL were in default of section 
10.1.3 of the terms and conditions of the £15 million loan agreement with Scottish 
Ministers: 
https://www.gov.scot/publications/foi-18-02623-appeal/ 
 
In failing to provide audited accounts, I further assert that FMEL were also in default 
of section 7.2 of the Shareholders Agreement with Scottish Ministers: 
https://www.gov.scot/publications/foi-19-00022-review/ 
 
Whilst the relevant information has been redacted, I assert that it is likely that FMEL 
were also in default of section 11 of the terms and conditions of the £30 million loan 
agreement: https://www.gov.scot/publications/foi-18-01835-appeal/ 
 
It is unclear what action, if any, Ministers took to enforce the terms of these 
agreements. 
 
3. The interest rates chargeable on the loans in event of default by FMEL were 

not significantly different from the standard interest rate.  I assert that this 
may indicate that default on the terms and conditions of the loan 
agreement, by FMEL, was expected by Ministers from the outset. 

 
The interest chargeable on the £15 million loan was 15% per annum and the interest 
chargeable in the event of default was 17% - a default premium of just 2%. I assert 
that a rational arms-length loan arrangement should include a chargeable interest rate 
in the event of a default significantly above a standard interest rate in order to 
discourage default. 
 
Section 5 of the loan terms and conditions states: 
 
“5. INTEREST 
 
“5.1 For so long as no Event of Default has occurred which is continuing unwaived, 
interest is payable on the Loans (but subject to clauses 5.2 and 5.3) at a fixed rate of 
15% per annum annually in arrears on the anniversary of first utilisation of the Loans, 
on the date of any early repayment, cancellation or prepayment and on the Final 
Repayment Date. 
 
“5.2 Following the occurrence of any Event of Default, interest is payable on any 
overdue sum at the rate of 17% per annum.” 
 
Source: https://www.gov.scot/publications/foi-18-02623-appeal/ 
 
Whilst it is not in the public domain, I assert that the interest rate in the event of default 
on the £30 million would be likely to be at a similarly low level premium. 
 

https://www.gov.scot/publications/foi-18-02623-appeal/
https://www.gov.scot/publications/foi-19-00022-review/
https://www.gov.scot/publications/foi-18-01835-appeal/
https://www.gov.scot/publications/foi-18-02623-appeal/
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4. I assert that the Cabinet Secretary, Finance and the Constitution delayed 

and limited the information flow about the £15 million loan to the Finance 
and Constitution Committee of the Scottish Parliament.  

 
Page 6 of 8 of an email dated 24 April 2018 timed at 19:03, providing a record of a 
meeting between Derek Mackay (referred to as DM) and Jim McColl (referred to as 
JM), states: 
 
“DM then moved on to the cash flow position of the organisation and that he intended 
to send a short letter to the Finance Committee that explained, at a high level, the 
commercial loan that was provided to FMEL by SG. JM was content with the letter 
being sent as set out.” 
 
Note that the letter is to be “short” and at a “high level” (my emphasis) rather than 
long and at a detailed level thus reducing the Scottish Parliament’s Finance 
Committee’s ability to scrutinise the loan arrangements. 
 
The £15 million alleged loan was fully drawn down between September and December 
2017.  Ministers informed the Parliament, then only providing, I assert, scant details, 
in April 2018. 
 
Source: FOI release: Meeting between Derek Mackay and Jim McColl: 
https://www.gov.scot/binaries/content/do...  
 
5. I assert that Ministers used layered confidentiality to maintain secrecy of 

the financial arrangements with FMEL by submitting what I assert were 
scant details of the loans to what I assert was a compliant Parliamentary 
committee, chaired by a representative of the same party. I further assert 
that the committee were then required to keep the information secret. 

 
The copies of the letters sent from the Cabinet Secretary, Finance & the Constitution 
to the Finance and Constitution Committee of the Scottish Parliament are now in the 
public domain.  The information contained in the letters is, I assert, scant: 
 
Source: FOI Release: Correspondence with Finance Committee: 
https://www.gov.scot/publications/foi-18-02869-appeal/ 
 
Fully unredacted letters are now in the public domain.  The information contained in 
the letters is not in any way commercially sensitive. 
 
The second letter does not include any reference to the Subscription and Shareholder 
agreement (entered into at the same time as the date of the letter to the committee) 
which, I assert, fundamentally changed the economic and risk profile and terms of the 
£30 million loan. 
 
I further assert that the purpose of the letters from the Cabinet Secretary to the 
committee is to create a public perception of scrutiny taking place whilst, I assert, 
providing the committee scant information under a false narrative of commercial 
sensitivity. 
 

https://www.gov.scot/binaries/content/documents/govscot/publications/foi-eir-release/2018/10/foi-18-02868/documents/foi-18-02868---related-documents/foi-18-02868---related-documents/govscot%3Adocument/FoI-18-02868%2B%2Brelated%2Bdocuments.pdf
https://www.gov.scot/publications/foi-18-02869-appeal/
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I assert that ministers’ narrative that the £30 million loan was to aid diversification of 
the shipyard has been widely discredited.  I assert that the primary purpose of the loan 
was to provide continuing finance for the construction of the ferry vessels 801 and 802.  
I assert that diversification was to be an action of CBC through a much smaller co-
investment. 
 
6. Ministers entered into a Subscription and Shareholders Agreement with 

CBC / FMEL but, I assert, did not inform the Scottish Parliament 
(specifically the Finance & Constitution Committee).  I further assert that 
the Agreement fundamentally changed the economic profile of the £30m 
loan. 

 
I assert that the Subscription and Shareholders Agreement allowed for the 
fundamental changing of the terms & conditions and economic profile of the alleged 
£30 million ‘loan’ including the cessation of interest due and the conversion of the loan 
to share warrants.  Share warrants give the right to Ministers to acquire shares in 
FMEHL.  I assert that, as FMEHL is in what I further assert was a distressed financial 
state, the value of the share warrants would be close to zero. 
 
FOI release: FMEL Subscription and Shareholders Agreement 
https://www.gov.scot/binaries/content/do... 
  
FOI release: FMEL Share Warrants https://www.gov.scot/publications/foi-19...  
 
The Scottish Parliament were never informed about the existence of the Subscription 
and Shareholder Agreement with CBC / FEMHL despite it having the ability, I assert, 
to significantly change the economic profile of the £30 million loan into shares in 
FMEHL. 
 
7. Ministers engaged a third-party (PwC) to comment on whether certain 

terms of the £30 million loan were of a commercial level. However, this does 
not mean that the whole financial package was of a commercial nature. This 
allows Ministers to claim that they sought independent advice on 
compliance with EU state aid laws whereas I assert that they sought advice 
only on certain aspects. 

 
Source: FOI release: PwC Loan Advice – MEIP: 
https://www.gov.scot/binaries/content/do...  
 
The PwC Loan Advice states (extracts of the text subsequently highlighted in bold 
underline by myself): 
 
“In order to provide a loan, SG needs to consider whether such a loan meets with the 
European Union’s Market Economy Investor Principle (“MEIP”). As part of its MEIP 
considerations, SG wants to understand key factors to determine whether the loan can 
be made on commercial terms that would be acceptable to an independent private 
investor. This should take account of the financial factors that influence SG but 
exclude factors such as economic development and employment.  
 
“Our comments are presented as a briefing paper to support discussions with 
Ministers. We understand that a conclusion on providing the loan is a matter for 

https://www.gov.scot/binaries/content/documents/govscot/publications/foi-eir-release/2019/02/foi-19-00022-review/documents/foi-19-00022-review-information-released/foi-19-00022-review-information-released/govscot%3Adocument/FOI-19-00022%2B-%2BSub%2Band%2BShareholdres%2BDoc%2B-%2Breleased.pdf
https://www.gov.scot/publications/foi-19-00528/
https://www.gov.scot/binaries/content/documents/govscot/publications/foi-eir-release/2019/08/foi-18-01835-appeal/documents/foi-18-01835---document-12/foi-18-01835---document-12/govscot%3Adocument/FOI-18-01835%2B-%2BDocument%2B12.pdf
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Ministers and that compliance with the MEIP is a broader legal question over and 
above the commercialiy of the terms. We are not engaged on these wider 
aspects. 
 
“We have not been instructed to perform a full independent review of the latest 
financial information provided and note that SG will consider the full suite of our 
work from August 2017 to date in reaching its conclusion.” 
 
I assert that ministers should be challenged on why PwC were not instructed to 
perform a full independent review of the latest financial information. 
 
8. I assert that FMEL / CBC were in breach of the Subscription and 

Shareholders agreement with Ministers and it is unclear what action 
Ministers took to enforce terms. 

 
In June 2018 a subscription and shareholders’ agreement was entered into by FMEL 
Holdings, The Scottish Ministers and CBC and that the agreement required CBC, 
under certain conditions, to invest additional monies of up to £8.5m into FMEL 
Holdings. These additional monies were to be in two tranches with the first being £0.1 
for every £1 of loan drawn from the June 2018 loan agreement with Scottish Ministers 
up to a maximum of £3m and a second tranche of £5.5m to be invested to support the 
enhancement to the capabilities of the business or support the business development 
initiatives of the business but by no later than 25 June 2019. I understand that CBC 
did not provide additional equity funding under these arrangements. 
 
The Subscription and Shareholders agreement was amended on 1 February 2019 and 
the amendments do not appear to be in the public domain. 
 
References 
 
The interest rate chargeable of 15% per annum (on the £15 million loan) and 13% per 
annum (on the £30 million loan) is obtained from FOI release: 
https://www.gov.scot/publications/foi-18-02239-appealb/ 

https://www.gov.scot/publications/foi-18-02239-appealb/

