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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 

TRANSPORT (SCOTLAND) BILL  

SUBMISSION FROM VIRGIN MEDIA  

1. Summary of Virgin Media and investment in Scotland  
 
Virgin Media has a strong presence in Scotland, employing over 1,500 people and serving 
over one million residents and businesses with the ability to access our market-leading 
ultrafast broadband, phone line and television services. Virgin Media has invested 
significantly in expanding its broadband network across Scotland through Project Lightning, 
due, in part, to the positive relationships formed with the Scottish Government, Local 
Authorities and the Road Works Commissioner (SRWC).  
 
Our network expansion programme in Scotland, Project Lightning, is completely privately 
funded investment and has already connected over 100,000 more homes and businesses 
to our ultrafast fibre optic broadband network, focussed particularly around the Glasgow, 
Edinburgh, Tay and Ayrshire city regions. Virgin Media brings real choice to consumers, 
enabling residents and businesses to access speeds which are eight times faster than the 
UK average.  Project Lightning will continue to see Virgin Media rollout to thousands more 
premises across the country, in North Lanarkshire, South Lanarkshire, Fife and many more.  

 
Virgin Media’s infrastructure is completely separate to that of Openreach and the other 
telecoms providers which provide retail services over that copper-based infrastructure, such 
as BT, TalkTalk, Sky and Plusnet. Our network is built on Hybrid Fibre Coaxial (HFC), which 
combines optical fibre (to the street cabinet) and coaxial cable (to the home or business), 
powered by DOCSIS 3 technology to offer both superior speeds and reliability. In regard to 
the latter, our average speeds exceed those advertised.  
 
We are increasingly deploying future proofed Fibre to the Premises (FTTP), fibre all the way 
from our major headends, or distribution points, to the front door of the resident. In Scotland, 
this comprises more than two thirds of our expansion plans, meaning we are the only provider 
in the country rolling out fibre at scale. Ultrafast fibre broadband is viewed by the Scottish and 
UK governments, as well as Ofcom, as the gold standard, enabling the UK to compete with 
other G8 nations where fibre provision is considerably higher.  
 
Our ultrafast network permits us to offer the fastest widely available download speeds in 
Scotland, of 362mbps for residents and small businesses. This in contrast to the maximum 
76Mbps offered on Openreach’s traditional network and the Scottish Government’s superfast 
definition of 30Mpbs. These superior speeds enable residents to connect to the digital 
economy and help businesses to reach their potential by delivering better, more efficient 
services. Numerous studies have demonstrated the criticality of ultrafast broadband to 
business competitiveness, economic and social inclusion and strengthening community links, 
as well as offering people real choice of provider.  
 
Through our multi-million pound ongoing investment in fibre, ultrafast broadband, we are 
playing a key role in helping the Scottish Government to meet its objective of ensuring that 
every resident has access to superfast broadband by 2021 under the Reaching 100 (R100) 
programme.  
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2. Overall view on the Transport Bill  

 
Given the significant size, scale and ambition of our rollout in Scotland, our investment 
naturally has major implications for roads and road works in Scotland. As a consequence, 
the policy environment we operate within, be that road works legislation, regulation, 
guidance and codes of practice, has a material effect upon how far, fast and efficiently we 
can deploy our network.  
 
We firmly support and welcome key parts of this Bill, particularly: 
 

• the moves to ensure consistency between utilities and Road Authorities in regard to the 
inspection regime (through Section 64); 

• the focus upon adequate supervisory requirements and qualifications of those who work 
on Scotland’s roads (section 65; Virgin Media is helping to lead the way by currently 
rolling out a passport scheme for construction works who work for us);  

• and; the need for more collaboration and transparency (Virgin Media are submitting 
data into the Scottish Road Works Register bi-monthly as per Section 68’s 
requirement on information about apparatus).  

 
We are keen to work in partnership with the Committee, Parliament and the Scottish 
Government to ensure that the Bill fulfils the twin ambitions of reducing and minimising 
disruption for road users and pedestrians, while maximising potential investment in 
Scotland into ultrafast broadband. As reiterated in the recent Programme for Government 
2018/19, broadband is a key priority as “our digital infrastructure will create greater 
opportunities for education, work and leisure as well as enabling economic growth.” 
 
Given the clear focus upon achieving that aim, we do have concerns in relation to some 
specific elements of the Bill (which we set out in more detail below). The potential that 
secondary legislation could enact policies which frustrate this ambition and the overall 
impression left by the Bill of a potential significant additional layer of bureaucracy, without 
considering innovative or pragmatic solutions to meet a challenging roads environment, 
may hinder or constrain our ability to build out our network in Scotland.  
 
In summary, we feel that there needs to be more focus given within the Bill to measures 
which incentivise investment in broadband rollout, supporting the Scottish Government 
aims, while maintaining the highest quality performance and reducing the disruptive impact 
on Scotland’s roads. Therefore, we would encourage the Committee to consider the 
following issues.  
 

3. Incentivising rollout, rather than penalising poor performance  
 
First, while we welcome the progress on information sharing and worker qualifications, the 
Bill in its present form does little to drive better performance by operators when deploying 
networks as it focuses almost exclusively on penalties and fines rather than positive 
mechanisms to reduce disruption and poor behaviour.  
 
Measures could include boosting the ability of operators to work closely with other utilities 
on a ‘dig once’ approach or with government agencies, such as Transport Scotland, to 
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ensure existing ducting can be utilitised and new ducting installed alongside new road and 
rail infrastructure.  

 
4. Potential risk that the Bill adds an additional administrative burden 

 
Second, there are a number of provisions within the Bill which will add to the administrative 
complexity of rolling out digital infrastructure in Scotland. While we welcome the 
Government’s initiative in simplifying the planning system, the Transport Bill will 
unfortunately add complexity to the current noticing system. We believe that this system is 
operating well between Roads Authorities and Statutory Undertakers, such as ourselves. 
For example, we work collaboratively and very successfully with Fife Council and Midlothian 
Council on significant broadband deployment expanding our network for the benefit of their 
citizens.  
 
There is a danger that adding compliance and quality plans, increased supervisory powers 
for the Commissioner and an overlapping inspection regime between the SRWC and Roads 
Authorities may put that ability to collaborate with local councils at risk.  
 

5. Boosting collaboration between utilities and roads authorities  
 

Third, we believe that clarity is needed on a number of areas set out in the Bill (and which 
we detail more fully below). In particular, on the potential overlap between the roles of the 
SRWC and the Road Authorities, how new processes will work in practice and the scope of 
powers under the new inspection regime.  
 
We believe that such detail is best shaped and implemented through joint discussion and 
agreement, as set out in Codes of Practice and guidance notes, between Roads Authorities 
and Statutory Undertakers. This will ensure a joint way of working is agreed to the benefit of 
both parties.  
 

6. More clarity needed on extended guarantee periods  
 
Fourth, while not explicitly mentioned in the Bill, there is potential for the implementation of 
an extended guarantee period through secondary legislation as mooted in the Transport 
Scotland consultation on the roles and powers of the Commissioner in 2017 and as 
highlighted in the Bill with the potential for this to “be phased with the measures contained 
in the Bill.”  
 
While completely supporting the need for a guarantee period as a method of protection for 
the Road Authority’s asset if valid reinstatement failure is proven, we believe a six year 
period would drive additional costs into broadband operators and thus restraining 
commercial rollout in Scotland. Partners working on our behalf would demand higher rates 
to factor in the trebling of the period into their business models. We believe that much more 
consultation is needed on this matter, particularly to determine whether any extended 
period would be a finite ceiling with no further liability for operators after the period had 
expired, something which could add surety to our investment.  
 
In considering guarantee periods, it is important to recognise the deteriorating condition of 
many footpaths and road surfaces in Scotland, something which clearly impacts 



  REF NO. REC/S5/18/TB/30 

substantially on the ability of Virgin Media (and other providers) to rollout ultrafast digital 
connectivity.  
 
Given the nature of our rollout and the challenging practical and cost environment of 
excavating and reinstating crumbling, worn or failing footpaths, we believe the Transport Bill 
should provide operators with more flexibility, including on the guarantee period. 
 
The aims of the Bill are laudable, but we would question the pragmatism of trying to 
administer an extended guarantee period on a trench reinstatement which could be 
standing much stronger than its adjacent surfaces or the sub-surface. There are examples 
of a number of local authorities in England where footways are in a poor state and the 
impact of vehicles driving over or parking on the footpath has damaged the trench edges. 
This has led to requests from local authorities for extra width reinstatement to cover the 
areas we have not excavated and despite the good performance of the work we have 
carried out. This drives cost into our business and thus reduces the investment available to 
roll out to more areas.  
 

7. The current system of noticing is working  
 

While the Bill does not expressively call for a permit scheme in Scotland to reflect those 
schemes being rolled out in England by the Department for Transport, we feel it is worth 
reiterating the impediment to investment that permit schemes (with all their associated 
costs) create. Introducing permit schemes would be costly, add significant administration 
and produce delays to the build programme. The subsequent impact would reduce private 
broadband investment in Scotland. The present noticing system gives adequate protection 
to, and incentives to collaborate for, providers and Local Authorities. 

 

8. Innovative approaches to spread ultrafast broadband  

We note that the Bill does not spur operators to innovate in Scotland. Given the geography 
of the country and the ambition to rollout high speed broadband, there is a clear need to 
look at, consider and trial new technologies and approaches.  
 
In order to deploy future-proofed Fibre to the Premise (FTTP) technology, we are using 
narrow trenching techniques; in summary, our traditional depth of deployment, but with a 
trench width the third of the size. This increases our efficiency and reduces environmental, 
road and community impact as we are dealing with less spoil, reinstatement and time on 
residents’ streets. We would welcome moves within the Bill to solidify our ability to use 
narrow trenching, as some local authorities remain sceptical, and go even further.  
 
This should include new micro trenching technology which, at present, is not explicitly 
reflected in the Specification for the Reinstatement of Openings in Roads (SROR). We 
believe this is an opportunity for Scotland to take the lead on innovation. Positive 
discussions are currently being had in England with the Department for Transport, with a 
high likelihood that micro trenching will be included in the revised version of the SROH 
(Specification for the Reinstatement of Openings in Highways) in England. Again, such 
innovation would drive further reductions in both our carbon footprint and the amount of 
waste diverted to landfill.  
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In addition, as set out above, we believe more flexibility should be built into the system to 
ensure that operators are not unfairly penalised for deploying networks in areas where pre-
existing footpath conditions are poor. All of our deployment should naturally meet the 
required specification (and there are existing measures to remedy any poor performance or 
issues that fall outside of this), but we would strongly challenge the assumption within the 
Bill that all local authority road assets are well maintained and in text book condition.  
 
Furthermore, as described above, we believe there is an opportunity for Scottish 
Government to reduce the barriers for operators to get to more rural areas by providing 
open access ducts alongside major infrastructure, such as roads and rail networks.  More 
flexibility is needed from the current legislation to ensure piloting of new methods of working 
can be accommodated.  

  
9. Detailed points of clarity  

 
Finally, we have looked at a number of the key proposed clauses within Part 5 of the bill in 
regard to Road Works where we would desire more clarity and have set out our views and 
suggestions accordingly:  

 

• 59 Status of the Scottish Road Works Commissioner; Virgin Media are happy with 
the change of status to the Road Works Commissioner’s role and have a good 
relationship with the SRWC. We feel that this function is extremely useful in providing a 
neutral independent voice on road works in Scotland, in contrast to the picture in 
England where there are multiple Highways Agencies and inconsistency in approaches. 
Having said that, we do have concerns about the additional complexity this adds and the 
potential bureaucratic burden of having to negotiate two regimes (through the SRWC 
and Roads Authorities) for elements such as noticing on some projects.  
 

• 60 Inspection functions; We support the principle behind this section, namely that the 
Commissioner has the responsibility to report any failures in performance to 
Government and then act upon them accordingly. We would ask for clarity on the extent 
of powers proposed to be available to the SRWC to enter specified land or premises in 
relation to this, particularly in the context of Virgin Media or its contract partner property. 
Likewise, we would like more information on the extent of new section 18D and the 
powers of the SRWC to levy fines for not complying with an inspection failure. We 
believe that any new powers in terms of inspection should be subject to full consultation 
with utilities and road authorities to ensure that they work for all parties and do not deter 
investment. We would also welcome more transparency in this area, particularly in 
relation to the publication of the proposed enlarged annual report by the Commissioner 
to Scottish Ministers (as per Section 60 (4)).  
 

• 61 Compliance notices: we would welcome clarity on the whole of this new provision 
that introduces compliance notices when a statutory undertaker fails in carrying out their 
duties and gives the Commissioner the power to intervene to fix the problem rather than 
merely issue a fine. We would welcome any support from the SRWC in identifying 
particular problems and advising on remedies. This would certainly be more of a carrot 
than a stick approach, but we would question how this would work in practice and, 
crucially, ask for evidence to support the need for further fining powers. From a 
pragmatic perspective, more guidance is needed on who levies compliance notices (the 
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Roads Authority, the SRWC or both), the timelines and cut off points for doing so and to 
whom does the Statutory Undertaker engage with.  
 

• 62 Fixed penalty notices; we would like to further understand the process and 
rationale for granting the SRWC the opportunity to issue FPNs in relation to compliance 
notices. We would argue that the SRWC role should be to assist utilities and Road 
Authorities in ensuring high quality performance, rather than penalising utilities. 
Furthermore, would there be a set fine for each offence? What offences under the 
compliance notice can we receive an FPN for? We strongly question the need for a 
potential double fine for utilities as suggested by Section 62(3) of the Bill. This gives the 
power for Ministers to allow the Commissioner and the Road Authority to both levy a 
FPN upon an operator, thereby doubling a fine and potentially creating a commercial 
disincentive, particularly in relation to private investment in broadband rollout. While 
Virgin Media strive for the best possible performance, and have put a number of 
measures in place with contract partners to ensure this, given the size and scale of our 
deployment, it is unfortunately the case that there may be some issues at some point. In 
addition, we would like more clarity regarding appeals procedures.  
 

• 64 Fencing and lighting of obstructions and excavations; we would welcome further 
clarification on the ability of the Minister to introduce new codes of practice and how this 
would work with the existing codes around SROR and the New Roads and Street Works 
Act (NRSWA).  
 

• 67 Reinstatement quality plans; we believe further clarification and guidance on the 
new Section 114A is needed in regard to providing a second notice and the alignment of 
this to what is in the Scottish Road Works Register (SRWR). The same applies to 
Section 130 (A, B and C), which calls for the notice to detail the intended approach to 
reinstatement and for this to be approved by the Commissioner first. There is a concern 
that this could lead to both a delay in the granting of notices, particularly those where 
speed is of the essence due to unforeseen circumstances, and an additional 
administrative hurdle which can stand in the way of rollout taking place quickly and 
efficiently. We see a clear role here for the working groups to examine the implications 
of this closely as there is the very real danger of a further layer of bureaucracy hindering 
deployment.  


