4th December 2020
Sent by email to: rec.committee@parliament.scot
on behalf of the former management of Ferguson Marine Engineering Limited
Edward Mountain
Convener
Rural Economy and Connectivity Committee
Scottish Parliament
Dear Mr Mountain
INQUIRY INTO THE CONSTRUCTION AND PROCUREMENT OF FERRY VESSELS IN SCOTLAND
We write to raise a number of matters of concern arising from evidence given to the
committee subsequent to our own appearance before it.
Ministers who were not involved during the period of dispute between FMEL and CMAL were
called to give evidence to the Committee on the final day of the Inquiry. Whilst it may be
legitimate or appropriate for them to answer questions about current and future plans for
CMAL, CalMac, Ferguson and the Ferry Strategy, it is, with respect, inappropriate for them to
give second hand evidence on past events of which they have no direct knowledge,
particularly where they presume to be qualified to apportion blame. That is inappropriate
both because it is not the stated objective of the proceedings before the committee, and
because even if it were those purporting to give such evidence have no proper basis to give
it. We make this point with particular reference to what was said by Paul Wheelhouse.
We will submit under separate cover comments for clarification of Mr Tim Hair’s follow up
letter to the Committee dated 3rd February 2020 and Mr Kevin Hobbs’ email to the Committee
dated 23rd April 2020. We will also submit marked-up copies of (1) the letter from the Cabinet
Secretary for the Economy, Fair Work and Culture dated 1st September 2020; and (2) The
written submission from Scottish Ministers dated 12thAugust 2020: For the reasons more fully
set out in those comments we invite the committee to the conclusion that those documents
are factually inaccurate and grossly misleading.
Mr Tim Hair presented a report which was ill-informed, grossly misleading and unfairly
slanted. Our previous response to that report is appended to this email for ease of reference.
The purpose of Mr Hair’s report appeared to be to seek to discredit reports and comments
made by Commodore Luke van Beek, and/or to defend the action taken by the Scottish
Government. It will be recalled that Commodore van Beek was genuinely an expert, genuinely
independent, and indeed was initially appointed by the Scottish Government. He was not
supportive of the Government’s case for Nationalisation of FMEL. The strategic arguments
for the Nationalisation were flawed and based on inaccurate assertions and assumptions.

PwC put forward 3 options to the Government to resolve the impasse:
·
·
·

Retender the contract
Nationalisation
Arbitration

Commodore van Beek said:“In my opinion (with the experience of all 3 of these options) Arbitration offers the lowest
price increase and shortest time delay to ferry delivery. It also avoids any long term
Government involvement in the shipyard whilst allowing work to continue.”
Following his appointment, Mr Hair proceeded to remove most of the Senior Executive
Team. Regardless of his personal opinion, these were all highly competent professional and
accredited individuals with a great deal of knowledge of the history and details of the issues
that had arisen with the contracts for 801 & 802 including the catalogue of challenges
originating from the inadequacy of the conceptual design by CMAL. What is even more
concerning is that these challenges are ongoing, even at this stage of the project.
These talented individuals were removed in an unprofessional and disrespectful way. They
were in all practical senses forced to sign Non-Disclosure Agreements. These were proffered
as a condition of receiving compensation for termination of employment. Each individual was
left with the invidious choice of accepting the NDA or pursuing litigation to obtain the
payments to which they were entitled It is evident that the aim was to silence them from
speaking out about CMAL and/or the current way in which the Ferguson’s business was being
managed.
On 3rd February 2020, Mr Hair wrote to you in response to an email from your Clerk dated
28th January asking for follow up information relating to his evidence at the Committee.
Mr Hair had stated:“I am not aware of any non-disclosure agreements signed by people who report to me who
remain in employment in the organisation.”
Of course, the point in question was not about people who remain in the organisation but
about the senior managers whose employment he was terminating being required to sign
NDAs prior to receiving severance payments for which they qualified. Those NDAs went far
beyond the ‘Duty of Confidence Agreement’ which was highlighted in his letter as part of their
conditions of employment with the previous owners of the business.
His follow-up continued to refer to employees who remain in employment in the
organisation. This did not address the issue at which the committee’s question was directed.
It is hard to believe that Mr Hair did not understand the issue on which the committee sought
clarification. His response is properly to be classed as evasive.

The final two Senior Managers from the original team to be removed from their jobs by Mr
Hair are David Thomas (Head of Production) and Sharon Coyle (Head of HR). Both are
talented, highly competent professionals whose main ‘crime’ appears to be that they were
perceived to be critical of Mr Hair’s competence to successfully manage the business in a cost
effective and timely manner. David Thomas has an impeccable and extensive track record in
shipbuilding and engineering and we were delighted to have been able to recruit such a high
calibre individual to be the Head of Production at FMEL. He is currently suspended from his
day-to-day duties.
Sharon Coyle is a talented HR professional,with a lengthy and unblemished track record. She
did a first class job. The manner in which she was removed was highly unprofessional and
against all good HR practice. This can easily be corroborated by others who witnessed her
removal from the business.
The committee might reasonably ask what the odds are that the entirety of the senior
management team were all simultaneously incompetent such that it was necessary to
terminate the employment of all of them. Against the wider context it seems very
substantially more likely that there has been a concerted clear out and silencing of anyone in
a position to give informed and accurate first hand evidence.
On 23rd April 2020 Kevin Hobbs, CEO of CMAL, sent an email to Steve Farrell, Clerk to the Rural
Economy and Connectivity Committee, claiming that 801 & 802 were not proto-type or novel.
In his email Mr Hobbs selectively quotes from Paragraph 1.1.7 of the BCTQ report:“By the end of 2015 there were 30 LNG fuelled passenger and vehicle ferries in service. Of
these 27 were in operation in Norway and the Baltic. By 2020 a further 23 LNG fuelled
passenger and vehicle ferries will have entered service.”
Mr Hobbs selectively omitted the remainder of Paragraph 1.1.7 which concludes:“There are currently no such vessels under construction in the UK, other than the CMAL
vessels, for operating in UK waters. The vessels specified by CMAL were highly innovative
and were to be introduced into a regulatory operational environment which had no
experience of LNG as a fuel.”
In the summary of findings in Paragraph 2.1.5 of the BCTQ report they went on to say:“It is clear that these vessels are unique, prototype, and complex one-off vessels. Even
without the added complexity of the dual fuel LNG aspects of the vessels they involve a
complex set of specification requirements. It would not be unusual in the industry for there
to be significant growth in the cost of construction for such complex vessels, particularly
where the concept design has not been well defined. In our experience of ship construction
and new building disputes, cost growth in excess of 20% of the original contract price would
not be exceptional.”

Box 8 on page 2 of the contract specified Lloyds Register (L.R) as the preferred classification
society. L.R had no specific rules for LNG fuelled vessels. They had no previous experience
with the classification of innovative LNG fuelled ferries. These vessels were first in class in
the UK. They were prototypes in any accepted sense of the word. They were required by
Lloyds to comply with procedures set out in LR’s Assessment of Risk Based Design
(ARBD). This was required by Lloyds for “Novel or Complex Designs for which prescriptive
rules and regulations do not currently apply” ie prototypes.
FMEL’s highly qualified Naval Architects and Marine Engineers; BCTQ’s extremely well
qualified Naval Architects and Marine Engineers; and Lloyds Register’s experienced Naval
Architects and Marine Engineers have all classed these vessels as Highly Complex Vessels and
Prototypes.
In all such consideration it is important to note that Mr Hobbs has no qualifications in either
Naval Architecture or Marine Engineering.

Questions which should be asked, and Answers from inside the Yard:
Our interest in the future of the yard and the wellbeing of a loyal workforce has led us to
monitor what has been, and is, going on at the yard since Nationalisation. For obvious
reasons, we are not at this stage attributing the comments set out below to individual
employees. It is obvious that in light of what has happened to date that such employees would
face retribution. But the comments can be substantiated in any detailed inquiry process.
Q. Has the final design specification for both vessels now been clarified and signed off?
A. Emphatically, this has not been clarified yet and the uncertainty around some key aspects
of the vessels are still not yet agreed. This obviously has an impact on Costs, Schedule
and Quality.
Q. Is there now a commonly understood Bill of Materials issued to the entire business to
allow full material and equipment purchases in accordance with the schedule?
A. As yet, there is still no ship-wide Bill of Materials. To be this far down the line of design,
manufacture and construction without the Bill of Materials is highly irregular, even for
first in class, prototype, novel vessels.
Q.

Are the required types and quality of resources in place, to deliver the vessels to the
latest cost and time schedule?

A. There is a considerable gap in the resources required vs. the number currently employed
in the yard. The recruitment agency contracted to provide the staff is unable to

deliver. This is one of the main causes of the ongoing delays. It is highly unlikely that this
critical situation can be resolved.
BAE and Babcock have secured programmes of work for the next 20 or so
years. Ferguson Marine Port Glasgow (‘FMPG’) is unlikely to have any work beyond 801
& 802.
Q. What demonstrable measures have improved since November 2019 (Schedule
Performance Index / Cost Performance Index)?
A. None.
Q. What actual percentage of work has been completed since November 2019?
A. Less than 10% of the overall vessel completion.
Q. Is the remaining non-Scottish Government contract causing any impact on the delivery
of the ferries?
A. The limited resource in the yard is currently working on the 805 contract for Inverlussa /
Scottish Ferries. This was an order secured under the previous owner of the yard and
should have been completed by now. This has an obvious impact on the resources on
the yard for 801 & 802.
Q. What processes are in place to mitigate risks and maximise opportunities associated with
801 & 802 and how is this impacting the programme and costs to complete the two
ferries?
A. There is a risk register in place, but no risk reviews are carried out on the delivery schedule
and costs. There is no common understanding on probability / likelihood of delivery as
it currently stands and with the high profile instability and inefficiency in the yard there
is almost no prospect of “maximising opportunities”.
Q.

What degree of certainty is there around delivery to the revised 2020 baseline
programme?

A. Due to the ongoing lack of design certainty; severe lack of shipbuilding experience at the
top; and a huge chasm between management and production, it is highly unlikely that
the remaining period of delivery will go smoothly.

Opportunities Lost:
At the time when the Government Nationalised the Ferguson Marine shipyard the following
initiatives were already underway, at varying stages of advancement. Almost without
exception, these initiatives promised considerable growth and long-term revenue not only
for the shipyard but for the River Clyde, Inverclyde, and the Scottish economy.
These are all significant developments almost all of which have now been lost or abandoned.
UK Government – Type 31e Frigates Contract
In the first few weeks of Nationalisation, Babcock was announced as the successful
consortium bidder for the £1.25Billion Royal Navy contract for five new Type 31e Frigates.
Ferguson Marine had been working closely with Babcock for 3 years as part of their
consortium, a Partnership that envisaged fabrication for selected hull blocks to be built by
FMEL. This was a working partnership that could have seen the Port Glasgow yard with Naval
work for at least the next 7-8 years.
Outcome:
With Nationalisation of the yard, this opportunity has now been lost.
HySeas III – the world’s first hydrogen propulsion system
The HySeas III consortium was jointly led by FMEL and St Andrews University and included
partners from around Europe, including: Orkney Council, Köngsberg of Norway; Ballard of
Denmark; Interferry of Belgium; McPhy of France; and DLR of Germany.
At the World GreenTech Awards 2019 in Berlin, FMEL won the Global Innovation Award for
its work on a hydrogen propulsion system. After receiving this award FMEL was inundated
with enquiries about its hydrogen technology. Ferguson was seen as leading in this field with
a fantastic opportunity to capitalise globally, not only in new-build but in retrofit. With
shipping operators required to meet international emission reduction targets within the next
10 years, FMEL was set to be a leading player. It is apparent that there is likely to be sustained
worldwide investment in hydrogen technology. There is a very large prospective market.
Outcome:
Since Nationalisation, this team has been disbanded and FMPG have dropped out of
the consortium. Yet another huge opportunity lost for Scotland.
FMEL project to build a fishing boat factory at Riskend, adjacent to Inchgreen

Working closely with the Clyde Fishermen’s Association and Inverclyde Council, agreement
was in place for FMEL to build a new fishing boat factory on the Inchgreen site, adjacent to
the FMEL yard.
The UK Fishing industry predicts that Brexit will result in an increase of over 30% in size of the
UK fishing fleet. The age profile of the UK Fishing fleet indicates substantial opportunity:
30+ years
40+ years
older than 50 years
older than 60 years

55%
(652 vessels)
28%
(329 vessels)
8.5%
(100 vessels)
15 vessels!

The Scottish Fishing Fleet is generally even older than the UK profile. The potential market
opportunity is accentuated by the only fishing boat factory in Scotland, McDuff Shipyard,
having a two-year waiting list for new builds.
A plan was developed for an FMEL Fishing Boat factory at Riskend, adjacent to Inchgreen,
where vessels would be constructed on a conveyor track system and launched by winch into
the Clyde from the Dockside. Depending on the initial investment this would allow for the
production of up to 12 vessels at any one time.
As part of the partnership with CFA, a training facility and head office was to be built as part
of the FMEL Factory, allowing Boat owners to send their new recruits to Inchgreen for
training, in an environment which would allow viewing of vessels under construction,
consolidating FMEL’s position with the industry.
Footnote: Mr Hair has already claimed success with delivery of one of two fishing boats. Both
boats are an original FMEL order, related to our discussions on the Factory concept. The first
was almost complete at the time of Nationalisation.
Mr Hair also cited the customer’s satisfaction, announcing they had ordered a third
boat. Indeed, they have. What Mr Hair did not mention is that the order was placed with
Nauplius Workboats in the Netherlands. It is highly unlikely that any future orders for fishing
vessels will be placed with FMPG.
Outcome:
Since Nationalisation, these plans have been abandoned. Another huge lost
opportunity to Scotland. Another shameful waste.

The prize here was huge, creating between 700-800 sustainable jobs and building a market
leading, commercial shipbuilding business in Scotland.

_______

Appendix A
Introduction
The ferry project has suffered significant delays and cost increases throughout the life of the
contract. The root cause of these delays and the ongoing spiralling costs are unequivocally
down to the lack of consideration given by CMAL to many of the fundamental issues required
to establish the feasibility of the conceptual design, both in terms of accuracy and detail. The
result was that CMAL’s requirements were not adequately set out in the tender documents
(which include the conceptual design) and subsequently changed throughout the contract
period. Although FMEL was expressly required to follow good international and marine
practice, this requirement was undermined by the inadequacy of the conceptual design, and
CMAL’s attempts to develop it, by repeatedly interfering in the design process after contract
award. This is the root cause of the significant delays to the construction of the two vessels
and the consequential spiralling costs.
These 2 vessels were “Unique, Prototype and Complex one-off vessels. Even without the
added complexity of the dual fuel LNG aspects” (see BCTQ report, section 2.1.5). Box 8 on
page 2 of the contract specified Lloyds Register (LR) as the preferred Classification Society. LR
had no specific rules for LNG fuelled vessels. They had no previous experience with the
Classification of innovative LNG fuelled ferries. These were first in class in the UK, ie
Prototypes. They were required to comply with procedures set out in LR’s Assessment or Risk
Based Design (ARBD). This was required by Lloyds for “Novel or complex designs for which
prescriptive rules and regulation do not currently apply”. ie Prototypes. FMEL’s highly
qualified Naval Architects and Marine Engineers, BCTQ’s 3 extremely well qualified Naval
Architects and Marine Engineers, and the experts at Lloyds Registers all agree that these
vessels are Prototypes.
_____________

Response to Mr Tim Hair’s Report

This report addresses the issues raised by Mr Hair in his report to the Scottish Government
on the condition of the two ferries 801 and 802 together with a revised programme and
cost to complete the two vessels.
Mr Hair wrongly cites in his report the following issues as being at the root cause of the delays:
“Lack of project management particularly critical on 801/802 which are complex ships
where no one person has understood and controlled the overall programme.”
It is clear and universally accepted by all accredited project, programme and portfolio
professional bodies that no matter how defined, innovative and consistent any project
management process or system management may be, if the scope of the project hasn’t been
defined and universally agreed properly, then the confidence levels in the schedule, the costs,
the resources or the materials required will not be as high as they should be. The current 801
& 802 ferry contracts are the perfect example of this.
Prior to the company going into administration, the FMEL management deployed and
implemented a very detailed project management system known as Short Interval Control: a
visual system setup in a dedicated project planning ‘War Room’.
FMEL Management put in place a rigorous series of daily, weekly, and monthly performance
meetings, which included, but were not limited to, update meetings held twice daily, with key
individuals in attendance: the Ship Managers; Planners; Engineering; Supply Chain;
Operations; Finance; Quality; and Health and Safety. These meetings were led by 3 individuals
with a wealth of experience in project management. The CEO, the Operations and Business
Improvement manager and the lead Project Planner. All understood and were in full control
of the overall program.
For the scope that had been defined and agreed, our whole team were totally in control of
the planning and management of the project.
However, when the company went into administration the Scottish Government insisted on
being appointed as the managing agents in return for underwriting all running costs. This
negated the considerable knowledge and understanding that our incumbent team had built
up.
Our CEO left on the date the Administrator came in but offered any ongoing support
needed. He was told that he would be contacted if needed. Astonishingly, no attempt was
made to debrief him on the status of the projects. The Operations and Business Development
Manager and the lead Project Manager also handed in their notice.
Three key individuals let go without any serious plan to acquire their combined knowledge of
the project. The project planning system was abandoned, and no project management
meetings were held for the next 5 to 6 months. A significant effort was then required to reestablish an effective project management and control system, adding to the delay and
additional costs.

A second point raised by Mr Tim Hair in his executive summary:
“An absence of planning and control systems has resulted in a lack of integrated working
out of sequence activities and no useful management information “
As stated above a very effective planning and control system was in place with twice daily
meetings involving the Ship Managers, Planners, Engineering, Supply Chain, Operations,
Finance, Quality Health and Safety. An effective cross functional team to ensure Fully
Integrated Working, real time communication, and a totally collaborative approach to
management of the project.
On February the 20th 2018, Ferguson's head of Safety Health Environment and Quality (SHEQ)
received an email from the Procurement Manager at CMAL requesting a final piece of
information to allow him to submit his audit report to the Scottish Government. In his email
he stated:
“Your side of the report is fine, the fact is it is a really high score your records are some
of the best I have seen.” Our score was 97%
On the 18th of July 2018, Ferguson received their certificate of Approval from Lloyds register:
“This is to certify that the management system of Ferguson Marine Engineering Limited
has been approved by LRQA to the following standards”: ISO 9001 2015.
We also have numerous other records of feedback - including from CMAL and CalMac - which
are highly complimentary of the management of their projects. Examples of results from
audits and customer feedback are shown in the Appendix to Section 1.
A Third point raised in Tim Hair’s executive summary: “Engineering Processes and Controls are weak. Specifications from the customer were
not fully understood before design work was carried out resulting in an incomplete
design and causing significant work.”
Engineering Processes and Controls were robust on our part, and as stated previously, all
engineering information that we had received from CMAL was accepted, processed,
documented and controlled at every point in the process.
What we did not have control over was the level of continuous change and uncertainty that
was being demonstrated with regards to the final design of the vessel
specification. Significantly, the Lloyds approval cited above and the outcome of the CMAL
audit by their procurement manager stating, “Your records are some of the best I have seen”,
further support the integrity of our Engineering Processes and Controls.
Commodore Luke van Beek was appointed by the Scottish Government on 9th November
2017 and was forensically involved at FMEL for 17 months, focusing on the issues surrounding
the delays and increased costs being experienced in both vessels.
He was the only independent expert appointed by the Scottish Government who had the
expertise to fully understand the complex technical issues for both CMAL and FMEL in building
these 2 first in class vessels.

He said in one of his reports to the Scottish Government: “I believe that the factors which led to this position were outside FMEL’s control. I repeat
that I believe FMEL has the managerial and technical capability to deliver both ships.”
Astonishingly and surprisingly in a process designed to establish the facts and the truths,
much of Commodore Luke van Beek’s correspondence has been withheld from FOI requests,
under the guise of “commercial sensitivity and GDPR”.
There has been a void post Government intervention with little attention paid to the vessels
or the yard, resulting in deterioration of both vessels and the housekeeping in the yard, which
clearly is now having to be addressed.
The immature design and out of sequence working, which we understand still to be
happening even now, have been a direct result of the inadequate consideration given by
CMAL to many of the fundamental issues required to establish the feasibility of the
conceptual design, both in terms of accuracy and detail. If good international shipbuilding
and marine practice is to be followed - and this is an express requirement of the contract then outfitting works should be carried out in the workshop at block fabrication stage. This
is known as Advanced Outfitting and we were looking to maximise how much of this was
undertaken at the earliest point of the manufacture and assembly phase as possible.
As an example, installing major equipment, pipework, electrical cable tray and HVAC at unit
assembly stage as opposed to when the vessel is on the berth or has been launched, vastly
reduces time and costs.
FMEL was prevented from carrying out Advanced Outfitting and the optimum block building
sequence, as a result of CMAL’s failure to “retire all major risks” before award of the
contract. This was exacerbated by CMAL’s ongoing interference in the design process. Both
of these factors forced Ferguson into a situation where they had to engage in out-of-sequence
working to keep the project moving forward.
A detailed description of the changes in the sequence of works and the move away from
concurrent constructions of Hulls 801 & 802 can be found on Page 19 of the HKA Report in
Section 4.
Throughout the life of the contract there has been constant interference by CMAL causing
delay and disruption. CMAL have made numerous “customer observations” requesting
changes which were not part of the original specification. Given the serious Knock-on effect
on other parts of the build – much of which had already been complete - a significant number
of these requests were outrightly rejected by FMEL. Of those accepted a price increase was
requested.
Somewhat incredibly, since the takeover of the yard by the Government, CMAL (the
customer) has been free to go in and make the changes they want without challenge or
control of the impact on further delay and cost. These changes by CMAL will make up a
significant portion of the “remedial work”.

Managing change and risk is a key principle of what our project management philosophy was,
but if we are not permitted the certainty of confidence in the finality of the design to which
we are contracted, then it is absolutely impossible for us to accurately plan our schedule to
complete, costs, resources or material requirements.
Mr Hair stated that the business did not operate an Enterprise Resource Planning System or
a Document Management System. This is a misrepresentation of the true state of
affairs. Whilst the business did not have a large Enterprise Resource Planning System (FMEL
is a small business) it did operate a highly effective Resource Planning System using Ship
Constructor software and Excel. Similarly, with Document Management, the business
employed a very capable Document Controller who operated an effective Manual Document
Management System. We find it difficult to understand why Mr Hair chose to, and had the
freedom to, make such grossly misleading statements.
Defect Management
This is a similar story to the other management controls. The Business Head of Safety Health
Environment & Quality (SHEQ) and the Chief Quality Manager were very capable individuals
and alongside the Procurement Manager were in control of Defect Management. The
business head of SHEQ left the company as a consequence of the government nationalisation
and the Head of Procurement has been suspended for no stated reason.
It is clear that since last November the defect management and basic dimensional controls
philosophy is still not in place. From what we are led to believe, there have been a number
of significant issues around unit assembly and block construction, particularly on 802. These
issues continue to impact schedule and cost.
Most of the senior management have been eliminated or neutralised without any proper
handover of crucial information to the new management team, who have been and still are
being put in place. A highly competent management team has been wiped out without a
carefully managed, professional handover plan to transition the business. Senior
management have been dismissed and asked to sign non-disclosure agreements as a
condition for receiving compensation. Again, as we have stated previously, this had
significant ongoing impact on the delivery of the vessels.
Background and Project Status
On the 16th October 2015, Ferguson Marine entered into a contract under an amended
NEWBUILDCON form of contract for the construction of two LNG dual fuelled ferries. The
contract price for each ferry was £48,500,000.
Approximately 18 months into the much-publicised contract, it became obvious that
variations to the original contract (VTC’s) were resulting in significant changes and cost
increases. These were well beyond what would normally be expected in a “Standard New

Building Contract” and as a result, FMEL made numerous attempts to engage with CMAL to
address these significant requested changes and cost increases. Inexplicably, CMAL
repeatedly refused to meet and discuss the issues.
On 31st May 2017, a meeting was arranged at Bute House with the First Minister to request
her intervention to unblock the stand-off by CMAL. Following this meeting the First Minister
asked the Director-General for Economy to lead a task force to try and resolve matters.
Despite many efforts throughout the summer of 2017, including numerous meetings with the
Director-General for Economy, Transport Scotland and other officials from the Scottish
Government, no progress was made with CMAL and a Notice of Mediation was served by
FMEL.
CMAL failed to come to an agreement on a proposed scope for mediation. They also refused
to agree to an independent Expert Process proposed by Transport Scotland and the
Government refused to accept a recommendation by their own appointed expert,
Commodore Luke van Beek, to go to arbitration.
By repeatedly refusing to engage with FMEL in what would be a normal commercial dispute
resolution process, the Government and its wholly owned entity, CMAL, forced the directors
into a position where they had no option other than to place the company into
administration.
The company has lost a significant number of really talented people as a result of the action
taken by the Government. Star apprentices, talented young Engineers, skilled tradesmen and
a highly competent management team. FMEL had a very motivated workforce who became
totally demotivated as a result of the chaos created by CMAL and the Government
Nationalisation of the yard. Before this everyone was working productively as possible under
extremely difficult circumstances. We had a very motivated workforce who became totally
demotivated as a result of the chaos created by CMAL and the Government. Everyone was
working as productively as possible under extremely difficult circumstances.
It is not surprising that the productivity and motivation levels have dropped significantly over
the past five to six months. This could take years to recover (if at all) to previous levels. It was
a very special Workforce, Management team and a happy and productive working
environment under the previous management.
The cost and timescales for delivery of the vessels presented by Mr Tim Hair:
Costs of remedial work £12.8 million.
This work will include some remedial work required as a result of the void period following
the Government takeover. It will mainly require rework resulting from CMAL’s requirements
which were not adequately set out in the tender documents and subsequently changed and
continue to change throughout the contract period. The principle of sound management has

been abandoned and the Customer now has a free hand to make any changes without
challenge and without penalty.
Cost to complete the vessels
Capex for yard equipment
Performance penalty provision
TOTAL COST -

£ 95.1 million
£ 1.6 million
£ 0.8 million
£110.3 million

(including the so-called costs of
remedial work)

This cost has to be added to the costs already incurred of £135 million including the £45
million loan which went into the construction of the 2 vessels up to the point of
administration. Since administration the Government has been covering the costs of the
yard. This could be a further c. £10 million, including the costs of the numerous advisors.
The total cost of the 2 vessels is therefore currently forecast at c. £255 million and is now
likely to be significantly more.
The Scottish Government did not save the yard from administration, they forced it into
administration by repeatedly refusing to instruct CMAL to engage in reasonable requests for
mediation, an expert witness process or arbitration to address the significant cost pressures
being put on the yard - even when recommended by their own appointed independent
expert. All Ferguson requested, and had a right to expect, was a fair hearing to agree a fair
price for the work they were asked to do. The Government denied them a fair hearing.
The First Minister was made aware of the serious issues Ferguson was experiencing with CMAL
over three years ago, in May 2017. At a meeting in the Scottish Parliament on Tuesday
5th June 2018 a direct appeal was made to the Cabinet Secretary for Finance and the
Constitution to intervene and instruct CMAL to participate in an expert witness process to
resolve the critical situation with the contract for the two ferries. Had either of them taken
decisive action then to insist on a resolution between both parties, there is every likelihood
that the Glen Sannox would now be in service and ship 802 would be significantly closer to
completion.
The Government should have insisted on independent mediation, an independent expert or
arbitration process. Ferguson were crying out for this action, to allow them to complete the
vessels, grow the workforce and, with the other major opportunities already in hand, ensure
a solidly prosperous long-term future for the yard, the local Inverclyde community, and the
return of the reputation that Scotland once wore with pride – as World-leaders in maritime
development.

Marked-up copy of
(1) the letter from the
Cabinet Secretary for
the Economy, Fair
Work and Culture
st
dated 1 September
2020

Cabinet Secretary for the Economy, Fair Work and
Culture
Fiona Hyslop MSP



T: 0300 244 4000
E: scottish.ministers@gov.scot

Edward Mountain
Convener
Rural Economy and Connectivity Committee
Scottish Parliament
Sent by email to: rec.committee@parliament.scot

1 September 2020
Dear Edward
INQUIRY INTO THE CONSTRUCTION AND PROCUREMENT OF FERRY VESSELS IN
SCOTLAND
At the second panel session for the Committee’s inquiry in to the construction and
procurement of ferry vessels on 26th August I undertook to provide the Committee with
additional information on the deployment of the Scottish Government’s £30 million
commercial loan to Ferguson Marine Engineering Limited (FMEL).
Ms Hyslop was not involved in any of the direct discussions at the time that the loans were
put in place. The two key people involved were The Cabinet Secretary for Finance at the
time – Derek Mackay, and the Director General for the Economy - Liz Ditchburn. Neither of
them were called to give evidence to the Committee.
As I remarked to the Committee, there is an important distinction to be drawn between
CMAL payments for vessel construction milestones achieved and equipment for those
contracts, and the drawdown of borrowings designed to ensure the broader sustainability of
the shipyard. For the former, Kevin Hobbs of CMAL explained at the Committee’s session of
11 March the process by which ferry delivery milestones were certified and equipment
vested and the relevant payments made. For the latter, I refer the Committee to the loan
documentation and monitoring reports (both financial and operational) prepared by PWC and
Commodore Luke van Beek which are available on the Scottish Government website1.
Ferry delivery milestones were certified and equipment vested and the relevant payments
made. PwC reviewed the payments made to-date on the vessels and also reviewed the
additional costs which had been incurred for which FMEL were pursuing payment. CMAL
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continually refused to discuss the additional costs which were beginning to cause cashflow
pressures with FMEL.
Early in 2017, approximately 18 months into the much publicised contract to build two
prototype LNG dual fuelled ferries for CMAL, variations to the original contract (VTCs) were
resulting in significant changes and cost increases, these were well beyond what would be
expected in a standard ‘New Build Contract’ and FMEL had made numerous attempts to
engage with CMAL to address these significant requested changes and cost increases.
Incredibly, from any competent business point of view, CMAL repeatedly refused to meet and
discuss the issues. In an attempt to resolve the stand-off this created between FMEL and
CMAL, our Chairman, Jim McColl met with the First Minister on 31st May 2017 at Bute House
to request her intervention and to facilitate meaningful discussions around the very significant
and unplanned changes and cost increases being experienced on the two ferry contracts.
Following this meeting the First Minister asked the Director General for the Economy to lead
a Government task force to work with both parties to try and resolve matters. The First Minister
also requested FMEL to submit a summary of the current cost overruns to CMAL. FMEL,
whilst working with the Government task force to resolve the dispute with CMAL, were
awarded two loans by the Government to allow work to continue on the vessels: and avoid
any disruption to the build programme; and avoid potential lay-offs in the workforce.
The loan facilities were put in place to cover the additional significant costs that were being
experienced by FMEL. These loan facilities were seen by FMEL as bridging loans until a
resolution with CMAL could be reached at which time it was anticipated that all, or a major
part of the loan facilities, would be repaid.
The purpose of the loan facility made available to FMEL in June 20182 was to fund the
business to “assist with the long term viability and enhanced capabilities of the businesses
carried on at the Property” and for “other general working capital purposes of FMEL, all as
identified in the Business Plan and/or Financial Model” (see Clause 2.2 of the published loan
agreement). Use of the facility by the business for any purposes other than that specified in
Clause 2.2 of the loan agreement, without the prior written consent of the Scottish Ministers,
would be an event of default.
To extract terms to the loan which preclude the intended work on 801 & 802 is a quite
disgraceful attempt to imply that FMEL accepted and used the loans to cover costs other than
those attributed to 801 & 802. The above, selective extracting of words from the agreement
are deflections and do not reflect the watertight agreement that funds could only be drawn
down against evidenced costs on 801 & 802, once agreed and signed off, by PwC and
Commodore Luke van Beek.
It was totally understood and agreed by FMEL that the loan facilities were put in place to allow
work to continue on 801 & 802 and avoid disruption to the build programme. The controls
placed on the drawdown of the loans and reports from PwC and Commodore Luke van Beek
confirm this. Before any drawdown against the loan facilities could be made, PwC and
Commodore Luke van Beek had to confirm that it was to exclusively cover work done on 801
& 802 and could not be used for any other purpose.
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All of the documents covering the total amount of drawdowns are on file with the Inquiry.
In signing the loan agreement, the borrower (the Directors of FMEL) committed to certain
undertakings including, for example, the provision of information throughout the loan period.
The information required included regular financial reports (e.g. profit and loss, balance
sheet and actual cash flow against budget); details of changes in key personnel or office
bearers of FMEL; management accounts plus related commentary on the build out of
vessels 801 and 802 plus details of cost estimations and other information relevant to the
delivery of the CMAL vessels and to the running of the business.
Again, the wording selected by Ms Hyslop does not confirm that FMEL complied with those
terms, but left open ended, might be seen as offering an element of doubt. All such requested
support documentation was supplied as agreed.
The information provided to Government by FMEL under the loan agreement provided
visibility on the progress of the CMAL vessel contracts and the business in general but loan
utilisation (i.e. the conditions governing specific drawdown from the facility) was not tied to
achievement of specific milestones in the CMAL contracts. To be precise, the “Conditions of
Utilisation” of the £30 million facility included:
Whilst the drawdowns were not strictly tied to achievement of specific milestones in the original
CMAL contracts, FMEL had to demonstrate that the drawdowns were exclusively to cover
costs incurred in progressing work on the two vessels.
i.

no potential event of default or actual default unwaived;

ii.

satisfaction that the cash balance held by the Group was at least the amount set out
in the Minimum Cash Balance Schedule – this was to ensure cash was not drawn into
the business at a rate faster than planned; and

iii.

satisfactory assurance from the Scottish Ministers’ independent operational expert
that progress of the build of the vessels known as 801 and 802 was proceeding in
accordance with the overall resource program presented by FMEL on 28 and 29 May
2018 at Port Glasgow, taking account of factors that are outside FMEL’s control.
All of these conditions were directly linked to 801 & 802.

1 https://www.gov.scot/collections/ferguson-marine-documents/
2 https://www.gov.scot/binaries/content/documents/govscot/publications/foi-eir-release/2019/08/foi-18-01835-

appeal/documents/foi-18-01835---1---loan-agreement/foi-18-01835---1---loanagreement/govscot%3Adocument/FOI-18-01835%2B-%2B1%2B-%2BLoan%2BAgreement.pdf
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As highlighted above, the loan monitoring and assurance reports prepared by PWC and
Cdre van Beek are available to the Committee from the Scottish Government website3.

FIONA HYSLOP

3 https://www.gov.scot/collections/ferguson-marine-documents/
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Introduction
1. The Rural Economy and Connectivity Committee (RECC) has called an
inquiry into the construction and procurement of ferry vessels in Scotland.
The remit of the inquiry is to identify and address current and future
challenges and opportunities in the procurement of new vessels to support
Scotland’s ferry network.
2. The Cabinet Secretary for Economy, Fair Work and Culture and the Minister
for Energy, Connectivity and Islands have been invited to give evidence to the
inquiry on 26 August 2020, and welcome the opportunity to do so, recognising
the significant public interest in MV Glen Sannox (vessel 801) and vessel 802
and in broader issues around the delivery of vessels to serve the Clyde and
Hebrides and Northern Isles ferries networks.
3. This written submission has been prepared on behalf of the Scottish Ministers,
to provide the RECC with a comprehensive statement on the issues which are
understood to be of interest to the inquiry. It is hoped that this will assist the
inquiry in its consideration of the evidence presented to it, given the time which
has elapsed since the first evidence sessions. Scottish Ministers proactively
published a suite of information of relevance to the matters being considered
by the inquiry on its website on 19 December 2019. For ease of reference, links
have been provided to relevant documents in support of the evidence provided
in this statement. Scottish Ministers would be happy to supplement this
submission with additional information, should that be considered of
assistance.
Roles and Responsibilities
4. There are a number of actors who are directly involved in the provision of lifeline
ferry services on behalf of Scottish Ministers, and who have been directly
involved in the delivery of vessels 801 and 802. These roles are clearly defined
with appropriate governance relationships in place. However, Ministers are
mindful of the suggestion before the inquiry that there is an absence of
transparency and accountability around roles and decision making and offer the
following summary of roles and responsibilities to provide context for
subsequent chapters of this written statement.
5. Transport Scotland is the national transport agency for Scotland, working
directly with Scottish Ministers on the transport vision for Scotland. With
Ministers, Transport Scotland sets the policy context and strategic outcomes
for ferry services in Scotland. Transport Scotland produces the Vessel
Replacement and Deployment Plan (described below) in close collaboration
with CalMac Ferries Limited (CFL) and Caledonian Maritime Assets Limited
(CMAL). Transport Scotland provided a voted loan to CMAL for the delivery
of vessels 801 and 802.
6. CMAL procures and owns the vessels deployed in the Clyde and Hebrides
Ferry Services (CHFS) fleet, which are chartered to CFL as the current
operator of the CHFS network. CMAL also owns around half of the port

infrastructure relied upon for delivery of the CHFS contract, with others owned
by trust, council and private harbour authorities. CMAL is responsible for the
procurement of vessels 801 and 802 and is the customer of Ferguson Marine
now in public ownership, previously Ferguson Marine Engineering Limited
(FMEL) under the contracts to deliver the vessels. CMAL will own vessels 801
and 802 upon their completion (with title to some of the materials already
having vested to them) and will charter these vessels to CFL as the incumbent
operator of the CHFS network.
7. The Scottish Ministers own the entire share capital of CMAL. Transport
Scotland provides a sponsorship function in respect of Scottish Ministers’
shareholding, which includes oversight of governance arrangements in
relation to company accounts, corporate plans and the provision of
administrative support in the Ministerial appointment of CMAL’s Chair and
non-executive directors. The relationship between Scottish Ministers and the
CMAL Board is set out in the CMAL Management Statement and Financial
Memorandum.
8. CFL is the operator of the CHFS contract 2016-2024 let by the Scottish
Ministers, having secured the contract following a competitive tender process.
CFL operates the CHFS contract under the Caledonian MacBrayne brand. CFL
retains responsibility under the CHFS contract for deploying the fleet of vessels
which it charters from CMAL as CFL considers appropriate to meet customer
demand. CFL provided a Specification of Operational and Technical
Requirements for vessels 801 and 802. David MacBrayne Limited (DML) owns
the entire share capital of CFL.
9. The Scottish Ministers own the entire share capital of DML. Transport Scotland
provides a sponsorship function in respect of Scottish Minister’s shareholding
in DML, which includes oversight of governance arrangements in relation to
company accounts, corporate plans and the provision of administrative support
in the Ministerial appointment of DML’s Chair and non- executive directors. The
relationship between Scottish Ministers and the DML Board is set out in the
DML Framework Document.
10. Fergusons Marine Engineering Limited secured the contracts to deliver vessels
801 and 802 in 2015 following a competitive tender process run by CMAL.
Separately, Scottish Ministers provided FMEL with commercial loans in 2017
and 2018 to assist with cash flow difficulties experienced during the
construction of
It became clear to FMEL early in 2017 that CMAL had not thought through and
did not have a clear idea of the consequences of what they were asking for in
terms of the ITT specification: the design concept for the vessels had not been
thoroughly developed.

Problems arose as a result of CMAL’s inadequate conceptual design and their
attempt to develop it after contract award. The cost of the work, additional to
contract, put significant financial pressure on FMEL, a direct effect, which
CMAL refused to even discuss let alone pay for.
Whilst trying to resolve the dispute with CMAL and to ensure that work
continued on the two vessels and to avoid significant lay-offs, the Government
agreed to provide the additional finance to cover the increased costs on 801 &
802 and closely monitored the drawdown of the funds to ensure it was spent
exclusively on the two vessels.
FMEL accepted the Government’s proposal to provide the capital required by
means of a bridging loan, clearly in the belief that they were working with the
Government towards an acceptable commercial resolution of the dispute over
the changing circumstances with the contract and that the loans would be a
short term bridge to an agreed settlement. Had it been otherwise, FMEL
management would not have agreed to the loans. It was crystal clear from the
outset that without an agreed settlement of the disputed costs, these loans
were not financially viable. FMEL management had every reason to have a
high degree of confidence that they were working with the Government towards
a resolution.
11. Fergusons Marine Engineering Limited entered administration on 16 August
2019. Following a marketing exercise by the appointed Administrator, during
which time Scottish Government acted as managing agent for the business, the
Administrator determined that the Scottish Government offer provided best value for
FMEL creditors. On 2 December 2019 FMEL entered public ownership. A new
group of companies, under the auspices of Ferguson Marine (Port Glasgow)
Holdings Ltd (FMPG) was created and the contracts between CMAL and FMEL for
vessels 801 and 802 assigned to Ferguson Marine (801 and 802) Ltd .

Any prospective commercial purchaser of the business would normally have
insisted on re-negotiating the contract for the two vessels with CMAL. The
Government clearly colluded with CMAL to stick with the original price and
completely ignore the highly detailed claim outlining the serious deficiencies
within CMAL.
There were other bids that were higher and that could have delivered a better
return to creditors but for these to progress, it would have been necessary to
expose serious shortcomings in CMAL and in the handling of the dispute
between CMAL and FMEL by the Scottish Government. There was a clear
conflict of interest and the Government used its power to ensure it was
appointed as Managing Agents, putting them in an unassailable position to
exert influence over the eventual outcome of the Administration.

12. As a company wholly owned by Scottish Ministers, Ministers have the power
to appoint and remove company Directors of Ferguson Marine (Port Glasgow)
Holdings Ltd. As sole shareholders of the company, Scottish Ministers have
powers under the Articles of Association of the business to, in exceptional
circumstances, direct business decisions. This power is not intended to be
used regularly.
Despite many efforts during the summer of 2017, including numerous meetings
with The Director General for Economy, Transport Scotland, and other officials
from the Scottish Government no progress was made with CMAL and a Notice
of Mediation was served by FMEL. CMAL would not agree to the proposed
scope of the Mediation. In March 2018, FMEL Chairman Jim McColl (JM) made
direct appeal for the First Minister to intervene and bring CMAL to the table.
With CMAL continuing to refuse to engage in good faith, bilateral, commercial
negotiations to address the significant additional cost issues with the vessels,
Transport Scotland then proposed an Expert Determination Process to which
FMEL responded positively and provided constructive feedback. The objective
of the process was to undertake an assessment of the claims, thus allowing all
to proceed with a proper commercial discussion around an appropriate price
increase to reflect the prototype nature of the vessels. Despite the process
being introduced by Transport Scotland, CMAL again refused to participate,
and were permitted to do so, by their owners the Scottish Government.
In his report dated 8th March 2019, Government appointed expert, Commodore
Luke van Beek recommended Arbitration as offering the lowest price increase
and shortest time delay to ferry delivery. He also stated:
“I believe the factors which have led to this position were outside FMELs
control. I repeat that I believe FMEL have the managerial and technical
capacity to deliver both ships”.
At each attempt to resolve matters: Mediation; Expert Determination Process;
and Arbitration as recommended by Commodore Luke van Beek - the
Government refused to intervene in the process. As sole Shareholders of the
Company, the Scottish Ministers, in the exceptional circumstances of
significantly inflating costs associated with the ferry contracts, failed to instruct
CMAL to engage in Mediation, an Expert Determination Process or Arbitration?
They clearly state in the above paragraph that they have the power to direct
business decisions as sole Shareholders of Ferguson Marine Port Glasgow
Holdings Limited. Oddly, they choose not to exercise that right with CMAL, to
remove the obstacle to resolution.
13. The inquiry has heard these various relationships described as a “merry go
round of blame”, and has received feedback from community representatives
that the structures make it difficult for communities to provide feedback on
essential services directly to the appropriate decision makers. Although the
legal relationships between the various parties are well understood and
enforced by the parties themselves, Scottish Ministers are aware of the
perception which exists of a lack of accountability between parties and takes
that perception seriously.

14. As outlined by Ministers, Transport Scotland will commission a study of the
legal structures and governance arrangements which exist between the
“tripartite group” of Transport Scotland, CMAL and CFL. Its purpose will be to
ensure that the arrangements and roles which have been in place for some
time, continue to reflect best practice in the circumstances which prevail at
today’s date, and can best equip Scottish Ministers to deliver their ambitions
for efficient ferry services across the CHFS and Northern Isles networks.
Transport Scotland, CFL and CMAL have each committed to engaging
constructively in that process and to reflect on any recommendations
produced.

General approach to investment decisions
15. In December 2012, Transport Scotland published “Scottish Ferry Services:
Ferries Plan (2013 – 2022)”1 which sets out the basis of all of Scotland’s ferry
services until 2022. The Ferries Plan was the culmination of the Ferries
Review, an extensive consultation undertaken over a three year period.
Broadly speaking, the Ferries Plan defines the outcomes which Scottish
Ministers seek to achieve for the island and remote communities served by
the ferries network.
16. The Ferries Plan, in turn, informs the Vessel Replacement and Deployment
Plan (VRDP)2. VRDP reports are produced by Transport Scotland in close
1 https://www.transport.gov.scot/public-transport/ferries/scottish-ferries-plan/
2 https://www.transport.gov.scot/publication/vessel-replacement-and-deployment-plan-2016/.

collaboration with CFL and CMAL. VRDP identifies future network investment
proposals in line with three evidence based criteria: existing vessel and
harbour infrastructure life expiry; reliability and resilience of existing assets
and services; and capacity, based upon current and forecast demand, that
demand analysis being underpinned by detailed modelling reflecting local
economic growth forecasts. The future network investment proposals within
VRDP represent the means by which the outcomes identified in the Ferries
Plan are to be delivered. VRDP identifies the specific solution (for example
one or two vessels, major or non-major vessel) to meet demand across the
network. VRDP does not of itself represent a financial commitment to
proceed with any of the investment proposals identified. It is a long term
framework within which individual investment decisions are prioritised and
taken. VRDP was first published in 2015 and has been kept under review,
including engagement with stakeholders, with updates published in 2016,
2018 and a further update in development.
17. The individual proposals identified within VRDP are revisited and examined in
detail before an investment decision is taken to proceed. This takes account
of any changes in circumstances since the date of publication of VRDP, and
allows for consideration of the specific detailed business case in line with the
requirements of the Scottish Public Finance Manual. Transport Scotland sets
the policy context within which any new vessel must be designed. CFL sets
out its operational requirements. CMAL procures and owns the vessels. New
vessels are normally funded by way of voted loan from Transport Scotland (on
behalf of Scottish Ministers) to CMAL and the final investment decision on the
provision of a voted loan is taken by Scottish Ministers on advice from
Transport Scotland. From 2019, any commitment of this scale is subject to
approval by the Transport Scotland Investment Decision Making Board prior
to a Ministerial decision.
18. The current Ferries Plan is due to be replaced by the end of 2022. This is
likely to differ from its present form. It will be developed within the policy
context provided by the recently published National Transport Strategy and
National Islands Plan, which are themselves aligned to the Scottish
Government’s Purpose and National Outcomes. It will be closely linked to the
emerging Strategic Transport Projects Review, in order to consider island
connectivity more broadly having regard to aviation, ferries and fixed links,
and to connecting and onward travel. It will reflect the Government’s
commitments to achieve net carbon neutrality by setting out pathways
towards zero/low emission vessels and services. That policy development is
underway. In the meantime, investment decisions continue to be taken within
the context of VRDP, again with the engagement of stakeholders.
General approach to vessel specification and design
19. As with any manufacturing project, vessel design proceeds from a high level
definition of basic requirements, outcomes or parameters and constraints
through to the production of detailed design drawings reflecting the complexity
of the vessel design and engineering.

20. Transport Scotland provides high level guidance on a specific vessel project
through VRDP, as described above. CFL provides a statement of operator
requirements (SOR) informed by that guidance. CMAL procure naval
architects to convert the SOR into a high level design, including initial General
Arrangement (GA) drawings. This is done through a project management
process which ensures that Transport Scotland and CFL can verify that
identified policy and operational requirements are met or, when opportunities
for refinement are presented during the design development process,
adaptations to Transport Scotland and CFL requirements are considered and
approved. The output is referred to as the tender design requirement.
21. In the case of a design and build contract, this tender design requirement is
presented to potential shipyards as part of the vessel procurement process.
Bidders respond to the invitation to tender with their proposed concept
design. The concept design demonstrates at a basic level that the tender
design requirement is capable of delivery. Once the contract has been
awarded, the contractor assumes responsibility for developing their
conceptual design into the basic design and then the detailed design.
Broadly speaking, the basic design relates to the hull form and mechanical
components of the vessel (steelwork and engine). The basic design drawings
are approved by the relevant certification authority (flag – in the case of 801
and 802 the Marine Coastguard Agency (MCA)) and classification society
(class – in the case of 801 and 802 Lloyds Register) and shared with CMAL
as customer for information and to allow observations to be made around
compliance with the tender design requirement. This leads to the production
of the final detailed design, which includes outfitting arrangement drawings.
This is an iterative process which can typically take around a year following
contract award. Under the standard shipbuilding BIMCO (the Baltic and
International Maritime Council) contract, there is no prohibition on the
contractor commencing construction work prior to approval of either the basic
or detailed design by flag, class, or observation by customer. However, any
decision to do so is taken at the contractor’s own risk.
On the 10th December 2014 CMAL issued invitations to tender to build 2 dual
fuelled ferries. The ITT (Invitation to Tender) was issued with the express
wording that the bidders should undertake to work in a collaborative and
innovative way with the buyer. Each vessel was to be capable of carrying 1000
passengers and 127 cars or 16 articulated lorries.
The conceptual design was prepared by CMAL. It sets out the main design
criteria for the vessel. Conventionally it should be reasonably well developed
before issuing the ITT. It is understood that only about 6 months was allocated
to develop the conceptual design and in view of the shortage of time, the
specification was prepared on the basis of merging 2 previous design
concepts. This rather rushed design process, to enable ITTs to be issued,
storing up problems for the future.

Inadequate consideration was given by CMAL to many of the fundamental
issues required to establish the feasibility of the conceptual design, both in
terms of accuracy and detail. The result was that CMAL’s requirements were
not adequately set out in the tender documents (which of course included the
conceptual design) and subsequently changed throughout the contract period.
Although FMEL was expressly required to follow good international
shipbuilding and marine practice this requirement was undermined by the
inadequacy of the conceptual design.
By way of example, the following areas of issue (by no means exhaustive) reflect
the problems which arose as a result of the inadequate conceptual design and
CMAL’s attempts to develop it after contract award:









general arrangement drawings
weights and increased draft
selection of the main engines
choice of propeller
LNG bunkering arrangements
passenger layout
innovative design and new technologies
classification society and regulation

22. A number of factors will influence the specification of a vessel. The base
criteria agreed among Transport Scotland, CFL and CMAL in the first and
subsequent VRDP reports, extant at the time of specification of the
requirements for 801 and 802, were that any new vessels should be:








safe;
reliable;
have sufficient cargo and deadweight capacity;
be suitable in relation to manoeuvring, berthing and station keeping;
achieve reasonable sea keeping and the comfort of passengers and crew;
have appropriate redundancy levels; and
deliver fuel efficiency and emissions reduction.

These criteria are kept under review and are expected to be updated in the
next iteration of VRDP to give increased weight in decision making to
emissions reduction and accessibility.
23. Safety. The safety record of both the CHFS and NIFS operations are strong.
Safety is deeply embedded in maritime law, regulation and design
requirements and in operational practices. Transport Scotland, CMAL and the
ferry operators are strongly committed to maintaining these standards and
addressing risks and issues.
24. Reliability. The provision of reliable services for the island and remote
communities served is at the heart of Scottish Ministers’ commitment to the
lifeline ferry network. The whole major fleet has been deployed in response to
demand growth. This has reduced the resilience of the fleet overall, with little
or no spare capacity readily available. The delivery of new tonnage provides
the opportunity to assess the value for money and affordability of retaining a
major vessel as to offer resilience within the fleet.

25. Cargo deadweight capacity. In the case of ro-pax vessels (roll on, roll off
vessels which carry both vehicular and pedestrian passengers), the
determinative characteristic of capacity will typically be the cargo
arrangement, with the space allocated to pedestrian passengers being a
secondary, consequential feature of the space required to deliver car and
other vehicular capacity. Capacity is determined by the size of the vehicle
deck, including mezzanine decks, and by deadweight. This is particularly
significant on routes with a high freight demand where on occasions a ship
has to sail with available deck space because the maximum weight capacity
has been reached (the Islay services using the MV Hebridean Isles is an
example of when this can occur).
26. Manoeuvring, berthing and station keeping. These are design aspects
which impact on service reliability. Many of the harbours on the CHFS
network are in historic locations and often offer limited manoeuvring space.
Well-known examples include Mallaig, Ardrossan and Lochboisdale. Berthing
in strong wind, swell and tide conditions is a highly skilled activity which
Masters and crew manage on a day to day basis, using a combination of
forward power and thrusters. Berthing needs to avoid heavy impacts between
ship and pier which risk damage to both as well as potential harm to
passengers from a “hard landing”. The specification for 801 and 802 includes
significant manoeuvrability and station keeping which should allow for strong
performance in poor weather and sea conditions, which are known to impact
upon reliability on their intended routes and are forecast to increase as a
result of climate change.
27. Crew accommodation. The inquiry has heard evidence on the requirement
for crew to reside upon the vessels serving the network. It has been
suggested that the maritime tradition of crews living aboard vessels is an
antiquated one being perpetuated unnecessarily. That claim incorrectly
suggests a passive continuation of working practices without reflection on
whether that remains the correct working model. It is correct that staff are
accommodated on some, but not all, vessels across the ferry network. The
factors which influence a decision on whether on board accommodation is
required include:


The availability of local crew: wherever possible CFL looks to recruit locally
to the home base of the vessel as it is recognised to improve overall crew
wellbeing. However, CFL reports that it regularly experiences issues in
recruiting the numbers of crew required locally in remote islands with the
requisite qualifications, experience and skills.



Where insufficient suitably qualified crew are available locally, the absence
of on-board crew accommodation would require local accommodation.
Notwithstanding the significant additional operational cost, sourcing
accommodation locally can be very challenging, especially in summer
months where availability is already limited for visitors to the islands.
When CFL has deployed additional crew as short-term relief, there have
been instances of crew being housed some 20 miles from the home port,
which also impacts on hours of rest and reduces the available operating
hours for the service / requires more crew to meet timetable requirements.



Service resilience. As crew on the major vessels are currently
accommodated on-board, the vessels can be deployed to anywhere within
the network (within the constraints of certain vessels and harbours). Were

crew to be based on-shore, when sailing the Master would need to be
confident that he or she would be able to return to the home port to enable
crew to rest. If there is a risk that the vessel will not be able to return to her
home port at the end of the operating day, the Master may take the
decision to cancel services earlier than what would normally be expected
resulting in an increase in cancellations. In some cases, the need to return
to the same port every night would require changes to current service
patterns and timetables which could increase the operating day (and the
crew requirement), or reduce the frequency of service, or restrict last and
first sailings to certain locations.
28. Redundancy. Mechanical parts can and do fail. Building some redundancy
in to the vessel specification enables a vessel to continue to operate in those
circumstances. For example, on the MV Loch Seaforth, the most recent
major vessel addition to the CalMac fleet, the combination of diesel electrical
and diesel mechanical propulsion give a high level of redundancy. The two
main engines can use IFO (intermediate Fuel Oil) and MDO (Marine Diesel
Oil) fuels. Backup diesel generators would allow her to operate to timetable
even with one main engine out of service. This does not represent an over
engineered solution, but rather a balanced approach to safeguarding
operational resilience.
29. Fuel efficiency and emissions reduction. Shipping faces significant
challenges in moving to zero or low carbon. Having introduced three dieselelectric hybrids to the fleet since 2011, Transport Scotland are keen to
explore the options of “second generation” hybrids as well as all-electric
ferries or other alternative fuels. For the major vessel fleet, the current size,
weight and power of batteries represent a barrier to deployment in the shortterm. Transport Scotland are considering hydrogen technology as a potential
long- term solution for major CHFS and NIFS vessels, but the technology is
not yet available for deployment. Until those technologies are established for
use in larger vessels, LNG is the preferred alternative fuel type to MGO. LNG is an
established technology. Although a transition fuel, LNG is a significantly cleaner fuel
than traditional marine diesel with lower sulphur emissions.

Ministers are planning an expansion of shoreside power supply for overnight
vessels, having supported its implementation at Stromness for the MV
Hamnavoe, and are supporting this overnight shoreside electric power supply
capability at Tarbert and Lochmaddy for vessel 802 as well as at Ardrossan
for 801.
30. One major vessel or two smaller vessels. This is relevant to the question
of balancing seasonal peaks in demand. Peak demand is modelled through
VRDP based upon a nine week seasonal peak period identified on a route
specific basis. However, that seasonal peak does not reflect periods of
(sometimes significantly) reduced demand throughout the year. Capacity to
meet the seasonal variation and ensure a proportionate resource allocation
can be met in one of two ways; either through the provision of two vessels to
deliver increased frequency of crossings; or through the provision of a larger
vessel, in some cases operating an increased number of sailings in the peak.
The former approach has been taken on routes to Cumbrae, Arran, and Mull.
For example, in the case of the main Oban-Craignure service to/from Mull, the
service is provided year round by the MV Isle of Mull, supplemented in the
Summer season by the MV Coruisk. This provides sufficient capacity during
the winter months using a single vessel and additional capacity in summer to
meet increased demand to travel, particularly for tourism. Alternatively, the

single large vessel approach creates opportunities for economies of scale in
terms of crew and fuel. For example, a ship the size and capacity of the MV
Loch Seaforth has a comparable core crewing requirement to significantly
smaller vessels such as the MV Hebridean Isles. The decision balances
resilience, operating cost and interoperability.
31. Standardisation. The inquiry has heard evidence from witnesses on the
standardisation of vessels and the benefits to increased resilience of interoperability and increased efficiency in production that accrue from a
standardised approach. Ministers are generally supportive of the concept of
standardisation, to the extent that this is physically practicable. Where vessels
can be built using standard components, Ministers acknowledge that this
should allow for design and construction time periods to be reduced and for
potential cost efficiencies to be identified. Standardisation of bridge, engine
and safety equipment will enable operator crew to move more easily between
vessels and for a smaller range of spares to be stocked.
32. However, although the principles around standardisation are sound, they do
not reflect the diverse maritime conditions across the 26 routes on the CHFS
network. Nor do the general principles reflect the demand variations across
routes or demand variations across seasons which are characteristics of the
Scottish ferry network. The introduction of a highly standardised fleet would
also require further standardisation of harbour infrastructure, with, in some
cases, very substantial investment required. Not all harbour infrastructure is
within the direct control of Scottish Ministers. These complexities distinguish
Scotland’s ferry network from that seen in other countries such as Norway
and make the introduction of a standard fleet more complex than might
otherwise have been suggested to the inquiry.
33. Vessels on the CHFS network are categorised as either major vessels
(designed to operate principally to or from a linkspan and with a Euro Class B
certification required for the classification of sea in which they operate), or as
non-major vessels (all other vessels in the fleet, usually operating short routes
from slipways or, in some cases, linkspans, in more sheltered waters). There
is already a high level of interoperability of vessels within the major and nonmajor vessel fleets. The small vessel fleet is almost entirely interoperable.
The major vessel fleet is too, though with some key exceptions:




The MV Loch Seaforth and MV Isle of Lewis, due to their length and
draft, can only operate to and from a small number of ports at present;
The Islay ports (Kennacraig, Port Ellen and Port Askaig) can only be
served by 4 of the 10 major vessels;
The only major vessel that can currently serve Mallaig is the MV Lord
of the Isles. Mallaig has only recently been brought back into use as a
major vessel port in order to provide a direct service to Lochboisdale.

34. Scottish Ministers’ aspiration would be to remove these exceptions over time
but in some cases the investment required would be very considerable and
would need to be assessed for affordability, value for money and alongside
other priorities. Ministers have previously responded to a RECC
recommendation that the Scottish Government should work with all harbour
owners to encourage a standardisation of ferry berthing points to allow greater
flexibility in the network and allow a wider number of vessels to access ports.
That work is underway.

35. The inquiry has heard anecdotal evidence that two vessels could be
introduced to serve every route across the whole of Scotland’s network for
£25 million per vessel3. Scottish Ministers do not recognise that cost as being
one which could reasonably meet basic operating requirements, given the
constraints highlighted in this submission. Nor does it take any account of the
potential additional ongoing costs of operating two vessels rather than one.
36. A balanced consideration of all of these factors is required when setting the
specification for a new vessel. The consideration is made more complex by
ensuring that the vessel must meet the requirements of the initial or primary
route identified through VRDP, while retaining sufficient flexibility to provide
resilience across the entire network, over the 30 year life of the vessel. A
balance must always be achieved, to ensure that investment decisions can be
taken in accordance with the principles of propriety, affordability and value for
money which underpin the Scottish Public Finance Manual.
The specification and design of vessels 801 and 802
Transport Scotland policy requirements
3–
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37. The first VRDP report published in 2015 forecast peak nine week vehicle deck
capacity utilisation rates on the Ardrossan Brodick route of 70% in 2017 and
73% in 2018. It also forecast peak nine week capacity utilisation rates on the
Uig - Tarbet/Lochmaddy route of 74% in 2016 and 76% in 2017. Utilisation
rates in excess of 70% are generally understood to be indicative of the point
at which customers begin to experience unmet demand on a service. These
routes were accordingly identified as priority routes for investment.
38. Those forecast demands were in fact exceeded, with actual recorded peak
vehicle deck utilisation rates on Ardrossan Brodick route of 80% in 2017 and
83% in 2018. Peak vehicle deck demand on the Ardrossan Brodick route is
now forecast to be around 95% in 2021, reducing to 68% in 2022 following the
impact of the introduction of MV Glen Sannox (801). The actual recorded
nine week vehicle deck capacity utilisation rates on the Uig Tarbert/Lochmaddy routes (combined) were 76% in 2016 and 76% in 2017.
Forecast peak vehicle deck demand on the Uig Tarbert route is now around
102% in 2022, reducing to 85% in 2023 following the introduction of vessel
802 into service. Forecast peak vehicle deck demand on the Uig Lochmaddy
route is now around 84% for 2022, reducing to 69% in 2023 following the
introduction of vessel 802 into service. The decision to identify these routes
as investment priorities has been proven to have been correct in the period
since the original decision was taken.
39. The impact that the Covid 19 pandemic will have on forecasts is currently
unknown. There are suggestions that people may need to travel less due to
increased homeworking and more remote meetings and may wish to travel
less due to health concerns or reduced disposable income. Equally there
may be an increase in staycations for people in the UK not wishing to travel
abroad, with islands seen as particularly attractive destinations due to low
infection rates and the opportunity to avoid crowded towns and cities.
Patronage will continue to be closely monitored as lockdown easing
progresses.
40. In the case of the Ardrossan-Brodick service, the Ferries Plan identified the
need for a second vessel for the majority of the summer season. The vessel
specification therefore aimed to meet forecast needs on the understanding
that the new vessel would be operating, during summer, alongside another
vessel. The Ferries Plan also noted that the introduction of new tonnage to
the fleet as a whole would provide the opportunity for the provision of
additional sailings on the route during the rest of the year.
41. In the case of Uig-Tarbert/Lochmaddy, the Ferries Plan concluded that both
services met their model service profiles. Additional sailings have been
introduced both before and after the publication of the Ferries Plan, to
increase capacity and connectivity. A further detailed analysis of carryings
and forecasts was undertaken for the Outer Hebrides STAG appraisal in
2019, which concluded that vessel 802 could provide an adequate service in
terms of capacity for some years to come; however this will need to be kept
under review once she has entered service and, as set out previously in the

VRDP, considered alongside other options including additional vessel
deployment. The Outer Hebrides STAG outcomes will feed into Transport
Scotland’s future planning work through the development of the successor to
the Ferries Plan.
CalMac Ferries Limited’s Specification of Operational and Technical
Requirements (SOTR)
42. In 2014, CFL procured naval architects to develop a detailed SOTR. CFL
identified key operational requirements in terms of fuel (LNG/MGO dual fuel),
vessel dimensions, passenger carrying capacity, vehicle carrying capacity,
deadweight, propulsion, manoeuvrability, passenger facilities and services,
redundancy and crew accommodation. The SOTR was shared with Transport
Scotland and CMAL. This provided an opportunity for discussion, for
assumptions to be tested and for high-level design options to be examined.
43. Although intended to operate initially on the Ardrossan- Brodick and Uig –
Tarbert/ Lochmaddy routes, the specification of vessels 801 and 802 was
developed to be suited to operating on multiple major CHFS routes, with
particular emphasis on efficient operation on medium distance routes (transit
duration from thirty minutes to five hours), including multi-port routes serving:
Uig, Tarbert, Lochmaddy, Oban, Coll, Tiree, Castlebay, Lochboisdale,
Craignure, Colonsay, Ardrossan, Brodick, Gourock (refuge), Ullapool (relief)
and Stornoway (relief). That was to provide inter-operability across multiple
routes and provide greater flexibility to improve network resilience over the
long term.
44. The requirement for passenger accommodation suitable for 1000 passengers
was included in CFL’s SOTR. This reflected the passenger capacity of the
existing vessels serving Arran and Mull, the MV Caledonian Isles and the MV
Isle of Mull respectively. As 801 and 802 were intended to be the first of a
standardised series of vessels, and were not intended to remain deployed on
their initial routes for their whole working life (and that will remain under
review), CFL was keen to ensure that the vessels could be deployed in future
on a wide range of major vessel routes, including those with a higher
passenger demand than on Uig-Tarbert/Lochmaddy. Since the determinative
characteristic of capacity will typically be the cargo arrangement, with the
space allocated to pedestrian passengers being a secondary, consequential
feature of the space required to deliver car and other vehicular capacity, the
ability to accommodate 1000 passengers was considered to reflect a
reasonable balance between known planned and potential future deployment
of the vessel, to provide flexibility and resilience across the network.
45. The crew accommodation on both vessels reflects CFL’s requirements of up
to 32 crew and 2 cadets. Crew numbers required for Passenger Certification
(PC) compliance are the minimum required to evacuate the maximum number
of passengers covered by the PC – note this does not have to equate to the
maximum number of passengers that can be physically accommodated. This
does not include hours of rest and crewing needed to meet timetable
requirements and retail offering. CFL is a major employer of cadets and

therefore supports UK shipping more widely and the promotion of seafaring as
a career. The accommodation levels were considered to be proportionate
and reasonable.
46. The vessels were designed as dual-fuel, enabling them to operate on either
LNG or marine diesel. LNG is an established technology. Although a
transition fuel, LNG is a significantly cleaner fuel than traditional marine diesel
with lower sulphur emissions. Dual fuel provides operational resilience.
CMAL’s tender design requirement
47. CMAL commissioned Wärtsilä, who partnered with Houlder, to produce tender
design requirements to capture Transport Scotland’s policy and CFL’s
operational requirements. These were issued with the invitation to tender.
48. CMAL appointed CFL representatives as panel members for the evaluation of
the tender submissions received, to ensure that the concept designs
submitted by bidders aligned with CFL’s SOTR, as reflected in the tender
design requirement. CFL was not a decision maker in the procurement
process, its input being restricted to advice on the narrow question of
adequacy of concept design.
Harbour upgrades
49. The SOTR put forward by CFL set out the dimensions of the vessel and
included a requirement that it would be able to berth in a number of CHFS
harbours (see above). It has been incorrectly suggested to inquiry that vessel
801 will not fit in to Ardrossan Harbour. CFL and CMAL have both confirmed
to Scottish Ministers that both 801 and 802 will fit into Ardrossan Harbour
without the requirement for modification of harbour infrastructure.
50. As noted in the submission from Transport Scotland officials to the then
Cabinet Secretary for Infrastructure Investment and Cities of 20 August 2015,
the risk of major infrastructure upgrades being required to accommodate the
vessels was considered to be low at the date of the approval of the voted loan
in CMAL favour4.
51. It was however known at the time of deciding to proceed with vessels 801 and
802 that ongoing investment would be required to the network of ports and
harbours, independently of vessel deployment plans. Of the principal ports to
be initially served by 801 and 802: Brodick and Uig were approaching life
expiry; Tarbert had been identified in the Ferries Plan as requiring major
investment during the period of the Plan; Ardrossan was known to have some
aging assets and a difficult approach; and Lochmaddy was in relatively good
4 https://www.gov.scot/binaries/content/documents/govscot/publications/transparency-
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condition but would need work within a 10-15 year period5. Engagement with
the various harbour authorities led to the production of masterplans which
addressed existing needs, and then to detailed designs for port
redevelopments in close consultation between CMAL and CFL, which
included consequential improvements including improved operational
resilience at Ardrossan in certain weather conditions.
Procurement of 801 and 802
52. CMAL issued invitations to tender to six pre-qualified shipyards on 10
December 2014. In keeping with the requirements of the OJEU process,
information was made available on both a ceiling and floor price. This was a
condition of the procurement process, does not prevent a bidder from
departing above or below those prices and not, as has been suggested to the
inquiry, an error or calculated move designed to alert bidders to the
acceptable budget or price. Seven tender submissions were submitted to
CMAL by the six shipyards by the deadline of 31 March 2015.
53. Although Scottish Ministers were not involved in the evaluation of bids
submitted to CMAL, the number of valid bids received suggested to Scottish
Ministers in their role as creditor to CMAL under the voted loan arrangement,
that there was nothing inherent in the tender design requirement which should
lead CMAL to question whether or not the tender design requirement was
reasonably capable of delivery at the contracted price by a competent
contractor. That view has been reinforced by evidence provided by the
Ferguson Marine Turnaround Director Mr Tim Hair, who advised the inquiry
that he sees no reason why the vessels should not have been capable of
delivery by FMEL6.
CMAL had no qualified Naval Architects within the organisation at that time and
did not engage sufficient expert resource in the process. During the contract
they added 2 Graduate Naval Architects to their team, given that weakness.
FMEL have serious doubts about the competence of CMAL to have questioned
whether or not the tender design requirement was reasonably capable of
delivery at the contracted price by a competent contractor.
Mr Tim Hair is not appropriately qualified to comment.
54. There has been some discussion before the inquiry about the terms of the
letter written by Addleshaw Goddard to RECC on behalf of CMAL dated 3
March 20207, with the suggestion made that only three of the tender returns
complied with the tender design requirement. The letter in fact confirms that
only one of the tender returns (Shipyard C) did not meet the baseline
requirements. It was confirmed in oral evidence by CMAL on 11 March 2020
that six of the seven returns met the tender requirement.
55. CMAL assessed the tenders returned. This included considering evidence of
experience, expertise, financial and physical capacity to deliver at the time of
contract award. The bids were assessed by CMAL on both quality and price
(50:50) and FMEL was identified by CMAL as the preferred bidder. Scottish
Ministers did not direct the outcome of the procurement process, nor did they
seek to exert any political influence over it.
56. The inquiry has heard inaccurate claims that the contract price was

announced by the First Minister before the contract price had been agreed. A
contract price of £48.5 million for each vessel was agreed between CMAL and
5 https://www.transport.gov.scot/publication/vessel-replacement-and-deployment-plan-2016/
6 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12478&mode=pdf#page=6
7 https://www.parliament.scot/S5
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FMEL. This was set out in a letter from CMAL to FMEL dated 28 August 2015
in which CMAL confirmed FMEL as the preferred bidder. The inquiry has also
received evidence of correspondence between the contracting parties’ legal
representatives which confirms that the schedule of payment milestones and
contract price had been agreed on this date8. The First Minister announced on
31 August 2015 that FMEL had been identified as preferred bidder. That
announcement was made at the FMEL yard, alongside and with the
agreement of Mr McColl, in FMEL’s knowledge of the contract price that had
been accepted by CMAL. Scottish Ministers had no role in determining the
contract value, nor did they seek to exert any political influence over it.
57. As is common practice, a number of drafts of the contracts were exchanged
between CMAL and FMEL during the period from announcement of preferred
bidder on 31 August 2015 and contract completions on 14 October 2015.
Throughout that period, Scottish Ministers were aware of discussion between
parties in relation to the provision of performance bonds9, but were not aware
of any negotiation on contract price. The contracts entered into were
internationally recognised and industry standard BIMCO design and build
contracts.10
58. The inquiry has expressed an interest in paragraph 17 of the submission from
the Ferries Unit of Transport Scotland to the then Cabinet Secretary for
Infrastructure Investment and Cities dated 20 August 201511, which states:
“As with any procurement, a legal challenge from one of the
unsuccessful shipyards cannot be discounted. CMAL have not identified any
particular risks in this regard and, in any case, are confident that any
challenge can be defended. That said, the relationship between Scottish
Ministers and Ferguson’s owner is well known.”
59. It is standard practice for Transport Scotland to advise Ministers of the level
and nature of any risk associated with a high value procurement, in
8https://www.parliament.scot/S5
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circumstances where Ministers would be authorising the award of a voted
loan from Transport Scotland to CMAL to fund the contract price from CMAL
to the preferred bidder. That includes risk of challenge of the outcome by an
unsuccessful bidder. Nothing more should be inferred from the inclusion of
that text in this context. The language in the final sentence simply seeks to
highlight the potential perception of a conflict which could exist given the wellknown role of Mr McColl on the Scottish Ministers’ Council of Economic
Advisers, his high profile political activity and his role in acquiring the shipyard
when it went into administration in 2014, an event with which Scottish
Ministers were actively engaged. Despite that potential perception, Transport
Scotland officials described the prospects of a successful procurement
challenge as being low.
Production Programme Review
60. Following a meeting between the then Minister for Transport and the Islands,
Mr Humza Yousaf, Transport Scotland officials, CMAL and FMEL
representatives on 3 Nov 2017, Mr Yousaf wrote to Mr McColl on 9 November
2017 reflecting parties’ agreement to a third party peer review of the
production programme for 801 and 80212. In taking this request forward,
Transport Scotland officials sought input from the Scottish Government
Portfolio, Programme and Project Assurance team, who helped to identify
Commodore Luke van Beek as an appropriately qualified and available
individual to assist in the completion to the peer review of FMEL’s production
programme. In describing the request for input, Transport Scotland incorrectly
referred to the task as a “bespoke Gateway Review”.
61. That inaccurate language has been referred to in subsequent
correspondence, including in evidence to inquiry by Commodore van Beek on
5 February 2020. However, there was no intention to undertake a gateway
review of the project. That error in language had no material bearing on the
identification of the appropriate candidate to undertake a peer review of
FMEL’s programme, nor on progress of that review, which is addressed in
greater detail in subsequent sections of this submission.

62. By the time the process of interviewing and identifying Commodore van Beek
as the suitable reviewer for Transport Scotland was complete, circumstances
had moved on considerably. There was by then a greater focus around
FMEL’s cash flow and loan requirements at which point it was determined that
Commodore van Beek would assume an alternative role for the Scottish
Government’s Economic Development Directorate as part of the certification
for loan drawdown as set out in later paragraphs.
On 9th November 2017, the Minister for Transport and the Islands – Mr Humza
Yousaf, agreed to arrange a third-party peer review of the production
programme and Independent Expert - Commodore Luke van Beek was
appointed to carry out this review. Commodore Luke van Beek has signed
all of his reports as ‘Independent Expert’. He was a highly competent individual,
well qualified to advise Ministers on the status of the contract and comment on
the relationship between CMAL and FMEL. He advised the Government to go
to Arbitration and stated:
“I believe the factors which have led to this position were outside FMELs
control. I repeat that I believe FMEL have the managerial and technical
capacity to deliver both ships”.
Despite being the only technical expert advising the Government - they ignored
his advice.

12 https://www.gov.scot/binaries/content/documents/govscot/publications/transparency-
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63. The Scottish Government’s Procurement Directorate did undertake a
focussed review for Scottish Ministers of CMAL’s procurement process for
vessels 801 and 802 in May 201813. The review concluded that:
“We found no evidence to indicate that there were any problems or areas
of concern arising from the procurement process,” and
“We found no evidence to indicate that at the point of contracts being
signed there was a lack of shared understanding between both parties as
to what was required under the contract (to the contrary, we found
evidence that both parties understood what was required).”
The conceptual design part of the procurement process carried out by CMAL
was flawed. See comments under Paragraph 21. It is fair to assume that the
Scottish Government’s Procurement Directorate failed to include an individual
sufficiently technically qualified in Naval Architecture and Marine Engineering
to review this crucial element of the procurement process.
64. The Scottish Ministers refute any allegation of incompetence, vested interest
or corruption in the procurement process. The explicit allegations made by Mr
Pederson to the inquiry to that effect14 are grave in nature, and made by Mr
Pederson without the benefit of any knowledge of or insight into the
procurement process applied. The Scottish Ministers also refute the inference
made to the inquiry that there had been political interference in the
procurement process.
The definition of corruption is ‘dishonest conduct by those in power’.
A reasonable justification for Mr Pederson’s questions could be the apparent
refusal of the Scottish Government and Transport Scotland, throughout the
dispute process, to be seen to hold CMAL to account following serious
concerns about their competence being raised by highly reputable Experts in
reports which were submitted to the Scottish Government.
They clearly have a vested interest in CMAL and if they have been abusing
their power to shield serious failures in CMAL, that would indeed be dishonest
conduct.
65. The Scottish Ministers have confidence in CMAL’s competence as a
procurement authority and are satisfied that the processes adopted in the
procurement of vessels 801 and 802 was robust.
As stated above, the conceptual design part of the procurement process
carried out by CMAL was flawed. It would appear that Scottish Ministers have
been ill-informed about CMAL’s competence as a procurement authority.
FMEL have submitted reports from several Independent Experts which
seriously challenged the robustness of the processes adopted by CMAL in the
procurement of vessels 801 & 802.

Contract Monitoring and Management
66. Neither Scottish Ministers nor Transport Scotland is a party to the contracts
for construction of vessels 801 and 802. CMAL was the client under the
contracts. FMEL was the contractor. It is a condition of the voted loan from
Transport Scotland to CMAL to fund vessels 801 and 802 that CMAL keeps
Scottish Ministers updated on progress of the vessels.
67. CMAL keeps Scottish Ministers informed of progress on the two vessels by
way of regular engagement with Transport Scotland officials and by regular
written updates. The updates address progress of construction of the vessels
and expenditure against profiled plans.
68. Transport Scotland also receives regular updates on all ferry and port/harbour
projects through the Network Strategy Group (NSG). The NSG is chaired by
Transport Scotland officials and includes senior representation from CMAL
and CFL. The NSG meets several times a year. The remit of the NSG is to
collectively implement the long term strategy for the replacement and
improvement in the ferry fleet and ferry related infrastructure. Vessels 801 and
13 https://www.gov.scot/binaries/content/documents/govscot/publications/transparency-
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802 have been a regular and significant feature of NSG reports and
discussions in recent years.
69. CMAL highlighted concerns about vessel delivery in its quarterly report
February – April 201615. The report describes a seven week delay to the
fabrication schedule, partly attributable to delays in the issue of hull structure
drawings by FMEL. CMAL reported assurances from FMEL that the
programme would be back on track by milestone 8 (50% fabrication),
scheduled for attainment by 14 October 2016. At this stage, the risk of late
delivery of the vessels was assessed by CMAL as medium, with mitigation
comprising on site CMAL supervision and regular progress meetings between
CMAL and FMEL put in place.
70. CMAL reported to the NSG in November 2016 that fabrication was behind
schedule, with delays anticipated to contracted launch dates. CMAL also
questioned whether the vessels could be delivered nine weeks apart as
planned. CMAL reported that, in what it perceived to be an effort to meet
milestones for tonnage, FMEL had been fabricating units without always
having the final approved drawings, and that consequently modifications were
required to some structural members on the already fabricated units. CMAL
also highlighted its view that few parts of the units fabricated had been offered
to the Classification Society for survey. During this period, CMAL continued
with onsite supervision and regular progress meetings between FMEL and
CMAL. A revised new build strategy and a revised cardinal date programme
were to be proposed by FMEL16.
71. In December 201617, CMAL reported to Ministers that key performance
milestones had been missed, with foreseeable delays to delivery of both
vessels. The December 2016 report outlined modifications proposed by
FMEL to bring the propulsion power predictions back in line with contract
requirements. The revised programme provided to CMAL by FMEL showed
hull inspection and launch in line with the original programme. However,
CMAL reported that while the 801 programme launch date of 24 August 2017
was likely to be met, that drawings, outfitting and installation may be behind
15 https://www.gov.scot/binaries/content/documents/govscot/publications/transparency-
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17 https://www.gov.scot/binaries/content/documents/govscot/publications/transparencydata/2019/12/ferguson-marine-key-documents-2016/documents/ferguson-marine-cmal-update-tonetwork-strategy-meeting-- 10-december-2016/ferguson-marine-cmal-update-to-network-strategymeeting---10-december-2016/govscot%3Adocument/Ferguson%2BMarine%2BCMAL%2Bupdate%2Bto%2Bnetwork%2Bstrategy%2Bmeeting%2B%25E2%2580%2593%2B10
%2BDecember%2B2016.pdf

schedule. During this period, CMAL continued with onsite supervision and
regular progress meetings between FMEL and CMAL, including an escalation
meeting between CMAL CEO Mr Kevin Hobbs, CMAL Director of Vessels Mr
Jim Anderson, the then FMEL Chairman Mr Keith Mitchell and FMEL
Managing Director Liam Mr Campbell to discuss the projects. An additional
progress report was provided to NSG on 17 January 201718. During this
period, Transport Scotland officials were satisfied that CMAL was taking a
responsible and diligent approach to managing the contracts and that all
reasonable steps were being taken by CMAL to manage contractor
performance.
72. By February 2017, some fifteen months into the contracts, FMEL had yet to
issue a detailed plan for fabrication, equipment installation, outfitting and
commissioning19. CMAL wrote to Transport Scotland officials on 8 February
201720 to express its concern that delays to delivery of vessels 801 and 802
were likely to exceed those permissible under the contracts with a best case
for delivery of 801 of August 2018 and for 802 of October 2018, possibly
February 2019. Transport Scotland officials highlighted CMAL’s concerns to
Scottish Ministers.
The propeller design was of fundamental importance. Only when it was
designed, was it possible to build a scaled down version, attach it to a model
of the hull and carry out the tank tests. The results of those tank tests would
determine the final lines of the hull and in particular the design of the stern
blocks.
As early as February 2016, CMAL was considering different propellers for
hulls 801 & 802. It was not until 3rd August 2016 that CMAL eventually chose
a single propeller design, a delay of 98 days.
By that date it was patently clear that the design of the stern blocks was likely
to be very badly delayed, since modelmaking and tank tests still had to be
carried out before detailed design could even start. Without the design of the
stern block, fabrication could not start.
Evidence presented suggests that CMAL were reporting the delays and
concerns to Transport Scotland and Scottish Ministers whilst concealing their
responsibility for the delay in the programme. Details of these delays can be
found in the HKA report which has been submitted to the Rural Economy and
Connectivity Committee and to the Scottish Government.

73. On 2 March 2017, the then Minister for Transport and the Islands met with Mr
Jim McColl, Chairman and CEO of Clyde Blowers Capital (CBC) (FMEL’s
parent company) and then Chairman of FMEL. At that meeting, the Minister
expressed concern at delays, and discussed the cash flow challenges of the
business21. Following that meeting, FMEL set up a ‘War Room’ and CMAL
noted in its updates that there was a ‘significant change in strategy’ and
‘energy and commitment around this project – previously it was drifting.’
18 https://www.gov.scot/binaries/content/documents/govscot/publications/transparency-

data/2019/12/ferguson-marine-key-documents-2017/documents/january-2017/ferguson-marine-cmalupdate-to-network-strategy-meeting -- 17-january-2017/ferguson-marine-cmal-update-to-networkstrategy-meeting -- 17-january-2017/govscot%3Adocument/Ferguson%2BMarine%2BCMAL%2Bupdate%2Bto%2Bnetwork%2Bstrategy%2Bmeeting%2B%25E2%2580%2593%2B17
%2BJanuary%2B2017.pdf
19 https://www.gov.scot/binaries/content/documents/govscot/publications/transparencydata/2019/12/ferguson-marine-key-documents-2017/documents/february-2017/ferguson-marine-cmalupdate-to-network-strategy-meeting -- 16-february-2017/ferguson-marine-cmal-update-to-networkstrategy-meeting -- 16-february-2017/govscot%3Adocument/Ferguson%2BMarine%2B%2BCMAL%2Bupdate%2Bto%2Bnetwork%2Bstrategy%2Bmeeting%2B%25E2%2580%2593%2B16
%2BFebruary%2B2017.pdf
20 https://www.gov.scot/binaries/content/documents/govscot/publications/transparencydata/2019/12/ferguson-marine-key-documents-2017/documents/february-2017/ferguson-marineemail-from-cmal-to-ts-re-progress-with-dual-fuel-ferries -- 8-february-2017/ferguson-marine-emailfrom-cmal-to-ts-re-progress-with-dual-fuel-ferries -- 8-february2017/govscot%3Adocument/Ferguson%2BMarine%2Bemail%2Bfrom%2BCMAL%2Bto%2BTS%2Bre%2Bprogress%2Bwith%2Bdual%2Bfuel%2Bferrie
s%2B%2B-%2B8%2BFebruary%2B2017.pdf
21 https://www.gov.scot/binaries/content/documents/govscot/publications/transparencydata/2019/12/ferguson-marine-key-documents-2017/documents/march/ferguson-marine-meetingbetween-humza-yousaf-and-cbc-including-cash-funding-situation-report-from-fmel -- 2-march2017/ferguson-marine-meeting-between-humza-yousaf-and-cbc-including-cash-funding-situationreport-from-fmel -- 2-march-2017/govscot%3Adocument/Ferguson%2BMarine%2B%2Bmeeting%2Bbetween%2BHumza%2BYousaf%2Band%2BCBC%2Bincluding%2Bcash%2Bfundi
ng%2Bsituation%2Breport%2Bfrom%2BFMEL%2B-%2B2%2BMarch%2B2017.pdf

CMAL and FMEL agreed formal meetings fortnightly to constantly monitor
progress. CMAL committed to continue to assist FMEL with their knowledge
and expertise. This was reflected in the April 2017 monthly progress update
from CMAL to Transport Scotland22.
Mr Jim McColl, Chairman of FMEL, met with the Minister for Transport and the
Islands to express his concerns at the delays being caused by CMAL and the
severe cashflow challenges this was causing FMEL. The significant variations
to the original contract went well beyond what would normally be expected in a
standard New Building Contract. He advised the Minister that FMEL had made
numerous attempts to engage with CMAL to address the impact of these
significant requested changes which were causing delays and substantial
increases in costs. Mr McColl expressed his concern that CMAL had repeatedly
refused to discuss the issues with FMEL and requested that the Minister
intervene to ensure meaningful discussion and engagement with CMAL on these
issues.
Unfortunately, no Government intervention took place and the standoff between
FMEL and CMAL continued.
74. It was clear by May 2017 that FMEL was experiencing cash flow difficulties.
Delays by FMEL in making supplier payments were impeding progress on the
vessels. The absence of a solution to FMEL’s financial position was
considered likely to result in failure of the project to deliver 801 and 802 under
FMEL’s stewardship. Transport Scotland worked with CMAL to identify
legitimate contractual measures to address the cash flow issues facing
FMEL. Ministers agreed to authorise an acceleration of payments under the
voted loan to CMAL, to facilitate payment by CMAL to FMEL under the
contracts for vessels 801 and 802. The final delivery payment was reduced
from 25% (£24.25 million) to 10% (£9.70 million), allowing payments of up to
£14.55 million to be brought forward and linked to additional production
milestones23. CMAL agreed a robust process with FMEL regarding the
spending of the £14.55 million. Invoices from suppliers were reviewed and
CMAL ensured that these were fully paid directly to the supplier. Some
invoices presented were rejected on the basis they related to other projects
and not hulls 801 and 802.
On 31st May, in an attempt to resolve the standoff between FMEL and CMAL,
the Chairman of FMEL, Jim McColl, met with the First Minister at Bute House
to request her intervention to facilitate meaningful discussions around the
significant changes and cost increases being experienced on the two ferry
contracts. Following this meeting, the First Minister asked the Director
General for Economy to lead a Government task force to work with both
parties to try and resolve matters. The First Minister also requested FMEL
to submit a summary of the cost overruns to date to CMAL.
The fundamental problem here was the need to address the additional costs
arising as a result of inadequate consideration being given by CMAL to the
fundamental issues required to establish the feasibility of the conceptual
design.

These substantial additional costs were putting a significant burden on
FMEL’s financial position.
The conceptual design was inadequately prepared by CMAL, this led to
problems post-contract award with CMAL attempting to develop the
conceptual design after the award of the contract.
What Transport Scotland and CMAL did was flex the milestone payments
whilst sticking rigidly to the original contract price when what was required
was an increase in the contract price to cover the significant cost increases.
Moving the deckchairs whilst the ship was sinking.
75. CMAL could not accede to all requests made by FMEL to support its
performance. In particular, a balanced view was taken that it was not possible
to revisit refund guarantee provisions, in line with a suggestion by FMEL that
the refund guarantee in place should be replaced by a guarantee by Scottish
Ministers. Nonetheless, Scottish Ministers are satisfied that CMAL exercised
all reasonable steps permissible under the contracts for 801 and 802 to
incentivise and facilitate FMEL performance, providing flexibility to support
FMEL cash flow position. Scottish Ministers gave separate consideration to
direct financial support available to FMEL, but this was done out with the
context of the contracts for 801 and 802, as discussed at section 8 below.
76. In June 201724, CMAL reported improvements in FMEL’s project
management. CMAL reported that in the four month period since the ‘War
22 https://www.gov.scot/binaries/content/documents/govscot/publications/transparency-

data/2019/12/ferguson-marine-key-documents-2017/documents/april-2017/ferguson-marine-cmalupdate-to-network-strategy-meeting -- 20-april-2017/ferguson-marine-cmal-update-to-networkstrategy-meeting -- 20-april-2017/govscot%3Adocument/Ferguson%2BMarine%2B%2BCMAL%2Bupdate%2Bto%2Bnetwork%2Bstrategy%2Bmeeting%2B%25E2%2580%2593%2B20
%2BApril%2B2017.pdf
23 https://www.gov.scot/binaries/content/documents/govscot/publications/transparencydata/2019/12/ferguson-marine-key-documents-2017/documents/may-2017/ferguson-marinesubmission-to-ministers-from-ts-re-funding-options-for-fmel---11-may-2017/ferguson-marinesubmission-to-ministers-from-ts-re-funding-options-for-fmel---11-may2017/govscot%3Adocument/Ferguson%2BMarine%2Bsubmission%2Bto%2Bministers%2Bfrom%2BTS%2Bre%2Bfunding%2Boptions%2Bfor%2BFME
L%2B%25E2%2580%2593%2B11%2BMay%2B2017.pdf
24 https://www.gov.scot/binaries/content/documents/govscot/publications/transparencydata/2019/12/ferguson-marine-key-documents-2017/documents/june-2017/ferguson-marine-cmalupdate-to-network-strategy-meeting -- 22-june-2017/ferguson-marine-cmal-update-to-networkstrategy-meeting -- 22-june-2017/govscot%3Adocument/Ferguson%2BMarine-

Room’ had been established, that FMEL had produced detailed plans, which
were being reviewed and updated in line with the usual iterative design spiral
process. Reports in July and August 2017 continued to report some progress,
but noting that updated cardinal dates for 802 were still awaited from FMEL.
Commercial Loans
77. FMEL is a Scottish Enterprise account managed business. Scottish
Enterprise engaged with FMEL on the funding needs of the business from
spring 2016 and, despite steps taken by CMAL to support the cash flow of
FMEL, it was evident by May 2017 that FMEL had a significant and urgent
funding requirement. Scottish Enterprise conducted a high-level review of
FMEL’s financial position in July 2017 which considered the trading
performance of the business for the four months to 30 April 2017. The review
found FMEL’s financial position to be weak: the business had a funding
requirement in 2017 and 2018, which peaked at circa £14 million in October
2017 and £27 million in May 2018. The review reflected on the financial
outlook presented by the business but did not provide a full independent
analysis of the circumstances.
78. In August 2017, the Scottish Government asked PricewaterhouseCoopers
LLP (PWC) to provide additional analysis of FMEL’s short-to-medium term
cash flow projections and review the options available for the Scottish
Government to assist the company with its funding requirements. Thereafter,
PWC were retained as the Scottish Government’s external commercial
advisers for what became known as ‘Project Poseidon’. This work was
commissioned independently of Transport Scotland, to avoid any actual or
perceived conflict of interest between Ministers’ shareholding and sponsorship
function of CMAL, and the respective commercial interests of CMAL and
FMEL under the vessel contracts.
79. FMEL’s costs on the CMAL contracts were running at circa £74 million by
August 2017 with costs to complete forecast by FMEL at circa £37 million –
some £14 million over budget. Management estimates based on a number of
assumptions including build progress showed FMEL had an immediate cash
requirement of £8 million in September with the peak funding requirement of
the business at close to £29 million by May 2018. PWC highlighted a range of
options to address FMEL’s funding requirement including a commercial loan
(ie debt provided on market terms) from the Scottish Government. PWC
advised that if no action was taken by the Scottish Government this risked
FMEL entering insolvency with the consequent risk of additional costs and
delayed delivery of the ferries to CMAL and, in turn, to the communities on the
CHFS network.
77-79:
The Scottish Enterprise Review confirmed that the substantial cost increases
were placing a significant financial burden on FMEL. The costs were now
running well-ahead of the original plan.
PwC provided further confirmation of the financial burden being placed on
FMEL and identified an immediate cash requirement of £8m and £29m by May
2018. They also highlighted the risk to the business if this funding was not
forthcoming.

Neither Scottish Enterprise nor PwC provided a full independent analysis
of the circumstances leading to the substantial increase in costs which
were hugely damaging to FMEL. Nor were they qualified to do so.
In May 2017 FMEL’s Chairman (JM) met with the First Minister to highlight his
serious concerns arising from the significant changes and cost increases being
experienced on the two ferry contracts and to raise a “red flag” on CMAL’s
handling of the contracts including their repeated refusal to discuss the issues
with FMEL.
The FM asked the Director General for the Economy to lead a Government
task force to work with both parties to try and resolve matters. She also
instructed FMEL to submit the current cost overruns to CMAL.
Despite numerous meetings with the Director General, Transport Scotland and
other Government officials – CMAL continued to refuse to discuss the issues.
In a genuine but by now despairing attempt to unblock the standoff, FMEL
issued a Notice of Mediation on 31st August 2017.
CMAL refused to agree to the proposed scope of the Mediation.
The Government did not actively seek agreement between the parties on the
scope of the Mediation.
80. Following due diligence undertaken by expert external commercial and legal
advisers, the Scottish Ministers made two commercial loans to FMEL for an
aggregate amount of £45 million. The first was an unsecured loan of £15
%2BCMAL%2Bupdate%2Bto%2Bnetwork%2Bstrategy%2Bmeeting%2B%25E2%2580%2593%2B22
%2BJune%2B2017.pdf

million to FMEL in September 2017, to aid cash flow for the vessels under
construction and to assist with business stability. Clyde Blowers Capital
(CBC) also committed at the time to providing further private funding to FMEL
under certain conditions although this investment did not materialise. On 20
December 2017, FMEL received the final £2 million instalment of the £15
million loan facility and absent further funding the business expected at that
time to exhaust its cash reserves by mid-to-late February 2018 – again risking
insolvency.
81. Once the £15 million loan was fully drawn, CBC asked Scottish Ministers to
enter into an intercreditor agreement with HCCI, the provider of surety bonds
to FMEL for hulls 801 and 802, in order to release £10.7 million of FMEL’s
own resources and support positive cash flow in the period to April/May 2018.
CBC negotiated with HCCI to accelerate the release of an additional £5.5
million (minus a fee) from the escrow account that provided cash collateral for
the surety bonds. HCCI had been due to release £5.2 million of cash
collateral to FMEL following the launch of the Glen Sannox in November 2017
but CBC agreed to postpone that payment while the potential larger collateral
release was negotiated. The intercreditor agreement confirmed the priority of
HCCI’s debt relative to Scottish Government debt and blocked any repayment
to the Scottish Government until HCCI’s claims were discharged in full.
80-81:
The Government task force continued to focus on the financial issues whilst
avoiding a detailed technical Expert Review of the contracts, which would have
given them a clear understanding of the underlying issues contributing to the
substantial increase in costs: which would have confirmed the case for a price
increase and allowed for constructive settlement discussions.
The Government’s expert external commercial and legal advisors were
accountants and lawyers. They confirmed the quantum of the additional costs
and how the funding could be put into the business to avoid being seen as
State Aid. At no time in that process did they engage naval architects or marine
engineering technical experts to review the contracts which would have
confirmed the flaws in CMALs conceptual design specification.
Concerned about the effect on the shipyard of any further delays in reaching
agreements, FMEL sought an independent assessment of the contracts and
appointed Naval Architects and Marine Engineering Consultants, Burness
Corlett Three Quays Group (BCTQ) to undertake the task. The brief was to
review the technical background of the contracts and the merits of a claim for
the substantial additional costs incurred.
JM sent a copy of this report to the FM. The report was damming of CMAL
and raised a “red flag” about their handling of the two contracts under
construction. The report was also forwarded to CMAL on the instruction of the
FM.
With CMAL’s continued refusal to engage in good faith, bilateral, commercial
negotiations to address the issues, Transport Scotland proposed an Expert
Determination Process, to which FMEL responded positively. The objective of
the process was to undertake an assessment of the claims thus allowing the
parties to proceed with a proper commercial discussion around an appropriate
price increase.

82. The release of the additional £5.2 million of cash collateral to FMEL via the
intercreditor deed in early February 2018 was quickly absorbed by the
business catching-up on delayed payments to suppliers and by late
March/early April 2018 the business was again running low on funds. In May
2018 the directors of FMEL presented a cash flow forecast to Scottish
Ministers that showed the business had all but exhausted its cash reserves
and had no viable route to access external funding including via CBC.
Against this background, and in the absence of viable options to resolve the
contractual dispute between FMEL and CMAL (which FMEL suggested would
have proven that sums were payable by CMAL to FMEL), a second loan from
Scottish Ministers of £30 million on a 10 year repayment term was agreed in
June 2018. The purpose of the second loan was to support cash flow and
assist diversification of the business. This second loan agreement: (i)
secured all funds owed to Scottish Ministers, (ii) created the potential for the
loans to be converted to equity in FMEL – potentially, up to full ownership in
the event the business faced insolvency, and (iii) committed CBC to inject
new funding into the business alongside the Government loan on equivalent
terms (captured in the Subscription and Shareholders Agreement). CBC
agreed to inject £8.5 million of new funding into FMEL structured in two
tranches.
FMEL did not want loans. They wanted a fair and equitable agreement on an
appropriate price increase. The loan was seen as a short-term bridging facility
until a settlement could be reached. CBC agreed to inject £8.5m in two
tranches. £3m alongside the Government £30m, and a further £5.5m
contingent on progress towards a settlement agreement.
83. The Subscription Shareholders Agreement committed CBC to subscribe for,
and pay for in full in cash, shares in the issued share capital of FME
(Holdings) Limited equal to 10 per cent of the loan drawdown from the
Scottish Government under the June 2018 loan agreement. As at 28
September 2018, the principal amount of the loan was £17 million (excluding
all accrued interest thereon), CBC was therefore obliged to subscribe for
shares on 28 September 2018, in accordance with the terms of the warrant

instrument and loan agreement. On 1 October 2018 Scottish Ministers were
notified by legal representatives of CBC that the company’s Investment
Committee would not invest the required sum into the business unless the
terms of the June 2018 agreement were amended. The failure of CBC to fulfil
its obligation to invest resulted in a breach of the terms of the loan agreement
and the Scottish Government notified FMEL and CBC that it was reserving all
rights and remedies available under the terms of the June 2018 agreement
and suspending further drawdowns against the £30 million facility. In
December 2018 Scottish Ministers signalled to CBC that they would be
prepared to consider amending the terms of the loan agreed in June 2018 to
facilitate the injection of CBC’s committed investment, subject to agreement of
acceptable commercial terms. The amended legal documentation was
concluded on 1 February 2019.
The drawdown of the £8.5m was always subject to approval by CBC’s
investment committee. The first £3m, if it went in as equity alongside the £30m
loan from the Scottish Government, would have ranked behind the SG £30m.
The changes requested by CBC were that the £3m would rank pari-passu
alongside the Government loan. A reasonable and fair request to which the SG
agreed. The additional £5.5m was always contingent on progress towards
settlement discussions. In the absence of a settlement, this would have simply
amounted to CBC subsidising a Government contract.
84. The second loan was not contractually tied-in with the CMAL ferries contracts
but given Ministers’ clear priorities the loan agreement allowed work on the
ferries to continue, alongside diversification of the business. Loan monitoring
was conducted by PWC (financial monitoring) and by an operational expert
(Commodore Luke van Beek) who was responsible for monitoring FMEL’s
performance against its high-level vessel delivery programme milestones and
resourcing plan. All loan reporting was commissioned by the Scottish
Government’s Economic Development Directorate.
The second loan was intentionally not structured by the Scottish Government
in a way that gave it the appearance of being contractually tied in with the
CMAL ferries contracts. However, all monitoring of the drawdowns on this
loan was exclusively against progress on the build and related spends on the
two ferries in a manner which effectively tied it in with the CMAL ferries
contracts.
85. The operational expert was not asked to investigate any contract issues
arising from the CMAL ferry procurement or to mediate in the dispute. He did
not report against the detail of the CMAL contract, either conformity to
specification or on the quality of FMEL’s workmanship, and he had no access
to the CMAL-FMEL contracts. He was asked only to be cognisant of the
contractual relationship and dispute between FMEL and CMAL. Cdre van
Beek was briefed on the contractual background by Scottish Government and
Transport Scotland officials, and had the opportunity to liaise with senior
representatives of CMAL on two occasions to gather some high-level
information on the vessels plan and progress. The operational expert
produced a total of eight written reports relating to the FMEL assignment: one
initial construction review, five loan drawdown reports and two quarterly
reviews. He also provided oral updates to the Director-General Economy
(Scottish Government) and Chief Executive of Transport Scotland in
December 2018 and to the Cabinet Secretary for Finance, Economy and Fair

Work in April 2019. Key points observed by Cdre van Beek in his reports
include:









the viability issues of FMEL as a commercial shipyard throughout the
period covered;
initial confidence in the programme resulting from an investment in
infrastructure, recruiting of new senior management and a new approach
to planning;
a well-executed plan to increase manpower to the necessary resource
level which had been delivered by the end of September;
difficulties resulting from the drawing approvals process, described as
emerging specification change;
failure of the design process to keep pace with the build programme;
challenges associated with sub-contractor engagement including liquidity
and cash flow and deliberate decisions to delay engagement of suppliers;
a deteriorating relationship between FMEL and CMAL; and
worsening FMEL cash flow.
Commodore Luke van Beek was involved in contract issues arising from the
CMAL ferry procurement. He did report on the challenges FMEL were having
with the way the CMAL were managing the contract. He had the opportunity
to liaise with senior members of CMAL who he found to be hostile,
aggressive, and rude, as was heard from his evidence to the RECC. This is
likely to have restricted his interaction with them. In one of his reports to the
Scottish Government he said:“I believe the factors which led to this position were outside FMEL’s
control. I repeat that I believe that FMEL has the managerial and
technical ability to deliver both ships”.
PwC put forward 3 options to the Government for the way forward
 Retender the contract
 Nationalisation
 Arbitration
Commodore Luke Van Beek said:“In my opinion (with the experience of all 3 of these options) Arbitration
offers the lowest price increase and shortest time delay to ferry delivery.
It also avoids any long term Government involvement in the shipyard
whilst allowing work to continue”.
He provided 8 written reports to the Government and several oral reports.
The Government refused to release all correspondence requested by Mr
Malcolm Warr under an FOI request: “An exemption under section(s) S.38 (1) of FOISA applies to some of
the information you have requested because it relates either to personal
information of third parties. This exemption is not subject to the ‘public
interest test’ so we are not required to consider if the public interest in
disclosing the information out ways the public interest in applying the
exemption.”

Relationship Management and Dispute Resolution
86. The discussions between Transport Scotland/ CMAL on contract performance
the Scottish Government/ FMEL on cash flow issues experienced by the
business were run in parallel. Ministers were keen, both in the context of their
interest as CMAL shareholder and in their wider interest in the importance of
FMEL to the local economy, to ensure that CMAL was acting as a responsible
client and not managing the contracts in a manner which might exacerbate
the contractor’s cash flow problems. Ministers had an equal interest, in the
context of their creditor interests under the voted loan to CMAL, to ensure that
the delivery of vessels 801 and 802 was not prejudiced by a client/ contractor
dispute. This was done in the context of a deteriorating client/ contractor
relationship between CMAL and FMEL, with Ministers unable to ascertain, on
the basis of information available at the time, a clear and consistent reason for
delays and price increases. Around 2017, FMEL indicated that it was
preparing a formal contract price increase (CPI) claim against CMAL. The
quantum of the claim was understood at that time to be around £17 million.
Ministers’ role was not to provide an extra-judicial dispute resolution function,
but rather to seek to broker a process between the contracting parties that
would allow work to progress on vessels 801 and 802.
The appropriate commercial action by the Scottish Government was to facilitate
a resolution to the dispute, even to the point of instructing a company in which
they were the sole investor, to take part in a proper independent review of the
dispute. Particularly in view of the magnitude of the financial impact on public
finances and the potential disruption to the Island communities.
Ministers were given information by the highly experienced management team
within FMEL who had made a significant investment in the local community,
including the creation of over 350 high quality jobs. Ministers were also
provided with two independent reports from highly qualified experts and were
also in receipt of several reports from their own independent expert,
Commodore Luke van Beek. Teams of highly experienced Naval Architects
and Marine Engineers. All of these sources gave Ministers a clear and
consistent reason for delays and price increases.
FMEL were not asking Ministers to provide an extra judicial dispute resolution.
In the face of overwhelming evidence from experts they were asking them to
facilitate a fair and equitable Independent Expert dispute resolution process.
87. FMEL made reference to multiple contract variations. The BIMCO contracts
contain provisions in relation to modification and change to the contract
specification. These allow the client and contractor to discuss any changes
proposed by either party to the specification as set out in the contracts, and
for appropriate adjustments to be made to the contracted price and timetable
for delivery. CMAL provided evidence of provision having been made for 81
changes to the contracted specification, 46 of which were initiated by FMEL
and 35 of which were initiated by CMAL. Appropriate price adjustment were
made, with an aggregate value of around £1.5 million, which sums were paid
by CMAL to FMEL. Scottish Ministers were provided with no evidence of
changes having been proposed by CMAL and rejected by FMEL on the basis
that appropriate price or programme adjustments could not be agreed.
Nonetheless, FMEL was persistent in its representations that multiple

changes had been requested by CMAL.
88. Changes to the contracted specification which are governed by the
modification and change provisions in the BIMCO contracts should be
distinguished from iterative design changes arising from the standard design
process of developing the basic and detailed designs, which is described at
section 4: General approach to vessel specification and design. The process
for agreeing these changes and for dealing with delays to client approval are
set out in the contracts, but no reliance was placed upon the contract terms by
FMEL. Ministers encouraged CMAL to act flexibly to ensure that feedback on
drawings was not being unnecessarily delayed, and that where work had
been completed by FMEL at risk and in advance of necessary approvals, that
certain concessions were being made to ensure that, where appropriate,
abortive work could be avoided.
89. FMEL and CMAL separately sought independent advice from experts but
were unable to agree on the output from those reports. To seek to progress
matters, Ministers encouraged parties to engage in a formal dispute resolution
process per the terms of the contracts.
90. The contracts provide for expert determination of disputes. FMEL was keen
to pursue the option of expert determination in relation to its proposed CPI
claim and outlined specific conditions under which this could be undertaken.
However, CMAL’s view based upon its own independent legal advice was that
the quantum of the dispute rendered expert determination an inappropriate
dispute resolution mechanism.
The quantum of the dispute was significant and required expert determination
to resolve the matter.
91. The contracts also provide for mediation. No agreement was reached on the
terms of the mediation. The preferred mediator was not available within the
required timescale.
92. The contracts make no provision for arbitration as an agreed dispute
mechanism process. The contracting parties did not reach agreement on
reference to arbitration.
87-92:
The frustration that FMEL had was CMAL’s refusal to discuss changes
and consequences once it was clear that the costs of the changes were
escalating at a significant rate. Approaches had to be made to the
Transport Minister and the FM to get them to meet to discuss these issues.
The FM at a meeting with FMEL Chairman JM, at Bute House on 31st May
2017, requested that FMEL submit the total amount of the cost overruns
to date to CMAL.
The CEO of FMEL presented a detailed breakdown of the costs to date to
CMAL, as requested by the FM. This was met with hostility by CMAL and
was followed by an unfittingly aggressive email from the CEO of CMAL,
closing off any further discussions on the matter.
Incredibly, following this meeting, CMAL refused to engage in any
meaningful discussions with FMEL on the significant changes and

consequential cost increases being experienced on both contracts.
FMEL issued a Notice of Mediation which was frustrated by CMAL
refusing to agree on the scope. Transport Scotland then proposed an
Expert Determination Process. Again, CMAL refused.
After a further appeal to the FM, on 3rd April 2018 to intervene, she
instructed CMAL to attend a round table meeting with FMEL, Transport
Scotland and representatives of the Government.
CMAL again refused all attempts to resolve the disputes through a formal
Resolution Dispute Programme.
The Government should never have allowed CMAL to refuse or frustrate
all attempts at a settlement of the dispute. They should have insisted on
their participation in a Dispute Resolution Process.
93. Mr McColl has provided oral evidence to the inquiry that the CMAL Board
threatened to resign over Ministers’ intervention in the dispute resolution
process25. Ministers have no record of the letter described by Mr McColl in
his evidence. The CMAL Board were aware throughout the process of the
need to act independently and to be mindful of their own fiduciary duties at all
times.
It is important to know that Mr McColl was told by Derek Mackay, then Cabinet
Secretary for Finance, that the Government had received a legal letter from
CMAL threatening that the Board would resign en masse if they (Ministers or
the Government) continued to interfere to unduly influence them as an
independent Board. He did not say that it was specifically related to the
dispute resolution process. It could have related to an earlier matter but was
clearly preventing Mr Mackay from ‘interfering’ with them as an independent
Board by instructing them to take part in a Dispute Resolution Process. This
was by far the best commercial way to resolve matters, however Mr Mackay
seemed very reluctant/afraid to do this because of the earlier threat which he
had explained to Mr McColl.
94. In the absence of agreement over the alternative dispute resolution processes
specified under the contracts, and in the absence of a formal CPI claim from
FMEL, Ministers encouraged parties to focus on what could be done going
forward to incentivise delivery. Cdre van Beek had been engaged by Ministers
to monitor FMEL’s performance against its high-level vessel delivery
programme milestones and resourcing plan as part of his loan monitoring role.
Drawing upon his insight in that role, Cdre van Beek was asked to propose
measures which could be taken by contracting parties to provide greater
certainty around cost and programme for completion of the vessels for
consideration by the contracting parties. Some suggestions including the
creation of a shared cardinal date programme and risk register were agreed in
principle but not taken forward by FMEL. Other suggestions which required
material modification to the contracted specification could not be taken
forward within the context of the publicly procured contracts. Cdre van Beek’s
independent assessment was helpful in assuring Ministers that all practicable

25 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12514&mode=pdf#page=33

measures to incentivise and facilitate contract performance had been
explored.
Against the background of CMAL refusing all attempts to resolve the dispute
through a formal Dispute Resolution Programme and the absence of the
Scottish Government as the sole Shareholder of CMAL insisting on them
engaging in one, the Director General for the Economy asked FMEL to put
together a formal CPI claim.
Commodore Luke van Beek agreed with FMEL that they only way they
could come up with a reliable vessel delivery and cost programme was if
CMAL would agree to freeze any changes to the latest contracts’
specification design.
The shared cardinal date programme and risk register were agreed in
principle by FMEL but could not be taken forward by them in the absence
of a commitment from CMAL not to make any further changes to the
specification design. Clearly if changes are made, risks change and
cardinal dates change. FMEL had been caught out too many times before
by agreeing to dates and programme milestones only to have CMAL
subsequently insist on changes which affected delivery then blame FMEL
for slippage in the programme.
Commodore Luke van Beek stated in his report to the Government:“against my original remit (a deliverable programme) I see
challenges since no programme exists. I believe the factors which
have led to this position were outside FMEL’s control. I repeat that I
believe FMEL have the management and technical capability to
deliver both ships.”
Material modification to the contracted specification could and should have
been the way to take things forward and could be taken forward within the
context of the publicly procured contract. FMEL supplied the Scottish
Government with their legal advice. However, without providing any
transparency on their decision, the Scottish Government said that they
disagreed with FMEL. CMAL were vehemently against any material
modification to the contracted specification, which appeared to influence the
Scottish Government’s decision.
95. In December 2018, FMEL provided CMAL with the detail that would form the
basis of its CPI claim, the quantum of which had by then increased to around
£66 million. FMEL did not however take the claim forward through the courts,
despite being encouraged by Scottish Ministers to consider this course of
action throughout the dispute period. Following detailed consideration of the
FMEL claim, CMAL responded in writing in March 2019 refuting all aspects.
Throughout the dispute period, Scottish Ministers were encouraging FMEL to
avoid disruption to the build programme and to avoid at all costs any lay-offs
of the workforce. This was the motivation behind the financial support put in
place by the Scottish Government to keep things moving until a Dispute
Resolution Process could be put in place. The loans were always considered

as short term throughout the dispute period, a financial bridge.
FMEL were not encouraged by Scottish Ministers throughout the dispute
period to take the claim forward through the courts. Quite the opposite.
FMEL did not take the dispute forward through the courts because they
believed, and were led to believe, by the Scottish Government task force, led
by the Director General for the Economy, that the Government were working
to support Dispute Resolution. She had requested that FMEL put together a
CPI claim.
Taking the dispute through the courts would only have been initiated at this
stage if all attempts to resolve the dispute by other means had been exhausted.
FMEL had the belief that the Government were still working to some sort of
dispute resolution.
Given the completion of a very detailed CPI claim by a highly qualified team of
experts, FMEL were sure that the Government would force CMAL into a formal
dispute resolution process. However, CMAL refuted all aspects of the claim,
continuing to block any attempt to resolve the dispute.
To take the claim through the courts would be hugely expensive and could take
several years. This would mean ceasing work on the vessels and laying-off
around 350 employees. This was a course that FMEL management and the
Government were very focussed on avoiding if possible. It was not a practical
option for FMEL, the workforce, the local economy, or the Island communities
depending on the ferries. It is grossly misleading and irresponsible of the
Government to say this was an option for FMEL to take at any time.
96. In April 2019, FMEL wrote to Scottish Government indicating that it was in a
position where it would have to make significant redundancies in order to
protect the financial position of the company and its creditors. In the absence
of a CPI claim having been lodged by FMEL, Scottish Ministers undertook to
obtain an independent view on the claim in order to move matters forward.
Both contracting parties were informed of this intention and FMEL indicated
that that removed the need for it to take decisions on redundancies at that
time.
In April 2019, FMEL wrote to the Scottish Government indicating that as a
result of CMAL’s response to the claim, it was now in a position where it would
have to make significant redundancies in order to protect the financial position
of the company and its creditors. Scottish Ministers were extremely keen to
avoid this and asked FMEL to hold off whilst they undertook to obtain an
independent view on the claim in order to move matters forward (presumably
towards a settlement).

Acquisition of Ferguson Marine Engineering Limited
98. Given the ongoing dispute and the anticipation of cash flow problems once
the loans had been fully drawn down, and in the absence of other solutions or
progress on the contractual claim, it was prudent that Scottish Ministers
considered all of the possible options and scenarios to move the situation
forward.
99. PricewaterhouseCoopers UK were appointed by Scottish Ministers in January
2019 to undertake this work. They were instructed to consider all possible
options against criteria of delivery of the vessels, safeguarding the
workforce, and supporting a future for the site against the background of
the Scottish Ministers acting on a commercial basis in relation to the loans
provided to the business. An initial long list of 29 scenarios were then tested
against a range of procurement and state aid considerations.
PwC put forward 3 options to the Government for the way forward




Retender the contract
Nationalisation
Arbitration

Commodore Luke Van Beek said:“In my opinion (with the experience of all 3 of these options) Arbitration
offers the lowest price increase and shortest time delay to ferry delivery.
It also avoids any long term Government involvement in the shipyard whilst
allowing work to continue”.
The obvious need was a clear understanding of the technical complications
with the contract which were threatening the delivery of the vessels, putting
the future of the workforce at risk, damaging their reputation and putting
the very future of the yard at risk.
The Government were already in possession of two detailed technical reports
by highly reputable consultants well qualified in Naval Architecture and Marine
Engineering. All they had to do was engage with their own independent Expert
Determination Process or insist on Arbitration.
The loans into the business were a means to fund ongoing work on the
vessels. PwC had already verified the costs that had gone into the ferries and
had been involved in the drawdown process of the loans by verifying that the
cash was being used to fund equipment and ongoing work on the vessels. The
real question to be answered was why the build of these two vessels was
costing so much. A question that could only be answered by appropriate
qualified technical experts, not accountants or lawyers.

100.
The decision of Scottish Ministers to continue with the construction of
both vessels has been described to the inquiry as a decision “just to get on
with it”. This is an inaccurate characterisation of the decision making process,
which has been lengthy, considered and based upon independent
professional advice.
Appropriate Independent Technical Expert Advice was not taken by the
Scottish Government. The only appropriate independent technical expert
reports were the two instructed by FMEL and submitted to the Scottish
Government. Both were highly critical of CMAL.
The continued absence of appropriate Independent Technical Expert Advice
gave the impression that the Scottish Government were going to great lengths
to shield and protect CMAL from detailed scrutiny.
Given the catalogue of obstacles to a fair and balanced case, it could be
speculated that the receipt of independent advice would undermine the overall
objective to shield CMAL from detailed scrutiny.
All through the dispute process, the Scottish Government were encouraging
FMEL to continue with the construction of both vessels and avoid any
manpower reductions as a result of the financial pressures. The financial
support from the Government was put in place to allow construction to continue
unhindered whilst they worked with FMEL towards a resolution of the dispute.
101.
This analysis identified a short list of three broad options, which were to
retender the work (with the potential for FMEL to secure this), administration
(work with an administrator to complete the vessels) or nationalisation.
Retendering the work was assessed as a higher cost option than proceeding
with the build out of the vessels, which would further protract the timeframe for
the entry into service of the required vessels. Retendering would also inject
further uncertainty, with the prospect that FMEL might not be the successful
bidder, and the increased risk that the jobs and skills at the yard be lost.
102.
In July 2019, two feasible options were therefore identified as being
available to Ministers with the potential to deliver the identified objectives of
delivery of the vessels, securing the jobs at the yard, and securing a future for
the yard and commercial shipbuilding on the lower Clyde. These were either
building out through administration without ownership or under public
ownership.
103.
The first option (build out of the vessels with the business in
administration) was excluded as this created significant risks. With the yard in
administration, Scottish Government would be required to negotiate with the
administrator to access the yard, creating significant additional cost pressures
and uncertainty for the workforce while access was negotiated. This option
thereby failed to align with Scottish Government’s objectives. Public
ownership remained the only viable option to deliver the vessels, and secure
the jobs and the yard.

104.
The value for money and strategic arguments for intervention in this
way were and remain strong. It represents the only option to secure the
delivery of vessels 801 and 802 within the shortest timescales. It addresses
the risks associated with an uncontrolled insolvency, it secures the existing
jobs, and it allows time to develop options for the future of the business. It
also lessens the risk of deterioration of the vessels under construction (and
the effects on service life) that might arise under a lengthy uncontrolled
administration and/or retendering process.
The clear advice from Commodore Luke van Beek was that arbitration
offered the lowest price increase and the shortest time delay to ferry delivery.
He also stated that FMEL had the managerial and technical capability to
deliver both ships.
105.
The normal process in an insolvency is for the immediate redundancy
of non-key personnel. Building out the vessels with the business in
administration would also have been likely to require a tendering exercise
which would have added considerable time and uncertainty. A decision on
the future of the business would then have been in the hands of the
administrator.
101-105:
The strong advice from the only independent expert, (with sufficient technical
knowledge of the two contracts and 17 months working with both parties)
Commodore Luke van Beek, was to engage with Arbitration and allow FMEL
to complete the vessels. This was the least cost and quickest way to
complete the vessels.
He stated in his report:“I believe the factors which have led to this position were outside
FMEL’s control. I repeat that I believe FMEL have the managerial and
technical capability to deliver both ships.”
The strategic arguments for Nationalisation of FMEL are seriously flawed and
this should never have been an option in the first place, far less an option
which should have been followed.
PwC put forward 3 options to the Government for the way forward




Retender the contract
Nationalisation
Arbitration

Commodore Luke Van Beek said:“In my opinion (with the experience of all 3 of these options) Arbitration
offers the lowest price increase and shortest time delay to ferry
delivery. It also avoids any long term Government involvement in the
shipyard whilst allowing work to continue”.
This situation has arisen as a result of the following:


The conceptual design by CMAL was inadequate. Many fundamental
design issues were not addressed or resolved by CMAL at award of the
contract and had to be resolved thereafter.





CMAL instructed changes to the engines and hull draft. These are
fundamental design issues which should have been resolved at
conceptual design stage but were not finally decided upon until well into
the contract period.
CMAL interfered in the design process. It:o involved itself in design matters in which it had no right to do so;
o required alternative designs to be investigated (in particular the
propellers); and
o delayed decisions and approvals.

In addition, there were numerous other changes and acts of omissions on the
part of CMAL which caused delay, disruption, and additional costs. These
were detailed in the HKA Report which was submitted to the Scottish
Government and the RECC.
The Scottish Government should have brought in Expert Naval Architects
and Marine Engineering consultants to work with Transport Scotland and
CalMac as partners in a task force to resolve the serious failures within CMAL
and to work with FMEL to expedite the delivery of the ferries and minimise
the additional costs.
Alternative CBC Proposals
106.
After receiving the output of the independent view described at
paragraphs 96-97, CBC proposed an alternative way forward that involved
restructuring the business under CBC control with significant investment
required by Scottish Ministers to complete the vessels. CBC’s proposal
offered no further investment in the business from them as owners and it
confirmed that CBC would not be providing FMEL with the remaining
substantial investment to which it had previously committed.
107.
Scottish Ministers gave due consideration to this proposal over a
number of weeks. However, after consideration it was confirmed to CBC that
this option was not viable given it raised significant risks in relation to
procurement rules and State Aid.
108.
For these reasons, pursuing the option of public ownership was, and is,
considered in the best interests of the workforce and the customer of the
vessels. The Scottish Government engaged with CBC around exercising
Ministers’ options to purchase the business in these circumstances, as set out
at the point the loans were agreed.
106-108:
There were various options to: “save the yard and the jobs” and this should
have been done in a way that minimised the costs to the public purse and
maximised the benefit to the workforce and the local community.
On 28th June 2019 Clyde Blowers Capital (CBC) made a proposal to the
Scottish Government under which they and Scottish Government would each
share 50% of the additional cost to complete the ferries. The comment that
CBC’s proposal offered no further investment in the business is totally
disingenuous.

112.
An agreement was reached between HCCI and CMAL that would see
HCCI pay a negotiated amount, release its securities and CMAL agree not to
call the bonds. This allowed for the option of Scottish Ministers’ control of the
business in the administration period. The Administrators of the business,
Deloitte, commercially marketed the business and sought and received bids
from prospective purchasers. At the conclusion of this process, the Scottish
Ministers’ bid was identified as representing the best return for creditors, and
thereby the successful bidder. Had an amicable commercial solution not
been available this could potentially have seen a significant period of
disruption and inactivity at the site – and potential substantial costs during that
period.
109-112:
As a condition of the contracts for 801 & 802 FMEL were required to put up a
cash refund guarantee. As part of the guarantee, they had paid HCCI for a
performance Bond and put up cash collateral and security over the business
and the facility as additional collateral for the Bond.
In other countries these Bonds are supported by Government through their
National Investment Banks and are not a burden on the company. Scotland
and the UK do not support their industrial businesses in this way. Competitors
from Poland, Germany, Spain, Finland and other countries do, creating an
uneven playing field for Scottish and UK businesses when competing against
competitors from these countries.
FMEL approached the Scottish Government when bidding for the contracts to
see if they could support the cash refund guarantees to ensure a level playing
field for FMEL bidding against other shipyards in particular those from Poland
and Germany. The Scottish Government said it would breach State Aid rules
and they could not do it. FMEL had to put in place as part of its cash refund
guarantee, a Bond from HCCI and had to give away the security in order to
secure the Bond.
When the management of FMEL were forced to consider the appointment of
an Administrator as a result of the financial damage caused by the two
Government contracts with CMAL for 801 & 802, they had to as a matter of
course inform HCCI. Administration would trigger a call on the Bond from
CMAL which was valued at £25m. This would in turn trigger a call by HCCI on
their security, ie the FMEL business and the facility in Port Glasgow.
The Scottish Government collaborated with CMAL to negotiate a deal with
HCCI which required CMAL not to call for payment of the £25m guarantee
under the bond in return for a significantly reduced payment by HCCI and
release of their first ranking security. This enabled the Scottish Government to
take the first ranking security over the FMEL business and the yard. These
discussions between the Scottish Government, CMAL and HCCI started before
the appointment of the Administrator and were conducted in a highly secretive
way (which has not been fully exposed) setting up the Government to be in a
controlling position on the appointment of an Administrator. This was highly
irregular and unusual.
Once the Administrator was appointed, the Scottish Government did something
else that was highly unusual and irregular. They asked to be appointed as
Managing Agents of FMEL in Administration in return for agreeing to cover all
costs in excess of the costs that would normally be incurred under

administration. There has been no transparency of this agreement with the
Administrator, nor has there been any transparency so far on the cost of this
arrangement during Administration.
Case for intervention
113.
The case for intervention was heavily influenced by the fact that the
Scottish public sector is the major customer of the business with specific and
important contracts in place for vessels 801/2. Other factors which impacted
on the decision to intervene included the impact on the affected island
communities and the consequences for employment in the Inverclyde area,
which is above the Scottish average on unemployment and has lower rates of
economic activity and employment than Scotland as a whole.
114.
Under public ownership, Ministers have full control of the activity of the
yard, employment and investment in facilities. This approach will provide
much greater visibility and control over the delivery of vessels 801/2, in
particular providing much needed certainty on the costs to completion.
113-114:
Under public ownership, the economic impact and employment prospects in the
Inverclyde area are being severely damaged.
Under the previous ownership, management had secured the opportunity to
participate in future defence orders, had booked orders for fishing and other
vessels and had created a lead position in hydrogen propulsion systems under
HySeas III. All of these opportunities have now been lost to the yard.

The Programme Review Board
115.
Ministers asked the new management team at Ferguson Marine to
prepare a report outlining the anticipated time and costs to complete vessels
801 and 802. A Programme Review Board was put in place to support that
process. Its principal function was to provide Ministers with assurance that
the report was being prepared in an appropriate manner, for example that the
correct questions were being addressed, a sensible approach being adopted,
and that the underlying assumptions were clearly identified.
116.
Members were selected on the basis of their particular industry or
sector knowledge and expertise. This includes a range of expertise from the
maritime sector including naval architecture, ferry procurement and
operations. It also includes experience from procurement and project
management of large scale public sector contracts generally and
representation from the workforce at Ferguson Marine.
117.
In August 2019, the estimated cost to complete the vessels was £81m.
The report from the Programme Review Board on the revised schedule and
costs for the delivery of vessels 801 and 802 was presented to Parliament on
18th Dec 2019. This provided information which allowed for a revised value
for money assessment of the plan to complete the vessels to be made. The
report identifies the estimated cost to complete the vessels as £110.3m. The
increase in the costs to complete the vessels reflects the immature design,
out of sequence working, and the number of defects identified by the
customer.
118.
This £110.3m figure includes a requirement for remedial work (£12.8m)
which reflects the fact that the care and protection of the vessels has been at
best inadequate over the last 2 years. It also includes £8.8m of contingency
and a requirement to invest in further equipment for the yard (£1.6m) to
enable the completion of the vessels. The performance penalty provision
(£800k) is also a contingency against the failure of the vessels to meet the
performance requirements of the contracts.
119.
The assessment of value for money should consider risk separately,
which implies a cost to complete of £100.7m and a contingency for risk of
£9.6m. Uprating the original tender cost using the GDP deflator suggested a
range of possible retender build costs of £101.8m to £106.6m, were this to be
retendered in 2019/20. The value for money calculation had clearly narrowed
significantly since the decision to nationalise the yard in August. The costs of
the 2 options were within an assumed 10% margin for error of each other and
there was no obvious value for money choice. However, neither was there a
case to step away from the original decision.
120.
In response to the Covid-19 pandemic, Ferguson Marine implemented
robust measures to protect public health and delivered a managed shutdown
of the yard by 27th March 2020. The managed shutdown put the yard in the
best possible state of readiness to reopen when appropriate. The yard
reopened for outdoor work only on 8th June, in line with Scotland’s route map

through and out of the Covid pandemic. Design work was able to continue
remotely and is progressing well. The MV Glen Sannox (vessel 801) will go to
dry dock in August in line with the schedule presented to Parliament in
December 2019.
115-120:
The anticipated time and costs to complete the vessels is still not known and will
not be known for some time.
At the point of Administration CMAL had paid £83m for work done on the two
vessels. The Scottish Government have since advanced a further £45m towards
the ongoing work on the two vessels and CBC have advanced a further £3m.
Giving a total cost, up until Administration, of £131m. The last estimate we have
for cost to completion is £110m taking the total to £241m before adding the costs
incurred during the period the Government was acting as Managing Agent.
121.
An updated report to reflect the impact COVID-19 has had on the
programme for the vessels will be presented to Parliament in due course.
Development of this report is underway, with the management team at the
yard leading a rigorous assessment of: the impact of the closure; the progress
that has been possible during the closure; the phased return to work in line
with Scotland’s route map through and out of the Covid pandemic; and
changes to working practices to allow for safe working.
Assurance on delivery of vessels going forward
122.
Relationships between CMAL and FMPG, at all levels of the
organisations, are strong and productive. The respective Project Directors
are in regular contact: the collaboration and constructive engagement, of
which this is an example, is supporting progress towards delivery of the
vessels.
123.
A schedule of programme review meetings is in place. CMAL and
FMPG have agreed that a monthly update will be provided to Scottish
Ministers which will address progress in delivery of the vessels.
124.
The monthly progress update will be submitted to Scottish
Government, presenting the agreed view of CMAL and FMPG on the progress
towards the delivery of the vessels where possible, and any differences of
opinion if these exist. A monthly report on costs will be produced by FMPG
and submitted to Scottish Government for consideration.
125.
The inquiry has heard some speculation on the quality of 801 and 802,
in particular it has heard evidence that, if there is rust and water ingress at this
stage, that the vessels will never be right. Rework on the vessels was
identified as part of the initial assessment and planning process and reference
is made in the report on the revised schedule and costs for delivery of the
vessels, as presented to Parliament on 18th Dec 2019. All rework is being
carried out to the appropriate standards and, where appropriate, will be
inspected and approved by Lloyds Register and MCA. There is no question
of the vessels “never being right.”
126.

Ministers have been consistently clear that they wish to be transparent

and will provide updates on the progress towards delivery of the vessels. The
nature and timing of those updates will be appropriate to the stage in the
process going forward.
Future of Ferguson Marine
127.
The Ferguson Marine business is now wholly owned by Scottish
Ministers. Ministers are mindful of the need to separate the functions of client
and contractor under the contracts for vessels 801 and 802 and have
implemented structures which allow for these clear distinctions to be made.
As a public body, the business in public ownership is supported by a
sponsorship team. This role is delivered by Ferguson Marine Response
Division, a team within Scottish Government and separate from Transport
Scotland.
128.
Ministers have committed to exploring options for a sustainable future
for the yard. Consideration of a possible pipeline of future work is be a key
element of this. As part of this work, officials are considering whether a
legally compliant route exists to allow for contracts for the delivery of vessels
required by Scottish Government to be directly awarded to Ferguson Marine.
This work is at an early stage and is complex. Officials plan to engage closely
with relevant experts, including the Competition and Markets Authority, to fully
inform this work.
Impact of delay on island communities
129.
Scottish Ministers recognise that the Clyde and Hebrides routes
operate with an ageing vessel fleet and that resilience impacts directly upon
the communities served. Those impacts should not be dismissed as a mere
inconvenience. Ferries provide a lifeline service which are key to accessing
work, school, healthcare and other essential services, delivery of essential
supplies and export of island products, supporting island and remote
economies and sustaining communities. Ministers recognise the description
provided to the inquiry by Mr Angus Campbell, Chair of the CalMac
Community Board, that a lack of confidence in ferry services can impact upon
people’s decision on whether to live and work on the islands, and impacts
upon the sustainability of the island communities themselves.
130.
These human impacts are at the heart of Scottish Ministers’
commitment to supporting lifeline services through continued investment in
ferry services across Scotland. Scottish Ministers will continue to invest in
ferry services in Scotland as reflected in the Islands Plan. Although lessons
should and will be learned from the costly experience of vessels 801 and 802,
that experience will not deter future investment.
Reflections
Community Engagement.
131.
The inquiry has heard evidence of consultation fatigue among
communities, and the seemingly conflicting view that Transport Scotland
should attend island communities more often to understand the issues
affecting them. Transport Scotland is already in the process of developing a
revised communication and stakeholder strategy. Transport Scotland

engages regularly with all stakeholders and values the input from these
discussions, but also understands the importance of communicating what
actions or decisions are being taken on the back of feedback received. That
includes providing a clear explanation of which organisation takes
responsibility for a particular decision, and reasons for decisions taken. A lot of
information has been provided by island communities through recent consultation
exercises, for example those undertaken to inform the National Transport Strategy
and the National Islands Plan, and the Committee’s own call for evidence.
Ministers are grateful to communities for their contribution in the discussion around
ferry services, and rely upon their input in policy development.

132.
We will publish a ferries stakeholder engagement strategy, setting out
the membership and purpose of each group and the specific policies or
projects to which that consultation will contribute.
133.
We will also continue to articulate where feedback received through
consultation exercises has informed individual decisions.
Standardisation of Vessels.
134.
As described in this submission, Ministers are already committed to the
principle of improved standardisation, but will take forward a specific piece of
work to identify the infrastructure upgrades and vessel replacements that
would be needed to achieve that outcome. That programme will not provide a
funding commitment for the individual projects, but will provide greater
transparency around the benefits and costs to fully deliver that outcome over
the longer term and the challenges to implementation. That is a substantial
piece of work, which will take time to deliver. This work has been put on hold
due to the need to focus efforts on the operational response to Covid-19 but
Ministers will provide the Committee with an indicative project plan once
developed, so that stages in the process and associated timescales are well
understood.
Reflections on the tripartite arrangements.
135.
The relationships between the various government departments and
Government owned entities involved in the provision of ferry services in
Scotland are well defined and enforced. However, Scottish Ministers are
aware of the perception which exists of a lack of accountability between
parties and takes that perception seriously.
136.
Transport Scotland will commission a review of the legal structures and
governance arrangements which exist between the “tripartite group” of
Transport Scotland, CMAL and CFL. Its purpose will be to ensure that the
arrangements and roles which have been in place for some time, continue to
reflect best practice in the circumstances which prevail at today’s date, and
can best equip Scottish Ministers to deliver their ambitions for efficient ferry
services across the CHFS and Northern Isles networks. Transport Scotland,
CFL and CMAL have each committed to engaging constructively in that
process and to reflect on any recommendations produced.
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