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SOCIAL SECURITY COMMITTEE 
SOCIAL SECURITY ADMINISTRATION AND TRIBUNAL MEMBERSHIP (SCOTLAND) BILL 

SUBMISSION FROM: Law Society of Scotland 

Introduction 

The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class 

professional body, understanding and serving the needs of our members and the public.  We set 

and uphold standards to ensure the provision of excellent legal services and ensure the public can 

have confidence in Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working 

in the interests of the public and protecting and promoting the rule of law. We seek to influence 

the creation of a fairer and more just society through our active engagement with the Scottish and 

United Kingdom Governments, Parliaments, wider stakeholders and our membership.    

Our Public Policy committees, including our Administrative Justice, Child and Family, Health and 

Medical Law and Mental Health and Disability committees, welcome the opportunity to consider 

and respond to the call for views from the Scottish Parliament’s Social Security Committee on the 

Social Security Administration and Tribunal Membership (Scotland) Bill. We have the following 

comments to put forward for consideration. 

1. Consultation and engagement

- Have you engaged with the Scottish Government on the issues addressed in this bill? If
so, how have you been engaged with the Government?

- Are you content with the expedited timetable for this legislation?

We have yet to engage with Scottish Government on the issues addressed in this Bill, though will 

be very happy to do so, to assist with the scrutiny, development and ultimate passage of the Bill 

through the Scottish Parliament.  

We appreciate that the current health crisis has impacted the timescales for legislation through the 

Scottish Parliament. We have expressed elsewhere the need for effective scrutiny of legislation 

through this situation, for instance, in our stage 1 briefing on the Coronavirus (Scotland) (No. 2) 
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Bill1. Our response to this call for views suggests reconsideration required, particularly around the 

provisions for claimant appointees, and we hope that there is sufficient opportunity in the 

expedited process to consider this approach to ensure adequate safeguards for vulnerable 

people.   

2. Terminal illness

- Did you engage with the Scottish Government on the terminal illness amendment to the
Social Security (Scotland) Bill in 2018, and if so, whether at the time they were content with
the term ‘medical practitioner’, and if so, what has changed?

- What training and skills should nurses have in order to act under the terminal illness
provisions?

- Should health professionals other than registered nurses should be included in the
definition of ‘appropriate healthcare professional’

We provided views, for instance, to the Social Security Committee’s call for views on the Social 

Security (Scotland) Act 20182 though did not engage specifically with the Scottish Government on 

the terminal illness amendment to the 2018 Act. It is crucial in situations involving terminal illness 

that dignity is ensured, certainty provided for the individual and speed in resolving the claim.  

Widening the category of qualified persons whose clinical judgement will be accepted in relation to 

diagnosis of a terminal illness seems appropriate. The suggestion of extending the remit to include 

nurses is welcomed, however, it may not be appropriate to go beyond that to Occupational 

Therapists, Physiotherapists etc., indeed it is not obvious why there would be any need to. 

Para 33 of the Explanatory Notes acknowledges that it would be necessary to amend Para 1 (2) 

of Schedule 5 of the Social Security (Scotland) 2018 Act to replace 'registered medical 

practitioner' to an 'appropriate healthcare professional'. With regards to this, the UK guidance 

(DS1500 forms) refers to 'medical professionals' which includes GPs, hospital doctors and 

nurses. It should be noted that the UK guidance states 'Macmillan or specialist nurses'3.  

In Scotland, it has been acknowledged (by the CMO, BASRiS consultation and others) that nurses 

in particular already have the required skills and interactions to take on responsibility for certifying 

a terminal illness, thus it is not clear what 'training or skills' should be required. In fact, it is not 

clear whether doctors have any specific training  in determining whether a patient has a terminal 

1
 https://www.lawscot.org.uk/media/368825/12-05-20-coronavirus-no-2-bill-stage-1-briefing.pdf  

2
 https://www.parliament.scot/S5_Social_Security/Inquiries/113._Law_Society_of_Scotland.pdf 

3
 https://www.gov.uk/benefits-if-youre-terminally-ill 
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illness under the meaning of the Act. We agree with the view at para 70 of the Policy 

Memorandum that 'defining in primary legislation which registered nurses are able to make this 

judgement by grade or job title', is not appropriate for the reasons outlined in that section. 

Extending the remit to nurses would thus bring Scotland in line with the rest of the UK, it is open to 

Ministers to consider mirroring the UK approach and allowing a subset, but not all, nurses to 

diagnose a terminal illness for the purposes of social security. Additionally, by extending the remit 

beyond doctors, the efficacy of the process is likely to be improved, allowing a more speedy 

response from the patient’s medical team, given that sign off would not be solely the responsibility 

of one group.  

Given these comments, and provided that the change will not make the eligibility of an individual 

who has a terminal illness depend on the individual producing any evidence of that fact beyond a 

diagnosis, we are content with this change.  

3. Claimant appointees

- Are you content with the proposed provisions on appointees?

An appointee can represent a claimant and receive payments on their behalf. The 2018 Act allows 

appointees where the person receiving the benefit payment has died or is an adult who lacks 

capacity. 

Section 1(2)(a) of the Bill extends the availability of the appointee provisions set out in section 58 

of the Social Security (Scotland) Act 2018 to adults who agree to the appointment. We appreciate 

that it may be helpful to have a system of appointeeship which is available to both incapable 

adults and capable adults who wish to someone to represent them and receive payments on their 

behalf. 

However, we are concerned that the current system of appointeeship set out in section 58 of the 

Social Security (Scotland) Act 2018 lacks sufficient safeguards to ensure full compliance with 

Articles 6 and 8 of the European Convention on Human Rights and with the UN Convention on the 

Rights of Persons with Disabilities. We are concerned that the proposed provisions on appointees 

in the current Bill replicate these issues in relation to adults who may be capable but may also be 

more vulnerable and susceptible to abuse. 

An ECHR-compliant mechanism for a capable adult to appoint someone else to manage their 

financial affairs exists under the Adults with Incapacity (Scotland) Act 2000 (the 2000 Act). Such 

an appointment is subject to various safeguards to ensure compliance with the ECHR, including 

clear procedures for appointment and termination, principles which guide the actions of the 

attorney and promote involvement of the individual, supervision by the Office of the Public 

Guardian, obligations to account, and recourse to legal remedies when things go wrong. The 

appointee system set out in the 2018 Act and extended by the current Bill does not include such 

safeguards. 
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Section 1(3) of the Bill modifies the provisions of the 2018 Act which relate to termination of an 

appointment under section 58 by the Scottish Ministers. Whilst it is important to have a system for 

termination of appointment in order that inappropriate appointments can be brought to an end, we 

are concerned that the provisions of the Bill do not go far enough in setting appropriate procedural 

safeguards, or in identifying who may raise concerns. In the case of an incapable adult, the 

proposed provisions state that the Scottish Ministers must consider whether to terminate the 

appointment if requested to do so by a person who has authority to act on behalf of the individual, 

or who resides with, and has care of, the individual. In cases of maladministration or financial or 

other deprivation of abuse, those listed in this section are the persons most likely to be 

responsible or complicit. Under equivalent provisions in the adult incapacity regime, any person 

claiming an interest may make a similar application.  It is not clear that such application may even 

be made by the individual himself or herself, particularly if that individual was deemed not to have 

adequate capacity at time of appointment but has subsequently gained such capacity.   

We are further concerned that the proposed provisions on termination do not comply with the 

requirements for procedural fairness in terms of Article 6 ECHR. Procedural fairness requires a 

determination by an independent court or tribunal. 

We note that the Policy Memorandum to accompany the Bill suggests that it may be appropriate 

for an appointee to be appointed in cases where an individual is capable but where Scottish 

Ministers find it necessary to withhold information that is considered harmful to a client. We would 

question the reasoning of this proposition, given that such an adult is required to agree to the 

appointment. It is difficult to envisage how an adult could be made aware of and agree to the need 

for an appointee without being made aware of the information that Scottish Ministers consider 

harmful to them. 

We note that the call for evidence does not seek views on section 2 of the proposed Bill, which 

relates to non-disclosure of information. We are concerned that these provisions allow the 

Scottish ministers to withhold information to which the person seeking it, including the individual 

himself or herself, would otherwise be entitled. We are concerned that such a requirement may 

not be human rights-complaint. 

- Is further detail required in the Bill, or can that detail can be left to regulations and/or
guidance?

We would suggest that it is appropriate for a human rights-compliant appointee system to be set 

out in primary legislation to ensure appropriate scrutiny. 

- How can vulnerable adults be safeguarded so they are not pressured into agreeing to
have an appointee?

As above, the 2000 Act contains several safeguards against undue influence and we would 

suggest that consideration should be given to incorporating such safeguards in primary legislation 
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relating to the appointee system. Specifically, a continuing or welfare power of attorney granted by 

a capable adult must be accompanied by a certificate completed by a practising solicitor, 

practising member of the Faculty of Advocates, or registered medical practitioner4 which confirms 

that they have no reason to believe the granter was acting under undue influence or that any other 

factor vitiates the granting of the power of attorney. 

There must in any event be significant doubt as to whether such an appointeeship can be validly 

put in place given the unamended relevant provisions of the 2000 Act.  Such an appointeeship 

without doubt amounts to a power of attorney (albeit by another name) in terms of Part 2 of the 

2000 Act.  Section 18 of the 2000 Act is clear in its terms:  ‘A power of attorney granted after the 

commencement of this Act which is not granted in accordance with section 15 or 16 shall have no 

effect during any period when the granter is incapable in relation to decisions about the matter to 

which the power of attorney relates’.  It would seem that the validity of many appointeeships will at 

best be uncertain unless it can be conclusively shown that the procedure for such appointment 

overrides the clear terms of the 2000 Act.  Otherwise, apart from other considerations, there could 

be substantial liability to public funds to meet liabilities to claimants not effectively discharged by 

payment to the purported appointees. 

- How do these new provisions compare with the provisions for DWP benefits?  

Our concerns regarding the human rights compliance of the above proposals also extend to the 

DWP appointee system, for the reasons set our above. 

4. Top-up powers: offences and investigations 

- Do you agree that the same provisions on offences should apply to the SCP as they apply 
to benefits legislated for under part 2 of the 2018 Act such as the best start grant?  

- Are there any other provisions that apply to benefits legislated for under Part 2 of the 
2018 Act that ought to be applied to the SCP?  

- Do you think that, on the same timescale, SCP could have been legislated for as a ‘new 

benefit’ under the 2018 Act?  

- In the longer term, should SCP should be legislated for as a ‘new benefit’ rather than a 

‘top-up’?  

- More generally, reflecting on this early experience of using s.79, whether "top-ups" is a 
useful provision in the legislation?  
 

4
 Adults with Incapacity (Scotland) Act 2000, ss15(3)(c) and 16(3)(c); The Adults with Incapacity (Certificates in Relation to Powers of Attorney) 

(Scotland) Regulations 2008, Regulation 4 
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- Do you have any concerns that top-ups will be subject to different rules from the reserved 
benefit they are topping up?   

 

It does not appear objectionable to have consistency between top-up powers and other benefits in 

terms of offences. The rationale for transferring recovery of overpayment to the First-tier Tribunal 

may have implications around legal aid, which is more widely available for court proceedings than 

for tribunals.  

5. Tribunals 

- Do you have any concerns about the preparedness of the tribunal service for dealing with 
devolved social security? 
The development of devolved social security will involve significant work for Scottish Courts and 

Tribunals Service and others. The development of this jurisdiction will see, as the Policy 

Memorandum states, a large volume of additional cases before the First-tier Tribunal Social 

Security Chamber and the Upper Tribunal. The Policy Memorandum further notes that there is not 

currently judicial capacity for these cases to be heard effectively.  The proposals in this Bill would 

allow for capacity to be increased temporarily, and it is important that the new system is not 

hampered by delays in resolution in the short term, or by attempts to address the backlog 

generated in the medium or long term.  

There is undoubtedly expertise that could be secured from existing judicial office-holders, 

particularly those dealing with reserved social security matters currently, as a result of this reform. 

However, we believe that this should be a temporary measure, either time-bound in legislation, or 

subject to monitoring or reporting. As the Policy Memorandum states, efficient delivery is at the 

heart of the new system, but there is also the opportunity to develop decision-making and 

resolution under a distinctive approach to social security under Scots law.  Ensuring effective 

judicial leadership of devolved tribunals is crucial, and not just in the area of social security but 

also, for instance, employment and we have expressed support in such contexts for the 

recruitment and retention of such specialist expertise, avoiding, for instance, cross-ticketing of 

judiciary from one area of specialism to another if practical to do so within resourcing and capacity 

constraints.  

 

For further information, please contact: 
Andrew Alexander 

Head of Policy 

Law Society of Scotland 
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