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SOCIAL SECURITY COMMITTEE
AGENDA
21st Meeting, 2018 (Session 5)
Thursday 1 November 2018
The Committee will meet at 9.00 am in the Mary Fairfax Somerville Room (CR2).
1.

Decision on taking business in private: The Committee will decide whether
to take items 7 and 8 in private.

2.

Subordinate legislation: The Committee will take evidence on the First-tier
Tribunal for Scotland Social Security Chamber and Upper Tribunal for Scotland
(Composition) Regulations 2018 [draft] from—
Shirley-Anne Somerville, Cabinet Secretary for Social Security and Older
People, Colin Brown, Solicitor, and Naeem Bhatti, Head of Complaints,
Re-Determinations and Appeals Policy, Scottish Government.

3.

Subordinate legislation: Shirley-Anne Somerville (Cabinet Secretary for Social
Security and Older People) to move—
S5M-14434—That the Social Security Committee recommends that the
First-tier Tribunal for Scotland Social Security Chamber and Upper
Tribunal for Scotland (Composition) Regulations 2018 [draft] be approved.

4.

Social Security and In-work Poverty: The Committee will take evidence
from—
Dave Semple, PCS Chair of Scotland Committee, PCS Union.

5.

Scottish Government Consultation on Social Security Investigation of
Offences Regulations and Code of Practice: The Committee will consider a
note by the Clerk.

6.

Public Petition: The Committee will consider PE01677 by Dr Sarah Glynn on
behalf of Scottish Unemployed Workers' Network, on mitigating welfare cuts.

7.

Social Security and In-work Poverty: The Committee will consider the
evidence heard earlier in the meeting.

SC/S5/18/21/A
8.

Pre-Budget Scrutiny: The Committee will consider a paper by the Clerk and a
draft letter to the Cabinet Secretary for Social Security and Older People.
Anne Peat
Clerk to the Social Security Committee
Room T3.60
The Scottish Parliament
Edinburgh
Tel: 0131 348 5182
Email: SocialSecurityCommittee@parliament.scot
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Social Security Committee
21st Meeting, 2018 (Session 5), Thursday 1 November 2018
Subordinate Legislation
Overview of instruments
1. There is one affirmative instrument for consideration at today’s meeting which is
the re-laid:
First-tier Tribunal for Scotland Social Security Chamber and Upper Tribunal
for Scotland (Composition) Regulations 2018
2. This Committee is the designated lead.
3. The DPLR Committee drew the original instrument to the attention of the
Parliament at its meeting on 2 October, and it was subsequently withdrawn by the
Scottish Government.
4. The Cabinet Secretary for Social Security and Older People will attend the
meeting to move the motion to approve the affirmative instrument.
5. The Policy Note and Instrument are attached. Further supporting documents are
available using the links below:
 Business and regulatory impact assessment
 Equality impact assessment
 Children's rights and wellbeing impact assessment
 Island screening assessment
Purpose
6. This instrument, when taken together with the other 6 Tribunal instruments, puts
in place arrangements to enable decisions of Social Security Scotland to be
challenged to an independent body.
Delegated Powers and Law Reform Committee consideration
7. The DPLR Committee considered the First-tier Tribunal for Scotland Social
Security Chamber and Upper Tribunal for Scotland (Composition) Regulations
2018 at its meeting on 23 October and did not raise any issues.
For Decision
8. Is the Committee content to recommend approval of this instrument?
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These draft Regulations supersede the draft of the same title which was laid before the Scottish Parliament
and published on 13 September 2018 (ISBN Number 978-0-11-103977-9). The draft is being issued free of
charge to all known recipients of those draft Regulations.
Draft Regulations laid before the Scottish Parliament under section 79(2)(c) of the Tribunals (Scotland)
Act 2014 for approval by resolution of the Scottish Parliament.

DRAFT SCOTTISH STATUTORY INSTRUMENTS

2018 No.
TRIBUNALS AND INQUIRIES
The First-tier Tribunal for Scotland Social Security Chamber and
Upper Tribunal for Scotland (Composition) Regulations 2018
Made

-

-

-

-

2018

Coming into force -

-

22nd November 2018

The Scottish Ministers make the following Regulations in exercise of the powers conferred by sections
10(2) and (3), 38(1) and 40(1) of the Tribunals (Scotland) Act 2014(1) and all other powers enabling them
to do so.
In accordance with section 11(2) of that Act, they have consulted the President of the Scottish Tribunals.
In accordance with section 79(2)(c) of that Act, a draft of this instrument has been laid before and
approved by resolution of the Scottish Parliament.
Citation, commencement and interpretation
1.—(1) These Regulations may be cited as the First-tier Tribunal for Scotland Social Security Chamber
and Upper Tribunal for Scotland (Composition) Regulations 2018 and come into force on 22 November
2018.
(2) In these Regulations—
―the 2018 Act‖ means the Social Security (Scotland) Act 2018(2);
―the 2015 Regulations‖ means the Scottish Tribunals (Eligibility for Appointment) Regulations
2015(3);
―the Chamber President‖ means the Chamber President of the First-tier Tribunal;

1

()
2
()
3
()

2014 asp 10.
2018 asp 9.
S.S.I. 2015/381, which was amended by S.S.I. 2017/274 and S.S.I. 2018/276.
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―the First-tier Tribunal‖ means the First-tier Tribunal for Scotland Social Security Chamber(4);
―ordinary member with disability experience‖ means a member of the First-tier Tribunal for Scotland
who is eligible for appointment under regulation 3D of the 2015 Regulations(5);
―ordinary member with medical experience‖ means a member of the First-tier Tribunal for Scotland
who is eligible for appointment under regulation 3C of the 2015 Regulations(6);
―process decision‖ means a decision made under section 38, 41(3) or 42 of the 2018 Act;
―reserved benefit‖ means a benefit which is to any extent a reserved matter within the meaning of
schedule 5 of the Scotland Act 1998(7); and
―the Upper Tribunal‖ means the Upper Tribunal for Scotland.
Composition of the First-tier Tribunal when deciding an appeal against a determination of
entitlement to assistance of a type provided for in Part 2 of the 2018 Act
2.—(1) The First-tier Tribunal, when convened to decide an appeal under section 46 of the 2018 Act
against a determination by the Scottish Ministers of entitlement to social security assistance of a type
described in Chapter 2 of Part 2 of the 2018 Act, must consist only of a legal member, except in the cases
described in paragraphs (2) and (3).
(2) In cases involving consideration of the impact of physical condition or mental health in connection
with entitlement to disability assistance, the First-tier Tribunal must consist of one legal member, one
ordinary member with medical experience and one ordinary member with disability experience.
(3) In cases involving consideration of physical condition in connection with entitlement to
employment–injury assistance, the First-tier Tribunal must consist of one legal member, and one ordinary
member with medical experience.
Composition of the First-tier Tribunal when deciding an appeal against a process decision
3. The First-tier Tribunal, when convened to decide an appeal under section 61 of the 2018 Act against a
process decision, must consist only of a legal member.
Composition of the First-tier Tribunal when deciding an appeal against a determination of
entitlement to assistance provided for by regulations made under section 79 of the 2018 Act
4.—(1) If regulations made under section 79 of the 2018 Act provide for an appeal against a
determination of entitlement to assistance by way of a top up of a reserved benefit, the First-tier Tribunal,
when convened to decide such an appeal, must consist of—
(a) a legal member;
(b) a legal member and one ordinary member; or
(c) a legal member and two ordinary members.
(2) In this regulation ―ordinary member‖ means an ordinary member with disability experience or an
ordinary member with medical experience.
(3) Where two ordinary members are allocated to a case under this regulation, one member must have
disability experience and the other member must have medical experience.

4

()
The First-tier Tribunal for Scotland Social Security Chamber is brought into being by S.S.I. 2018/XX.
5
()
Regulation 3D was inserted by S.S.I. 2018/276.
6
()
Regulation 3C was inserted by S.S.I. 2018/276. This followed from the insertion into the 2015
Regulations of regulations 3A and 3B, by S.S.I. 2017/274.
7
()
1998 c.46. The relevant section is F1 in Part 2 of schedule 5, which was amended by the Scotland Act
2016 (c.11), sections 22 to 28.
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(4) The authority to determine the composition of the First-tier Tribunal in respect of the alternative
compositions referred to in paragraph (1) is delegated to the President of the Scottish Tribunals, who may
sub-delegate the authority to the Chamber President.
Composition of the Upper Tribunal when deciding a case appealed from the First-tier Tribunal
5.—(1) The Upper Tribunal, when deciding a case appealed from the First-tier Tribunal to the Upper
Tribunal, must consist of—
(a) a member of the Upper Tribunal acting alone;
(b) two or three members of the Upper Tribunal;
(c) the Chamber President (except a temporary Chamber President), acting alone or with no more
than two members of the Upper Tribunal;
(d) the President of the Scottish Tribunals, acting alone or with the Chamber President or with no
more than two members of the Upper Tribunal; or
(e) the Lord President, acting alone or with the Chamber President or with no more than two
members of the Upper Tribunal.
(2) The Chamber President referred to in paragraph (1) must not have had any involvement in the case
prior to the appeal of the case to the Upper Tribunal.
(3) For the purposes of this regulation a member of the Upper Tribunal may be a legal member or a
judicial member but may not be an ordinary member.
(4) The authority to determine the composition of the Upper Tribunal in respect of the alternative
compositions referred to in paragraph (1) is delegated to the President of the Scottish Tribunals,
including—
(a) determining whether a member acting alone is to be a legal member or a judicial member;
(b) determining, in other cases, how many members are to be legal members and how many members
are to be judicial members.
(5) In this regulation ―judicial member‖ means a judge of the Court of Session.

Name
A member of the Scottish Government
St Andrew’s House,
Edinburgh
Date
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EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations make provision as to the composition of the Social Security Chamber of the First-tier
Tribunal for Scotland when dealing with appeals under specified provisions of the Social Security
(Scotland) Act 2018 (―the 2018 Act‖), or Regulations made under that Act which create a right of appeal.
They also make provision as to the composition of the Upper Tribunal for Scotland when dealing with
appeals from the Social Security Chamber.
These two Tribunals were established by the Tribunals (Scotland) Act 2014. The First-tier Tribunal is
divided into chambers based on the subject-matter of the cases before it. The Social Security Chamber, as
brought into being by the First-tier Tribunal for Scotland (Chambers) Amendment Regulations 2018 (S.S.I.
2018/XX), is empowered to deal with appeals in relation to entitlement to assistance of the types described
in Chapter 2 of Part 2 of the 2018 Act. It may have responsibility, also, for dealing with any appeals in
relation to claims for top up assistance by individuals entitled to receive reserved benefits, should
Regulations be made under section 79 of the 2018 Act to provide for such assistance, and including a right
of appeal. And it is empowered to deal with appeals brought under section 61 of the 2018 Act against
process decisions, including decisions as to whether something purporting to be an application for
assistance should properly be classed as such. Members of the Tribunals can be ordinary members, legal
members or judicial members according to criteria set out in the Tribunals (Scotland) Act 2014 and
Regulations made under that Act. This instrument sets out which member or members may deal with the
various types of social security cases before the two Tribunals.
A Partial Business and Regulatory Impact Assessment has been prepared and placed in the Scottish
Parliament Information Centre. Copies can be obtained from the Scottish Government Social Security
Directorate.
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POLICY NOTE
THE FIRST-TIER TRIBUNAL FOR SCOTLAND SOCIAL SECURITY CHAMBER
AND THE UPPER TRIBUNAL FOR SCOTLAND (COMPOSITION)
REGULATIONS 2018
SSI 2018/xxx
The above instrument was made in exercise of the powers conferred by sections 38(1) and
40(1) of the Tribunals (Scotland) Act 2014 (the 2014 Act). The instrument is subject to the
affirmative procedure. In accordance with section 11(2) of the 2014 Act the President of the
Scottish Tribunals has been consulted.
Policy Objectives
Background
The Social Security (Scotland) Act 2018 (the 2018 Act) allows Scottish Ministers to deliver
new, improved benefits, to replace the 11 Department for Work and Pensions benefits for
which legislative competence has been transferred to the Scottish Parliament. The Scottish
Ministers will deliver those benefits in a phased manner. The First Minister announced on 4
September in the Programme for Government that the first full benefit to be delivered by
Social Security Scotland (the agency) will be the Best Start Grant (BSG). The agency will
start making payments for BSG by this Christmas.
The Scottish Government has made clear its intention is to take a different approach that is
rights-based and to build a social security system that is founded on the principles of fairness,
dignity and respect ensuring those with lived experience of the current system co-design the
new social security system in Scotland. These ambitions are at the heart of everything the
new system will do, including how the tribunal system for social security appeals will
operate.
The Scottish Government has always been clear that people will have a right to challenge if
they believe that the agency has not made the right decision and that the process for
challenging a decision is as simple and straight forward as possible.
To ensure an individual is able to challenge the decision of the agency through an
independent institution, Scottish Ministers decided that a new chamber of the First-tier
Tribunal for Scotland will be created to hear appeals in relation to social security cases in the
Scottish system. This was decided against the background of discussions that are currently
taking place with the UK Government on the transfer of responsibility for the management
and operation of reserved tribunals, including the Social Security and Child Support Tribunal,
in terns of the changes to the devolution settlement brought about by the Scotland Act 2016.
The transfer will not take place prior to the first wave of social security benefits being
delivered by the agency and it has therefore been necessary to set up a new chamber of the
First-tier Tribunal for Scotland and ensure necessary provisions are made for the Upper
Tribunal for Scotland in relation to social security cases from First-tier Tribunbal.
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The 2014 Act allows Scottish Ministers to determine the composition of the First-tier
Tribunal or the Upper Tribunal when convened to decide any matter in a case before it.
These Regulations set out the composition of the Social Security Chamber of the First-tier
Tribunal for Scotland and of Upper Tribunal for Scotland when dealing with social security
appeals.
In relation to the Social Security Chamber, the default position will be that cases before it
will be decided by a legal member sitting alone. Exceptions will be made only where there is
a need for particular specialism, as in cases involving claims for disability assistance and
employment-injury assistance. In these cases legal members will always be accompanied by
an ordinary member with medical experience. In disability assistance cases, there will also be
an ordinary member with disability experience.
The possibility is left open that ordinary members with medical and/or disability experience
will be involved in any cases involving entitlement to assistance by way of a top-up of a
reserved benefit. A maximum of two ordinary members may be involved. In the event there
are two, one must have medical expeirence and the other disability experience. This will be a
possibility in practice only if the Scottish Ministers make Regulations to introduce top-up
and, if so, the Regulations carry a right of appeal. Top-up would allow Scottish Ministers to
provide assistance to a person entitled to a reserved benefit, if they were thought to be in
need of assistance over and above the level of that benefit.
The Upper Tribunal, when dealing with proceedings appealed from the Social Security
Chamber, may consist of one member, acting alone, or a group of two or three members,
acting together. Each of these members may be either legal or judicial members. There is
nothing to prevent there being two legal members, or two judicial members, as opposed to
one of each. Alternatively, the Chamber President of the Social Security Chamber may
become involved (assuming they have had no previous involvement in the case, and that they
are not assigned to the Chamber on a temporary basis). The Chamber President may act
alone, with the President of the Scottish Tribunals or the Lord President, or with a maximum
of two members of the Upper Tribunal. Again, the members may be legal or judicial
members. And again there is nothing to prevent there being two legal members, or two
judicial members, as opposed to one of each.
The definitions of an ordinary member with medical experience and an ordinary member
with disability experience will be set out in the Scottish Tribunals (Eligibility for
Appointment) Regulations 2015. The 2015 Regulations are to be amended by the Scottish
Tribunals (Eligibility for Appointment) Amendment Regulations 2018, which are due to
come into force at the same time as these Composition Regulations. For the purposes of
these Composition Regulations, a judicial member means a judge of the Court of Session.
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Consultation
There is no requirement to consult with anyone other than the President of the Scottish
Tribunals in relation to these Regulations. However, a consultation process was undertaken in
relation to the draft Regulations between January and July 2018. This included a full public
consultation and consultation with senior members of the judiciary that the 2014 Act requires.
In addition, the Social Security Committee of the Scottish Parliament undertook an evidence
gathering session with key stakeholders. The full public consultation lasted for 12 weeks and
took place from 22 January to 16 April 2018. There were 25 responses to the full public
consultation, 4 from individuals and 21 from representative organisations. The independent
analysis of the responses was undertaken by KSO Research. Where permission was received,
individual responses were published online on the Citizen Space website at:
https://consult.gov.scot/social-security/provision-for-social-securityappeals/consultation/published_select_respondent

The full Scottish Government response to the consultation is available at
www.gov.scot/ISBN/9781787812123

There was broad support for the proposals for the proposed composition of the Social
Security Chamber when determining cases relating to particular types of assistance. It was
suggested by some respondents that having an ordinary member with lived experience of the
relevant area of the social security system involved in all appeals, and especially those
relating to overpayments, may improve decision making.
The Scottish Government considered these views and is of the view that a legal member
acting alone, except for cases involving disability or employment injury assistance claims,
would achieve the outcome of making decisions fairly. Given that they are focussed on the
impact of a particular condition, there is clearly merit in having a requirement of targeted
experience in the contexts of disability and employment injury, and this might include lived
experience. In relation to other forms of assistance, such as early years assistance, there is
less likely to be significant advantage. And such a requirement would mean that a member
with suitable lived experience would always have to be found. This could lead to operational
issues and potentially delay decision-making.
The draft composition Regulations as consulted upon set out that social security cases before
the Upper Tribunal could be heard by a maximum of two members of the Tribunal, in
different permutations. These have been adjusted in response to feedback from the
consultation. The result is that cases may be heard by panels comprising up to three members
of the Upper Tribunal, rather than being restricted always to two members. And where the
Chamber President, President of the Scottish Tribunals or the Lord President is involved, they
may be accompanied by a maximum of two members of the Upper Tribunal, rather than this
being restricted to one. This is again a product of consultation; respondents to the
consultation called for this flexibility.
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Impact Assessments
The following impact assessments have been completed and are attached separately:
- The Equality Impact Assessment
- Islands Communities Screening Assessment
- Child Rights and Wellbeing Impact Assessment
Financial Effects
A partial Business and Regulatory Impact Assessment (BRIA) has been completed and is
attached. No impacts of this policy were found on business. The Scottish Courts and
Tribunals Service will be expected to handle appeals related to social security, which it does
not currently, and ensure sufficient members are available to deal with matters before the
Tribunal. The impact of the new system on local organisations is that they would be
expected to provide advice on the new system whereas the burden on such organisations
having to lodge appeals on behalf of their clients will be undertaken by Social Security
Scotland. The overall impact would therefore be neutral.

Scottish Government
Social Security Directorate
13 September 2018
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Social Security Committee
21st Meeting, 2018 (Session 5), Thursday 1 November 2018
Social Security and In-work Poverty
Introduction
This is the fourth evidence session of the Committee‘s inquiry into in-work poverty
and social security. The Committee will hear from PCS, who represent 51,000 staff
in the DWP including those working in Job Centres and in the UC service centres in
Glasgow and Dundee. This paper focuses on staffing issues in the delivery of
Universal Credit to people in work and suggests possible themes for discussion.
PCS made a written submission to this inquiry in August and the DWP group within
PCS has issued a bulletin detailing their concerns about UC staffing issues. This
paper draws on both. Participants in last week‘s roundtable also suggested some
questions and these are included in the paper under the relevant themes.
N.B This paper was drafted before the publication of the UK Budget.
Background
The DWP is the UK‘s largest government department responsible for pensions,
benefits, Job Centre Plus and the child maintenance service. It has reduced its
running costs (DEL spend) from c.£9bn to c.£6bn since 2009/10 and has reduced its
staffing (including NDPBs) from c.100,000 in 2012 to c.78,000 in 2018. (DWP
Annual Report 17/18).
With UC, DWP is taking on in-work benefits previously administered by HMRC and
housing costs which were previously dealt with by Local Authorities1.
The Department started work on Universal Credit in 2010 with an original completion
date of October 2017 (NAO 2018). The current expected date for completion of
‗managed migration‘ is 2023.
UC is described as ‗an on-line self-service system‘ UC claimant survey. Claims are
administered via online accounts by case managers in ‗service centres‘ and by work
coaches in Job Centre Plus offices. After claiming on-line, claimants attend a Job
Centre Plus interview to discuss the ‗claimant commitment‘ and, where necessary,
provide additional evidence to support the claim. Depending on the conditionality
requirements, they will then need on-going contact with a work coach (either in
person, by phone or on-line) and if there are issues with the claim they will need to
contact service centre staff either via the on-line journal or by phone.
1

HMRC will continue to deal with Tax Credits until everyone has moved over to UC. Local Authorities will
continue to deal with those people still on housing benefit which, at present, includes pensioners and those in
temporary and supported accommodation.
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The NAO report on UC Rollout in June reported positive staff feedback:
―The Department now has 12,000 staff using Universal Credit, and those we
spoke to were positive about the way the programme is being delivered and
the programme‘s response to feedback from staff.‖
It also reported that at full implementation, case managers would have a caseload of
919 and work coaches 343 and that:
―The current system is not as automated as envisaged in the Department‘s
operating model for the start of transition. It expected that functions including
payment calculation, appointment booking and management of advances
would be fully automated by the start of the national rollout of full service.
Much of the remaining development time will be spent replacing manual
processes and achieving the automation required.‖
This inquiry is focused on people who are in work for whom the main social security
benefit is working tax credit. In 2016/17 there were 149,000 families receiving
working tax credit in Scotland. There were also 59,000 families in work receiving
child tax credit but not working tax credit2 (Tax Credit Statistics 16/17). UC issues
that are likely to have a greater impact on this group compared to those not working
include:




Fluctuating UC awards due to fluctuating earnings or pay cycles that don‘t
match the UC assessment period
The minimum income floor for self-employed claimants and ‗surplus earnings‘
rules mean that UC awards are not always based on actual earnings
Administrative issues including: reporting childcare costs, reliance on
employers submitting correct earnings data each month and the need for selfemployed claimants to submit monthly earnings data

PCS raise the following main points in their written submission.




Lack of resources and training for staff to deliver a quality service
Policies, processes and staff resources to manage the transition from Tax
Credits to UC are not in place
Concerns which have also been raised by other organisations include:
o in-work conditionality
o cuts to the work allowance,
o splitting payments between members of a couple rather than making a
single payment into one bank account
o fluctuating awards due to the strict monthly assessment period being
‗out of sync‘ with payment cycles or changing due to fluctuating
earnings.

2

To qualify for WTC a person must be working at least 16 hours (and have children or are a disabled worker),
or are aged over 25 and working 30 hours, or are in a couple with combined hours of 24 hours with one person
doing at least 16 hours. It is therefore possible to be working and get child tax credit but not working tax credit.
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o that managed migration requires a person to make a new claim rather
automatically transferring them over from legacy benefits to UC3
With reference to areas of devolved responsibility the PCS consider that Scottish
Ministers should:
―do everything possible to mitigate the impact to claimants of legacy benefits,
including those receiving in-work benefits such as tax credits.‖
The main concerns of the DWP group within PCS around staffing issues for UC
include:






lack of staff leading to high workloads resulting in poor service
PCS has asked for a delay to rollout pending further staff recruitment
Further recruitment is planned by DWP, but PCS are concerned it is not
enough – particularly in service centres
PCS oppose outsourcing some telephone calls to SERCO (generally these
are calls relating to making appointments with JobCentrePlus).
Wide disparity in workload between teams

Theme 1: Transfer of ‘in-work benefits’ from HMRC to DWP
Tax Credits are run by HMRC, while DWP focused on out of work and disability
related benefits. In their written submission, PCS refer to:
―The policies, processes and staff resources that will support claimants to the
tax credit components of Universal Credit are not in place.‖
(A brief comparison of UC and Tax Credits is available in Annex 2).
In evidence to the Work and Pensions Committee on 18th October, Neil Couling
referred ensuring that, under managed migration, tax credit claimants realised they
need to make a claim for UC.
―We also have the problem of recognition with tax credit claimants. A number
of them do not recognise that they are on a form of benefit; so far as they are
concerned, they are customers of HMRC—strictly speaking they are—so they
don‘t recognise the DWP. There is a process to design and work through with
HMRC about the best way to bring tax credit claimants over to universal
credit.‖
The Committee may wish to discuss:



The scale of change for DWP staff in taking on ‘in-work benefits’ from
HMRC
What resources are required to manage that change

3

This point was put to Alok Sharma (Minister for Employment) at the Work and Pensions Committee on 18
October. He said: I want to be absolutely clear about this: what the regs do not say is, “You have a month and
then that‟s it, it‟s all turned off.” What it says is “a minimum of a month”. We can extend the period that
somebody has before they make their claim. (The draft regulations create a Ministerial discretion to extend the
deadline). (See para 34 Explanatory Memorandum)
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Theme 2: In-work conditionality and the role of the Work Coach:
The PCS is opposed to in-work progression that is anything other than voluntary.
Currently the DWP is operating a ‗light touch‘ regime while undertaking trials and
research in order to develop the policy. There are three earnings levels which are
relevant4.






Under the Administrative Earnings Threshold (AET) (£338 per month for
single people £541 for couples) you can be required to look for more work and
sanctions can apply.
Over the Conditionality Earnings Threshold (CET) there is no conditionality.
Expected hours are set by the work coach but are normally 35 hours a week
at the national minimum wage. It can be less if you have caring
responsibilities or health issues.
Between the AET and CET ‗light touch‘ conditionality means that, currently,
the Work Coach can make suggestions for increasing hours or pay but cannot
sanction you.

The DWP recently published the results of a randomised control trial which looked at
different models of ‗in work conditionality‘ for those earning between the AET and
CET.5 Conclusions included that:
―The trial did not find evidence of a statistically significant impact on self
reported earnings among participants 15 months after they started the trial.‖
Neil Couling (DWP) told the Westminster Work and Pensions Committee on 18th
October that:
―nobody is doing this (in-work conditionality) across the world, so we are doing
a proper evaluation of some tests that we are doing here. Only when all of
that is complete will we know whether it is worth investing in in-work support
in that sort of regard. I do not envisage it being part of the managed migration
exercise.‖
The DWP is planning to spend £8m on further developing the evidence base:
―including a large scale project to understand the support needs of future
cohorts of UC in-work claimants.‖ (PQ177568 answered 15October 2018).
The Office of Budget Responsibility (OBR) consider the role of the work coach to be
challenging:
―It is not clear how easy it will be to hire sufficient work coaches of good
quality, how they will behave in practice and how often their decisions will be
challenged.‖ (Welfare Trends, January 2018)
In the randomised control trial the role of the work coach was found to be crucial
although they varied in the extent to which interventions were tailored to the
4

Table 2.1 in the UC Full Service Claimant Survey outlines the conditionality groupings for all claimants –
whether in or out of work.
5
Claimants were assigned to frequent support (fortnightly meetings), moderate support (meetings every 8
weeks) or minimal support (2 telephone interviews). In the minimal support group, action was voluntary. In the
other groups, sanctions were possible. While 18% of claimants reported their UC stopping or reducing due the
trial – this may not have been due to sanctions. Only 2.4% were recorded as having been sanctioned.
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individual‘s needs. The discretion of the work coach was also raised in evidence to
this Committee. Commenting on the trial, Kirsty McKechnie (CPAG) said:
―It is evident that people‘s experience of universal credit very much depends
on the work coach and their use of discretion. That can give us reason to be
positive in some cases in relation to in-work conditionality but it can also
cause us concern, depending on how the work coach uses that conditionality.‖
(OR 27 September 2018 col 9)
The Westminster Work and Pensions Committee published a report on ‗in-work
progression‘ in 2016 which included consideration of the different type of role
required:
―They will need to address structural barriers to progression, such as access
to childcare, skills development and job opportunities, on a personalised
basis. They will also need to understand local labour markets and engage
with employers to a far greater extent than they have done before.‖
Similar concerns were raised by the OBR:
―DWP expects a lot of the modestly paid work coaches it is recruiting in terms
of tailoring interventions to the needs of individuals and families in the context
of local labour markets, setting conditions and monitoring compliance with
them.‖ (Welfare Trends, January 2018)
The PCS raise concerns about the volume of work that work coaches have. A recent
PQ (HL10281 answered 19 September 2018) stated that resources for work coaches
will be reviewed in 2019 ahead of managed migration.
―During 2019 we will test and refine our approach to ensure it is working well.
This will include testing work coach preparation and resourcing before we
take on larger volumes from 2020 onwards, and complete the process in
2023.‖
In last week‘s roundtable on foodbanks, participants raised the issue of:


How Job Centre staff identify and support claimants such as those with
literacy difficulties



Consistency of advice from Job Centres, particularly whether Job Coaches
offer help when starting work, such as a bus pass or money for an interview
suit.6 There was mention of Invergordon JobCentre working well with the local
foodbank.
The Committee may wish to discuss:



Whether the level of discretion afforded to work coaches is appropriate
and how to balance that with ensuring a consistent approach7
What would be a reasonable average caseload for a work coach and
how can that be achieved

6

This may have been a reference to the „Flexible Support Fund‟ run by Job Centre Plus. There is no exhaustive
list of the needs that may be met by the FSF, but examples include travel expenses, training courses and clothing
for interviews. The fund is explained in this House of Commons Library Briefing. SN06079 JobCentre Plus
Flexible Support Fund (2016)
7
discretion relates to conditionality, setting expected hours and offering additional support through, for
example, the flexible support fund
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Whether the current ‘light touch’ regime works well as an interim
measure pending policy decisions on in-work conditionality or whether
it needs to be adjusted in any way

Theme 3: Self-employed UC Claimants
For self-employed claimants, Universal Credit introduces:






An interview with a work coach who decides whether someone is ‗gainfully
self-employed.‘ Among other things, work coaches will check tax records,
business plans and marketing material as part of this test (OBR, 2018. p.68)
A Minimum Income Floor, set by the work coach, which assumes (after a 12
month start up period) a certain level of income. The default is 35 hours at
the relevant National Minimum Wage, but it can be altered.
Monthly reporting of income via a person‘s online UC account

The Committee has heard about the difficulties self-employed claimants have with
the design of UC. Victoria Todd (Low Income Tax Reform Group) said that:
―It simply does not work for people who are self-employed with fluctuating
earnings, which lots of self-employed people have.‖ (OR 27 September col
28)
Similar conclusions were reached by the Westminster Work and Pensions
Committee in their report in May this year on UC and self-employment. They said:
―UC was not designed with the self-employed in mind, and the Department‘s
new rules are uncharted territory.‖
Work Coaches receive additional training to support self-employed UC claimants.
―to enable them to understand the challenges faced by self-employed
claimants, and the wide range of expert business support available both
nationally and locally, so that they can sign-post claimants to this support and
encourage them to take advantage of it.‖8
Details of the training modules provided to Work Coaches have been posted on the
Work and Pensions Committee website.
The response also stated that on-line monthly reporting for self-employed earnings
has had positive feedback from claimants
―particularly in respect of the ease and convenience of reporting, at a time of
the claimant‘s choosing, and with a telephone reporting option still available
for those who need additional help.‖
In the roundtable on foodbanks last week one participant raised the problem of
accessing passported benefits if they get a ‗nil award‘ for UC. When someone‘s
wages fluctuate, they could cycle in and out of UC (although the minimum income
floor may minimise this). He said because standard letter states that the person is

8

UK Government Response to Work and Pensions Committee‟s 11 th Report: UC and self-employment.
Response published July 2018.
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not entitled to UC, he would not be able to qualify for help with passported benefits
such as NHS charges.9
The Committee may wish to discuss:





DWP staff experience of additional work coach training to support selfemployed UC claimants
Expectations placed on the work coach in deciding whether someone is
‘gainfully self-employed’
Extent to which self-employed claimants need additional help from DWP
staff when uploading their monthly income to their online accounts
Whether eligibility criteria for passported benefits needs to take into
account more than one assessment period to allow for people who may
move in and out of UC entitlement due to fluctuating wages

Theme 4: UC as a digital ‘self service’
UC is designed to be a digital ‗self-service‘ system with claims being managed by
claimants online. At full implementation, case managers would have a caseload of
91910. This high caseload is based on the assumption of claimants being able to
manage their claims online, often with minimal need for assistance.
A DWP survey of UC ‗full service‘ claimants11 found 54% completed their claim
online unassisted12. Substantial proportions of respondents contacted the service
centre. 39% did so before starting their claim, 45% did so while making their claim
and 60% did so after making their claim. Among those claimants that had been in
contact with the service centre seven out of ten (72 per cent) said their enquiry was
dealt with well.
PCS DWP branch raise concerns about high workloads leading to poor service to
claimants – including delays answering journal entries and calls to the service
centre. They are asking for a halt to roll out pending further staff recruitment. The
branch update states that managers have refused to consider further delay, and that
DWP intend to recruit a further 1732 additional staff up to March 2019. The PCS
submission to the Committee also raises their concerns about training and
resources.
―In the Service Centres in Dundee and Glasgow, Full Service staff with
caseloads of 500 claimants simply cannot manage to adequately support their
claimants in the way they know to be necessary.‖
Participants in last week‘s roundtable on foodbanks raised the issue of how
claimants with literacy problems and learning difficulties are supported to claim UC.13
9

For Free School Meals, 2 year old childcare and NHS Charges, eligibility is a UC award and income below a
certain threshold in the month preceeding application for the passported benefit. For Best Start Grant, the
criteria is a UC award in their current or previous UC assessment period.
10
NAO Rolling out of Universal Credit, June 2018.
11
DWP Universal Credit Full Service Survey, June 2018. 29 per cent of respondents were in paid work at the
start of their UC claim and 18% had previously claimed tax credits.
12
Where people had assistance is was mostly (60%) from friends, family or partners. 17% were assisted by
JobCentres
13
Universal Support is intended to assist claimants make digital claims and help with budgeting. CAS have
recently been awarded £39m to deliver universal support from April 2019.(DWP 1 October)
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The Committee may wish to discuss:





The workload of service centre staff dealing with Universal Credit claims
The impact of current resourcing issues on the service to claimants
Whether a ‘digital first’ approach will, in time, reduce the volume of calls
to UC service centres
How to identify and support claimants who will struggle with an online
claim – such as those with literacy difficulties

Theme 5: Childcare Costs
One aim of providing support for childcare costs is to support parents‘ employment.
UC is more generous than Tax Credits in its subsidy of childcare costs, in refunding
up to 85% of childcare costs for working parents (see annex 2). The Westminster
Work and Pensions Committee are currently looking at childcare costs as part of
their Universal Credit inquiry. The UC claimant survey (June 2018) found that 46%
of UC claimants who had claimed back childcare costs were satisfied with the
process.
Outwith social security, parents of 3 and 4 year olds and some 2 year olds are
entitled to 600 hours per year Early Learning and Childcare with plans to extend to
1,140 by August 202014.
There is also tax free childcare which provides up to £2,000 per year towards
working parents‘ childcare costs. However, if someone gets tax free childcare then
their entire UC or Tax Credit stops (not just the childcare element).
As roll-out continues, the number of working families claiming UC will increase, and
therefore, the number of claims for childcare costs will also increase. Problems
raised about childcare costs include:





The need to provide paper copies of receipts. A recent PQ15 stated that
electronic uploading of these via the UC online account has been available
since February 2018.
Payments, as with UC generally, are made in arrears (the same recent PQ
referred to the availability of interest free advance payments to mitigate this)
Administrative problems including entering the wrong amount for childcare
costs or missing them out of the UC payment. In their written submission to
this inquiry, CPAG said that: ―childcare cost are often not included in UC
payments or are paid at the wrong amount, causing parents difficulty paying
their childcare costs and jeopardising childcare arrangements.‖

14

It is available to 3 and 4 year olds from the term following their birthday. It is available to 2 year olds if the
family are on maximum working tax credit (earning under £6,420 p.a or on UC with an income below £610 per
month). There is a policy to extend provision to 30 hours a week (1,140 per year) by August 2020. In England
all 3 and 4 year olds are currently entitled to 570 hours, and if parents are working, current entitlement is 1,140
hours (i.e 30 hours a week in term time).
15
PQ 169051 answered by Alok Sharma 11th September 2018
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The Committee may wish to discuss:



Causes of any administrative issues in claiming childcare costs in
Universal Credit and possible solutions
Whether more needs to be done to align devolved and reserved
provision for subsidised childcare in order to support working parents.

Theme 6: Links with devolved policy
In their submission, PCS say they would:
―welcome an open discussion with the Scottish Ministers and the Committee
about the kinds of support that might genuinely help claimants to progress
their careers and improve their earnings prospects and about how this support
could be delivered in Scotland, for example through the new Social Security
Agency.‖
While Social Security Scotland does not have a remit for career development and
training, Skills Development Scotland does.
The PCS also refer to the broader issue of promoting the ‗Fair Work‘ agenda, which
includes promoting the voluntary living wage. A Fair Work Action plan is expected by
the end of the year.16
The Scottish Government has also proposed an ‗income supplement‘ as part of its
Child Poverty Delivery Plan, although no policy details have been announced.
The Committee may wish to discuss the potential for devolved policy to





Support in-work progression as a broader policy linked to devolved
issues (for example through Skills Development Scotland)
Address in-work poverty using devolved social security powers such
as top ups to reserved benefits, creating new benefits in devolved
areas and setting earnings thresholds on passported benefits
How areas of devolved policy, other than social security, can address
in-work poverty

Camilla Kidner
SPICe Research
26 October 2018
Note: Committee briefing papers are provided by SPICe for the use of Scottish Parliament
committees and clerking staff. They provide focused information or respond to specific questions
or areas of interest to committees and are not intended to offer comprehensive coverage of a
subject area.

16

S5W-18027, answered 27 August 2018
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Annex 1: Outline of Universal Credit
The following gives a broad overview of some of the main features of Universal
Credit with a focus on those aspects of particular relevance to those who are
working. The Office of Budget Responsibility estimates that, once fully rolled out, UC
will affect around a third of working households (para 4.80 Welfare Trends, 2018).
An overview of Universal Credit is available in SPICe briefing: SB 17-09 The
Introduction of Universal Credit (2017) and an update on the roll-out in HC Library
briefing 8299: Kennedy, S and Keen, R (218) Universal Credit roll-out: 2018-19.
Universal Credit (UC) is a monthly payment for people of working age (normally over
18), if they are not working or working on a low income.
Each claimant entitled to UC has a standard allowance, which is different for single
claimants and couples, and depends on the age of the claimant(s). The maximum
amount of UC is the total of this standard allowance and any additional elements that
the claimant qualifies for due to their circumstances (eg. whether they have children,
disabled children, are a carer or have limited capability for work).
The basic way that UC works is to add up the various ‗elements‘ to determine your
maximum UC. This is then compared to net earnings.
Parents and people with ‗limited capability for work‘ have £198 of earnings ignored (if
housing costs are included in the claim) or £409 if housing costs are not included.
The maximum award is then reduced by 63% of earnings (a ‗taper‘ of 63%). Many
types of unearned income (eg Carers Allowance) reduce the UC award ‗£ for £‘.
Some benefits are completely ignored for UC calculations – including the new carers
allowance supplement, DLA and PIP. People with capital over £16,000 are not
entitled to UC.
UC payments are made monthly in arrears, and are based on earnings received
during the ‗monthly assessment period‘. A person‘s circumstances are based on
their circumstances on the last day of the assessment period.
Information on earnings is provided to DWP from the HMRC ‗real time information‘
system which reports PAYE. Self-employed people must make monthly declarations
of earnings.
Up to 85% of childcare costs can be reclaimed, with a cap on the maximum amount
given of £646.35 per month for one child and £1,108.04 for two children.
Housing costs are also included in UC and provide a contribution towards rent.
Whether or not full rent is covered depends on circumstances and income.
The benefit cap does not apply if household net earnings are above £520 in the
monthly assessment period.
By December all areas of the country are expected to be running the ‗full service‘ (i.e
people cannot apply for the benefits which UC is replacing). ‗Managed migration‘ of
existing claims of legacy benefits to UC is expected to start in July and run until
2023. People will be told they need to claim UC and their existing benefits will stop.
There will be transitional protection for those claiming UC under ‗managed
migration.‘
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Annex 2: Comparison of Tax Credits and Universal Credit
The following compares the main design features of Tax Credits and Universal
Credit. It is based on CPAG Tax Credits: Moving on to Universal Credit. A useful
comparison between UC and WTC in relation to self-employment is available from
RevenueBenefits.
Tax Credits

Universal Credit

Must be working a minimum number of
hours to qualify (either 16, 24 or 30 hours a
week)

No minimum hours rule.

No conditionality

In-work conditionality (currently ‗light touch‘)

70% of childcare costs paid up to £122.50 a
week for one child or £210 for two or more.

85% of childcare costs up to £564.35 for
one child or £1,108.04 for two or more.

Income assessed over the tax year, with
annual review.

Monthly assessment period based on
actual earnings in the month.

Changes to annual income under £2,500
are ignored and do not lead to reduced Tax
Credit award

Award adjusted to reflect changes in
income each month.

Maximum award reduced by 41% of gross
annual earnings above £6,420 p.a.

Maximum award reduced by 63% of net
monthly earnings. Those responsible for
children and those with limited capability for
work have £198 income ignored (if housing
costs are not included) or £409 otherwise.

No capital limit

Those with more than £16,000 in capital do
not get UC (but there is some transitional
protection)

Two child limit only affects children born
after 6 April 2017.

From February 2019, two child limit applies
regardless of birthday.

Disabled worker element £3,090 if working
at least 16 hours and get a benefit such as
PIP or were getting ESA, and have a
disability which puts you at a disadvantage
in getting a job

No disabled worker element, but there is a
work allowance for those with limited
capability for work (see above)

The ‗maximum amount‘ includes elements for disabled children if the child receives certain
rates of DLA or PIP. The amounts vary as follows:





any rate of DLA/PIP: £3,275 p.a
/£272.92 per month
highest rate care DLA/enhanced
daily living PIP: £4,600 p.a/£383.33
per month
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any rate DLA/PIP: £126.11 per
month (=£1,513.32 p.a)
highest rate care DLA/PIP enhanced
daily living PIP: £383.86 per month
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Social Security Committee
21st Meeting, 2018 (Session 5), Thursday 1 November 2018
Consultation on the Investigation of Offences regulations and Code of Practice
for Investigations

1. To inform any response the Committee might make to the Scottish Government’s
consultation on the Investigation of Offences Regulations and the Code of
Practice for investigations, the Committee agreed at its meeting on 27 September
to seek written views.
2. The Committee received one response which was from Inclusion Scotland. They
are extremely concerned about the power to compel organisations and
individuals to comply with requests for information.
For Decision
3. As the Committee’s only response was from Inclusion Scotland who will be
responding directly to the Scottish Government’s consultation, the Committee is
invited to note the points raised.
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Written
Submission
Social Security Committee: Investigation of offences
regulations and code of practice
Background: Inclusion Scotland is a „Disabled People‟s Organisation‟ (DPO) – led by
disabled people ourselves. Our mission is to ensure that policy affecting the everyday lives
of disabled people in Scotland is informed by, and reflects their views, so that the full
inclusion of disabled people in to all aspects of Scottish society can be achieved.
Inclusion have consulted widely with disabled people on Social Security and Welfare
Reform related issues and continue to seek their views on emerging policies and
regulations. We are sharing our concerns on the draft regulations with the Committee and
will be making very similar points in our consultation response to Scottish Government.

Concerns:
1a. Do you agree with our approach to requesting information in regulation 4 of the
Investigation of Offences regulations, as shown in Box 1 and outlined in paragraphs
26 to 30?
Inclusion Scotland have very deep concerns about the extension of investigatory powers
to compel any and all agencies and individuals to comply with requests for information in
relation to possible social security related offences. We believe that this would make it
impossible for Third Sector Agencies, and their employees, who provide services to their
clients on a confidential basis to continue to offer such services on that basis in the future.
If the Social Security Agency had the power to compel agencies such as Women's Aid to
reveal information supplied to them on a confidential basis this would only have to be
exercised once to destroy clients' trust in the agency's impartiality and confidentiality.
We expect that the Agency will state that they cannot imagine circumstances in which they
would compel NGOs such as ourselves and Women's Aid (or others supporting LGBT
people Black and Minority Ethnic people, young people or refugees) to provide
information. However, just say a person was suspected of not being as impaired as they
claimed to be in their claim to PIP and the Social Security Agency could then compel an
agency to reveal whether an individual had volunteered with them, how often they
volunteered and how many hours they volunteered for on each occasion? Or if a woman
inadvertently revealed that she'd given all the details of times she had worked to Rape
Crisis when she went to seek their assistance over having been sexually assaulted by her
employer?
The exemption provided for legal privilege will assist solicitors/advocates but not Third
Sector agencies.
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2a. Do you agree with our approach to obtaining electronic information under
regulation 5 shown in Box 2 and outlined in paragraph 31?
As stated above even a single instance of breach of confidentiality because an agency
was compelled to provide information and electronic records could destroy the absolutely
essential trust that such agencies must foster with their, often highly vulnerable, client
groups. If the intent is not to use such powers to compel NGOs to breach confidentiality
then this should be clearly stated on the face of the regulations. Most case files are now
stored online. As are records of volunteers sessions with NGOs. Providing the Social
Security Agency with powers to compel Third Sector agencies to provide such records on
request will massively undermine NGOs' ability to provide services confidentiality.
3a. Do you agree with our approach to entry and search of premises for the
purposes of a fraud investigation under regulation 6, shown in Box 3 and outlined in
paragraphs 32 to 34?
The problem with the draft regulations as currently worded is that the authorised officer
need only obtain the consent of the landlord (owner) to search premises used by the
"occupier" who might well be a Third Sector agency (the regulations state the authorised
officer must obtain the permission of the "owner or occupier" and not both).
That would mean that staff of Third Sector agencies could turn up for work and find that
Social Security Agency fraud staff were raking through filing cabinets, accessing computer
records, seizing timesheets, volunteer rotas, etc. etc. etc. having been given no prior
notice of the intention to enter the premises nor having had permission sought from
themselves as their landlord's permission would be sufficient.
Whilst some NGOs such as ourselves rent from other Third Sector agencies (SAMH &
SCVO in our case) other rent from commercial agencies or local authorities. It is quite
wrong that landlords would be able to provide permission that would, if sought, be denied
by their tenants. Again this power has the potential to undermine the trust that must exist
between NGOs and the clients that they serve and we view it as an unnecessary
extension of investigatory powers.
4a. Do you agree with our proposal for new offences relating to delay or obstruction
of an investigation, as outlined in paragraphs 35 to 36 and in regulation 7 shown in
Box 4?
Unfortunately because of the catch all nature of the investigatory powers an authorised
officer can compel any organisation or individual to comply with a request for information.
This would leave staff or organisations operating a service based on principles of
unconditional support for clients and maintenance of their confidentiality in an invidious
position. If they complied with the requests for information they would breach
confidentiality and destroy their clients' trust in them as a support organisation. If on the
other hand they did not comply with an information request they would be opening up
themselves, and the organisations they worked for, to fines of £1,000.
The supposed safeguard that they would be able to avoid complying with an information
request if they have a "reasonable excuse" would leave it in the hands of the Agency to
determine what is, and is not, "reasonable".
If the counter fraud officer decided that maintaining trust and client confidentiality was not
a “reasonable excuse” then they could, and we are sure would, use their powers to
2
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threaten prosecution and a fine. The threat might be enough, in itself, to compel
compliance.
Alternatively an NGO that decided to resist breaching the confidentiality of their clients
might fear finding itself in front of a court and incurring legal fees and fines in order to
defend its principles. Many agencies would simply be unable to afford such fees and would
feel compelled to provide information even though it undermined their service provision.
Others would potentially incur fines and legal costs which would also take money away
from vital frontline service provision.
Inclusion Scotland believe that the proposed regulations are a dangerous extension of
investigatory powers into areas which could, and would over time, undermine the Third
Sector's ability to provide confidential services to vulnerable individuals and groups.
5. Do you have any other comments about Chapter 1 of the Code of Practice for
Investigations?
Chapter 1 states that investigations "will be based on the principle that everything counter
fraud officers do must be proportionate. They will only carry out activities that are strictly
necessary to collect information....". We are unable to identify where this principle is
enshrined in the draft regulations or indeed what limits are set by the draft regulations on
the exercise of wide, discretionary powers.
The Draft Code of Practice states (under "Other Organisations") that counter fraud
officers will be able to request information from Data Controllers from other organisations
but it is up to the Data Controller to determine if an exemption from the normal rules
preventing disclosure of information are valid.
What circumstances would that be? - given that organisations must state the purposes for
which information is held and these are extremely unlikely to include providing it to counter
fraud officers of the Social Security Agency.
By placing the responsibility on Data Controllers to make the decision on whether or not to
release information but also making the request an official one by a Government Agency
granted wide investigatory powers it may intimidate Data Controllers into releasing
information contrary to GDPR law and as such they will then open up their agencies to
prosecution and substantial fines. We therefore have to ask how will Scottish Government
ensure that it is not suborning criminal acts in terms of seeking the release of information
by Date Controllers?
The information gathering powers which are to be set out in the "Investigation of Offences"
regulations are not yet available. Therefore, we have no idea of what will be the "defined
circumstances" in which these very wide powers - including entry and seizure of
information - will be exercised. In other words, we are being asked to endorse the
granting of very wide investigatory powers with no idea of the circumstances in which they
might be exercised. This is simply not acceptable especially as the exercise of the powers
might lead to breaches in confidentiality and trust between Third Sector agencies and their
clients - and the imposition of fines on those who try to uphold duties of trust and
confidentiality.
Whereas the Code of Practice states (at "Witnesses") that - "A person will only be asked to
provide information .....in a way that does not disclose sensitive information about the
3
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person being investigated" what will amount to sensitive information is not defined or even
mentioned in regulations. This will mean that what is, or is not, "sensitive information" will
be determined by the counter fraud officers and not by the agencies or individuals who will
be compelled to supply information.
6a. Do you agree with our approach to authorising a person to use the information
gathering powers set out in the Investigation of Offences regulations, as shown in
regulation 3 in Box 5 and outlined in paragraph 38?
The Standards state that Scottish Government "recognise that the powers to obtain
information provided by these regulations are significant" and that they therefore intend
"that only a small number of specially trained officers are able to use them". Unfortunately,
the draft regulations do not specify in any way whatsoever that the number of authorised
officers will be small nor how their numbers will be limited now or in the future. As the draft
regulations stand any, or all, individuals who are employees of a public body within the
meaning of section 12(2) could be authorised to have investigatory powers. That in turn
means that a future Minister could give a blanket authorisation for many or all Agency staff
to be granted investigatory powers.
Inclusion Scotland has to point out, not for the first time, that policy intent and proposed
legislation do not match up and we would suggest that Scottish Government clarifies how
authorisations will be limited to a small number of specially trained officers - e.g. the
regulations could specify that Ministers can only authorise the granting of investigatory
powers to those who have undergone, lengthy, specialist training.
7a. Do you think the restrictions placed on authorised officers are correct as shown
in regulation 3 in Box 5 and outlined in paragraphs 39 and 40?
When it was announced that RIPA (Regulation of Investigatory Powers Act, 2000) powers
were to be made available to the new Scottish Social Security Agency we experienced a
backlash against the granting and use of such powers on social media.
Our Facebook post which asked whether RIPA powers were needed by the Agency
reached over 4,000 people. Of the 34 disabled people who then responded to our question
not a single person supported RIPA Powers being granted to or used by the Agency. We
will provide a few quotes to give a flavour of the comment made –
"There’s a worrying trend of encroaching on civil liberties developing in Scotland.
We need powers to curb that, not powers to snoop on disabled people" and
"Disabled people are now classed in the same arena as terrorists. Let that sink in"
and
"Terror laws are terror laws they are a huge infringement on people’s privacy and
should only be used for the purpose of keeping people safe. Even considering them
for benefit claimants is wrong it makes benefit claimants into second class
citizens".
In meetings with NGOs Scottish Government have stated that its intent is that these
powers are only ever used to investigate large criminal conspiracies to defraud the system.
Again we have to observe that no such limitations are placed on the use of such powers in
4
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the draft regulations. If the intent is to limit their use to large-scale fraud by criminal groups
then this should be stated explicitly in the regulations.
As it stands authorised officers (who we have already pointed out need not be specially
trained) would be able to use extraordinary powers that were originally intended, and voted
on by Parliament, to deal with the extraordinary threat posed by modern terrorism.
Inclusion Scotland find the equation of the investigation of disabled people, carers and
other claimants with the investigation of terrorists to be wholly at odds with the principles of
dignity and respect contained in the primary legislation.
If you have any questions on this submission, or for further information, contact:
Bill Scott
Director of Policy
Inclusion Scotland
Visit our website: www.inclusionscotland.org
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Social Security Committee
21st Meeting, 2018 (Session 5), Thursday 1 November 2018
Petition PE01677: Make more money available to mitigate welfare cuts

Petition details
Petition PE01677, lodged on 23 November 2017:
The Petition calls on the Scottish Parliament to urge the Scottish Government to
make more money available to mitigate the impact of UK Government welfare cuts
through reassessing spending priorities and bringing in more progressive taxation.
Petitioner: Dr Sarah Glynn, on behalf of Scottish Unemployed Workers' Network.
This page on the Public Petitions Committee site provides links to the full details of
that Committee’s consideration and correspondence: PE01677: Make more money
available to mitigate welfare cuts
Background
1. The petition was first considered by the Public Petitions Committee at its meeting
on 1 February 2018 where the petitioner gave evidence and the Committee
agreed to write to the Scottish Government. On 10 May 2018 the petition was
considered again following responses from the Scottish Government and the
petitioner, and the Committee agreed to refer the petition to the Social Security
Committee.
2. At its meeting on 24 May, the Social Security Committee agreed to consider the
petition as part of its current and planned enquiry work.
3. The Committee’s short inquiry into the Scottish Welfare Fund investigated
whether the fund is operating satisfactorily and if the current level of funding is
adequate. Over two meetings the Committee heard evidence from third sector
organisations, local authorities and the Scottish Public Services Ombudsman.
4. The Committees findings were detailed in a letter to Jeane Freeman, then
Minister for Social Security asking about the sufficiency of funding for the Scottish
Welfare Fund.
5. The Cabinet Secretary for Social Security and Older People responded to the
questions and stated that the Scottish Government was committed to maintaining
the SWF budget at £38 million per year.
6. In addition to the inquiry work on the Scottish Welfare Fund, Members will also be
aware that the Parliament gave the Social Security (Scotland) Act 2018
unanimous support. The Act makes provision for new forms of assistance and, in
particular, that disability and employment-injury assistance will be uprated each
year.
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Action
7. Policy and expenditure considerations such as those raised in the petition, are
embedded in the work of the Committee.
8. The Committee will shortly consider a pre-budget letter to the Cabinet Secretary.
This provides an opportunity, should it so wish, for the Committee to raise any of
the petitioner’s concerns in the context of the forthcoming Scottish budget for
2019-20.
9. In light of the evidence taken by the Committee, the correspondence from the
Scottish Government in response to the Public Petitions Committee and that the
Social Security (Scotland) Act 2018 makes provision for new forms of assistance
and uprating, the committee is invited to close the petition.
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