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Social Security Committee 

8th Meeting, 2021 (Session 5), Thursday 18 March 2021 

Subordinate Legislation 

Overview of instrument 

1. The Committee has been designated as lead for consideration of the
following negative instrument:

The Milk and Healthy Snack Scheme (Scotland) Regulations 2021 

2. The instrument and policy note are attached.

Purpose of the Regulations 

3. The regulations establish The Milk and Healthy Snack Scheme, a new scheme
replacing the Welfare Food Regulations 1996 and UK National Milk Scheme (UK NMS)
in Scotland. The purpose of the new scheme is to provide free milk (or non-dairy
alternative) and a healthy snack item (a portion of fresh fruit or vegetables) to eligible
children who receive childcare services for at least two hours per day from a registered
childcare provider.

4. The scheme will be delivered by local authorities with the aim to improve children’s
nutrition, tackle health inequalities, and integrate the policy with broader Scottish
approaches.

Delegated Powers and Law Reform Committee consideration 

5. The DPLR Committee considered the instrument at its meeting on 9 March
2021 and drew it to the attention of the Parliament on the basis of drafting
errors. The Scottish Government has said it does not propose to take any
corrective action in relation to the points raised by DPLR Committee.

6. The drafting errors, and correspondence between the Scottish Government
and DPLR Committee, can be found in Committee’s report from 9 March
2021.

For Decision 

7. Is the Committee content to note the instrument?
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2021 No. 82 

FOOD 

The Milk and Healthy Snack Scheme (Scotland) Regulations 

2021 

Made - - - - 17th February 2021 

Laid before the Scottish Parliament 19th February 2021 

Coming into force - - 21st March 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 13(1) of the Social Security Act 1988(a) and section 175(4) and (5) of the Social Security 

Contributions and Benefits Act 1992(b) and all other powers enabling them to do so. 

In accordance with section 13(2) of the Social Security Act 1988, the Scottish Ministers have 

consulted the National Assembly for Wales. 

PART 1 

Introduction 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Milk and Healthy Snack Scheme (Scotland) 

Regulations 2021. 

(2) These Regulations come into force on 21 March 2021. 

(3) These Regulations extend to Scotland only. 

                                                                                                                                            
(a) 1988 c.7.  Section 13 was substituted by section 185(1) of the Health and Social Care (Community Health and Standards) 

Act 2003 (c.43) and amended by section 27(5) of the Scotland Act 2016 (c.11) (“the 2016 Act”).  The functions of the 
Secretary of State were transferred to the Scottish Ministers by virtue of section 53 of the Scotland Act 1998 (c.46) as read 
with section 32 of the 2016 Act. 

(b) 1992 c.4.  Section 175(4) and (5) is applied by section 15A(1) of the Social Security Act 1988 (c.7).  Section 15A was 
inserted by paragraph 8(10) of schedule 6 of the Social Security Act 1990 (s.27) and amended by paragraph 96 of schedule 
2 of the Social Security (Consequential Provisions) Act 1992 (c.6) and section 185(2) and paragraph 1 of schedule 14(5) of 
the Health and Social Care (Community Health and Standards) Act 2003 (c.43).  Section 175(4) was amended by paragraph 
29(4) of schedule 3 of the Social Security Contributions (Transfer of Functions, etc.) Act 1999 (c.2).  Section 175(5) was 
amended by paragraph 36 of schedule 1(1) of the Social Security (Incapacity for Work) Act 1994 (c.18). 
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PART 2 

General Interpretation 

Interpretation 

2. In these Regulations— 

“the 1992 Act” means the Social Security Administration Act 1992(a), 

“the 2010 Act” means the Public Services Reform (Scotland) Act 2010(b), 

“benefit” is the food benefit prescribed in regulation 5, 

“child minding” has the same meaning as in paragraph 12(1) of schedule 12 of the 2010 

Act(c), 

“day care of children” has the same meaning as in paragraph 13 of schedule 12 of the 2010 

Act, 

“eligible child” means a person prescribed in regulation 3, 

“healthy snack item” means fresh fruit or vegetables, including loose, whole, sliced, chopped, 

or mixed fruit but not fruit or vegetables to which fat, salt, sugar, flavouring or any other 

ingredient has been added, 

“local authority” means a council constituted under section 2 of the Local Government etc. 

(Scotland) Act 1994(d) and “area“ in relation to a local authority, means the local government 

area for which the authority is constituted, 

“payment period” means— 

(a) the period of 12 months beginning with 1 August 2021, 

(b) any successive period of the same length, or 

(c) such other shorter period as may be determined by the Scottish Ministers, 

“pre-school child” is a pre-school child within the meaning given in section 1(4B) of the 

Education (Scotland) Act 1980(e), 

“registered childcare provider” means a childcare provider registered with the local authority 

under regulation 8, 

“Scheme“ means the Scottish Milk and Healthy Snack Scheme established by these 

Regulations, and 

“SCSWIS” means Social Care and Social Work Improvement Scotland established by section 

44 of the 2010 Act. 

PART 3 

Meaning of Certain Expressions 

Meaning of eligible child 

3. For the purposes of these Regulations, an eligible child is one who— 

(a) is a pre-school child, and 

                                                                                                                                            
(a) 1992 c.5. 
(b) 2010 asp 8. 
(c) Paragraph 12 was amended by S.S.I. 2013/211. 
(d) 1994 c.39. 
(e) 1980 c.44, amended by section 32(5) of the Scotland’s Schools etc. Act 2000 (asp 6). 
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(b) receives a service from a childcare provider. 

Meaning of childcare provider 

4.—(1) For the purposes of these Regulations, a childcare provider is a provider of a childcare 

service where that service appears on the register of care services maintained by SCSWIS by 

virtue of regulation 5 of the Social Care and Social Work Improvement Scotland (Registration) 

Regulations 2011(a). 

(2) For the purpose of paragraph (1) “childcare service” means— 

(a) day care of children, or 

(b) child minding. 

PART 4 

Entitlement 

Entitlement of an eligible child 

5.—(1) The Scheme entitles an eligible child, on each day that the requirement in paragraph (2) 

is met, to the benefit prescribed in paragraph (3). 

(2) The requirement is that the child receives a service from a childcare provider for a total of 2 

or more hours per day. 

(3) The benefit prescribed for an eligible child is— 

(a) the volume specified in the relevant row of column 2 of the table in schedule 1 of the type 

of milk or non-dairy alternative specified in the relevant row of column 3 of that table, 

and 

(b) where the child has reached 6 months of age, one healthy snack item. 

(4) For the purposes of subparagraph 3(a)— 

(a) “the relevant row of column 2” means the row in that column that corresponds to the age 

of the eligible child specified in column 1 of the table in schedule 1, and 

(b) “the relevant row of column 3” is the row in that column that corresponds to the age of 

the eligible child specified in column 1 of the table in schedule 1 and adjusted by 

reference to any condition specified in column 4 of that table which applies in respect of 

that child. 

Provision of benefit 

6. The benefit to which an eligible child is entitled must be provided to that child by a childcare 

provider on each day and during the hours which that child is in receipt of the service from that 

childcare provider. 

PART 5 

Administration of the Scheme 

Payment under the Scheme 

7.—(1) The Scottish Ministers are to make a payment to a registered childcare provider on the 

first day of each payment period in respect of that period. 

                                                                                                                                            
(a) S.S.I. 2011/28. 
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(2) Where a childcare provider registers for the Scheme after the first day of a payment period, 

the Scottish Ministers are to make a payment in respect of that period within 4 weeks of the date 

of registration. 

Registration 

8. In order to register under the Scheme, a childcare provider must provide the registration 

information specified in schedule 2 to the Scottish Ministers. 

Determining the amount payable 

9.—(1) The payment made by the Scottish Ministers to a childcare provider in accordance with 

regulation 7, in respect of a payment period, is to be determined by reference to— 

(a) the number of eligible children enrolled with that childcare provider at the beginning of 

each financial year, 

(b) the benefits provided (or reasonably expected to be provided) by that childcare provider 

under regulation 6, 

(c) the market price of the benefit provided (or reasonably expected to be provided) by that 

childcare provider under regulation 6, and 

(d) any adjustment made under regulation 10. 

(2) In determining the payment under paragraph (1) the Scottish Ministers may also take into 

account any other relevant matter. 

Adjustment to the amount payable 

10.—(1) The Scottish Ministers may make an adjustment to the amount payable under 

regulation 9 in respect of a payment period as a result of a significant change, in that period, to— 

(a) the number of eligible children enrolled with that childcare provider, 

(b) the benefits provided by that childcare provider under regulation 6, and 

(c) the market price of the benefit provided by that childcare provider under regulation 6. 

(2) The Scottish Ministers must make any adjustment to the amount payable in respect of a 

payment period by the end of the immediately following payment period. 

Provision of information in respect of significant change 

11. In relation to a payment period, a childcare provider must inform the Scottish Ministers of 

any significant change to— 

(a) the number of eligible children enrolled with that childcare provider, and 

(b) the benefits provided by that childcare provider under regulation 6. 

Change of circumstances affecting eligibility for the Scheme 

12. A childcare provider that is no longer entitled to a payment under the Scheme due to a 

change in circumstances must inform the Scottish Ministers of that change as soon as reasonably 

practicable. 

Provision of information for monitoring purposes 

13. A childcare provider must provide to the Scottish Ministers, on request, the following 

information— 

(a) its status as a childcare provider under regulation 4, 

(b) the number of eligible children enrolled with the childcare provider during any period, 

(c) records of attendance in relation to any eligible child during any period, 
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(d) the eligibility of a child under regulation 3, 

(e) the entitlement of a child under regulation 5, 

(f) the benefit provided or expected to be provided to a child under regulation 6, and 

(g) any other relevant information which the Scottish Ministers reasonably require in order to 

administer the Scheme. 

Failure to provide benefit 

14. In the event that the Scottish Ministers consider that a childcare provider has failed to 

provide a benefit under the Scheme, the Scottish Ministers may— 

(a) reduce the amount payable in forthcoming payment periods, 

(b) take any other action, which they consider reasonable, in all the circumstances. 

Delegation 

15. The following functions of the Scottish Ministers are delegated to the local authority for its 

area— 

(a) the function of determining a payment period shorter than 12 months under regulation 2, 

and 

(b) the functions under regulations 7 to 14. 

Direction: local authority 

16. A local authority must follow any direction issued by the Scottish Ministers when exercising 

any function under the Scheme. 

Guidance: local authority 

17. A local authority must have regard to any guidance issued by the Scottish Ministers when 

exercising any function under the Scheme. 

Guidance: childcare provider 

18. A childcare provider must have regard to any guidance issued by the Scottish Ministers with 

respect to the operation of the Scheme. 

Information Sharing 

19.—(1) A local authority must, on request, disclose the information specified in paragraph (2) 

to— 

(a) SCSWIS, 

(b) another local authority. 

(2) For the purposes of paragraph (1), the information specified is information provided by— 

(a) a childcare provider under regulations 8, 11, 12 or 13, 

(b) SCSWIS, 

(c) another local authority, 

in connection with the Scheme. 

(3) SCSWIS must, on request, disclose to a local authority the information specified in 

paragraph (4). 

(4) For the purposes of paragraph (3), the information specified is— 

(a) the name and address of a childcare provider, 
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(b) the age groups to which a childcare provider provides services, 

(c) the number of meals a childcare provider provides, and 

(d) the types of day care a childcare provider provides. 

Reporting requirement 

20. A local authority must report to the Scottish Ministers annually, by such date as the Scottish 

Ministers may direct, on the following matters— 

(a) the number of childcare providers registered under the Scheme on 15 July 2021, and 

thereafter at the end of the immediately preceding financial year, 

(b) the amount paid to each childcare provider under the Scheme in the immediately 

preceding financial year, 

(c) the number of eligible children enrolled with each childcare provider at the end of the 

immediately preceding financial year, 

(d) the expenditure incurred by the authority in the administration of the Scheme in the 

immediately preceding financial year, and 

(e) such other information relating to the operation of the Scheme as the Scottish Ministers 

may direct. 

PART 6 

Application of enactments and offences 

Application of section 112 of the 1992 Act 

21.—(1) Section 112 (false representations for obtaining benefit etc.) of the 1992 Act(a) has 

effect, for the purposes of the administration of the Scheme, subject to the modifications in 

paragraph (2). 

(2) The modifications mentioned in paragraph (1) are that section 112(1) of the 1992 Act is to be 

read as if— 

(a) in subsection (1)— 

(i) “benefit or other” were deleted, 

(ii) “the relevant social security legislation” were substituted by “a scheme made under 

section 13 of the Social Security Act 1988”, and 

(iii) “that legislation” were a reference to “such a scheme”, and 

(b) subsections (1A) to (1F) were omitted. 

Application of section 113 of the 1992 Act 

22.—(1) Section 113 (breach of regulations) of the 1992 Act(b) has effect, for the purposes of 

the administration of the Scheme, as if paragraph (2) had been made under it, and subject to the 

modifications in paragraph (3). 

(2) A person who fails to comply with regulation 12 (change of circumstances affecting 

eligibility for the Scheme) is guilty of an offence under these Regulations. 

                                                                                                                                            
(a) 1992 c.5.  Section 112 was relevantly amended by paragraph 4(2) of schedule 1 of the Social Security Administration 

(Fraud) Act 1997 (c.47), paragraph 6 of schedule 6 of the Child Support, Pensions and Social Security Act 2000 (c.19) (“the 
2002 Act”) and section 16(3) of the Social Security Fraud Act 2001 (c.11). 

(b) Section 113 was relevantly amended by paragraph 7(2) of schedule 6 of the 2000 Act and paragraph 1 of schedule 2 of the 
National Insurance Contributions and Statutory Payments Act 2004 (c.3). 
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(3) The modifications mentioned in paragraph (1) are that section 113 of the 1992 Act is to be 

read as if— 

(a) after subsection (1A)(a) there is inserted— 

“(aa) section 13 of the Social Security Act 1988 or subordinate legislation made, or 

having effect as if made, under it,”, and 

(b) in subsection (3) paragraph (b) were omitted. 

PART 7 

Amendments and transitional arrangements 

Amendment to the Healthy Start Scheme and Welfare Food (Amendment) Regulations 

23. In subparagraph b(i) and (ii) of the definition of “Healthy Start food” in regulation 2(1) 

(interpretation) of the Healthy Start Scheme and Welfare Food Amendment Regulations 2005(a), 

after “vitamins” insert “the food benefit prescribed in regulation 5 of the Milk and Healthy Snack 

Scheme (Scotland) Regulations 2021”. 

Amendment to the Welfare Food Regulations 1996 

24.—(1) The Welfare Food Regulations 1996(b) are amended as follows— 

(a) in regulation 10 (issue of milk tokens), after paragraph (5) insert— 

“(6) A milk token issued by the Department of Health and Social Services in Northern 

Ireland or the Secretary of State is not valid on or after 1 August 2021.”, 

(b) in regulation 13 (control of milk tokens), after paragraph (4) insert— 

“(5) No beneficiary may apply for a replacement milk token under paragraph (4) on or 

after 1 August 2021.”, 

(c) in regulation 16 (reimbursement of suppliers), after paragraph (1) insert— 

“(1A) No supplier may submit a milk token together with a claim for reimbursement 

under paragraph (1) on or after 1 February 2022.”, 

(d) in regulation 17 (special reimbursement), after paragraph (1) insert— 

“(1A) No supplier may apply under paragraph (1) on or after 1 February 2022.”, 

(e) in regulation 18 (milk or dried milk for children in day care), after paragraph (1) insert— 

“(1A) No child is entitled under paragraph (1) on or after 1 August 2021.”, 

(f) in regulation 19 (approval of suppliers), after paragraph (1) insert— 

“(1A) No day care provider may apply under paragraph (1) for approval as a supplier on 

or after 1 August 2021.”, 

(g) in regulation 20(1) (reimbursement of approved suppliers), after paragraph (1) insert— 

“(1A) No day care provider may submit a claim for reimbursement under paragraph (1) 

on or after 1 February 2022.”, and 

                                                                                                                                            
(a) S.I. 2005/3262. 
(b) S.I. 1996/1434, relevant amending instruments are S.I. 2003/702, 2005/3262, S.I. 2006/2818, S.I. 2015/280, 2017/1032 and 

S.I. 2020/267. 
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(h) in regulation 21A (functions of the NHS Business Services Authority), after paragraph (1) 

insert— 

“(1A) The NHS Business Services Authority may not have the function mentioned in 

paragraph (1)(a) on or after 1 August 2021.”. 

 

 

 

 

 

 MAREE TODD 

 Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

17th February 2021 
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 SCHEDULE 1 Regulation 5 

SPECIFIED MILK AND NON-DAIRY ALTERNATIVE 

In this schedule— 

“cow’s milk” means plain, unsweetened, fresh liquid cow’s milk, but not milk to or from 

which chemicals, vitamins, flavours or colours have been added or removed, 

“goat’s milk” means plain, unsweetened, fresh liquid goat’s milk, but not milk to or from 

which chemicals, vitamins, flavours or colours have been added or removed, 

“infant formula” means a liquid or a non-liquid which, where a non-liquid can be prepared to 

form a liquid, based on cow’s milk, sheep’s milk or goat’s milk, intended for particular 

nutritional use from birth by infants in good health, 

“non-dairy alternative” means an unsweetened, liquid, calcium enriched, soya drink, and 

“sheep’s milk” means plain, unsweetened, fresh liquid sheep’s milk, but not milk to or from 

which chemicals, vitamins, flavours or colours have been added or removed. 

 

Column 1 

Age of eligible 

child 

Column 2 

Volume of Milk or 

non-dairy alternative 

Column 3 

Type of milk or non-

dairy alternative  

Column 4 

Condition 

Under 1 year of 

age  

189 millilitres, or 

made up to provide 

189 millilitres where 

the infant formula was 

in non-liquid form 

infant formula  none 

1 year of age and 

less than 2 years 

of age 

189 millilitres, or 

where the milk or 

non-dairy alternative 

is supplied in 

containers of 200 

millilitres only, to 200 

millilitres 

whole cow’s milk  none 

whole goat’s milk or 

whole sheep’s milk 

where for medical, 

religious, or ethical 

reasons, an eligible 

child cannot consume 

cow’s milk  

non-dairy alternative  where for medical, 

religious or ethical 

reasons, an eligible 

child cannot 

consume— 

(a) whole cow’s 

milk, 

(b) whole goat’s 

milk, and 

(c) whole 

sheep’s milk 

2 years of age and 

older 

189 millilitres, or 

where such milk or 

non-dairy alternative 

is supplied in 

containers of 200 

millilitres only, to 200 

millilitres 

whole cow’s milk or 

semi-skimmed cow’s 

milk 

none 

whole goat’s milk, 

semi-skimmed goat’s 

milk, 

whole sheep’s milk, or 

semi-skimmed 

sheep’s milk 

where for medical, 

religious or ethical 

reasons, an eligible 

child cannot consume 

cow’s milk, or  
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non-dairy alternative  where for medical, 

religious or ethical 

reasons, an eligible 

child cannot 

consume— 

(a) cow’s milk, 

(b) goat’s milk, 

and 

(c) sheep’s milk. 
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 SCHEDULE 2 Regulation 8 

SPECIFIED INFORMATION REQUIRED FOR REGISTRATION 

1. For the purposes of regulation 8, registration information is— 

(a) the full name and address of the childcare provider, 

(b) the category of childcare provision (“day care of children” or “childminding”), 

(c) the address where eligible children are to be cared for by the childcare provider, 

(d) whether the childcare provider keeps attendance records, 

(e) the number of day care sessions expected to be provided by the childcare provider per 

week and the expected duration of each session in the first month after the date of 

application for registration, 

(f) the number of eligible children expected to be cared for by a childcare provider at a 

session in the first month after the date of application for registration, 

(g) the number of eligible children enrolled with the childcare provider at the beginning of 

the financial year, 

(h) the number of eligible children enrolled with the childcare provider at the date of 

application for registration, 

(i) the banking details of the childcare provider 

(j) a copy of the childcare provider’s certificate of registration issued by Social Work 

Improvement Scotland, 

(k) the anticipated benefit to be provided by the childcare provider to eligible children under 

the Scheme in the period to the end of the financial year, and 

(l) any other relevant information which the Scottish Ministers reasonably require in order to 

register the childcare provider. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations establish a scheme in Scotland to provide benefits for children (“the Scottish 

Milk and Healthy Snack Scheme”). 

The Regulations also amend, in respect of Scotland, the Welfare Food Regulations 1996 (“the 

1996 Regulations”) and the Healthy Start Scheme and the Welfare Food (Amendment) 

Regulations 2005 (“the 2005 Regulations”). 

Part 1 provides for citation, commencement and extent. These Regulations extend to Scotland 

only. 

Part 2 provides for general interpretation. 

Part 3 deals with the meaning of certain key expressions used in the Regulations. Regulation 3 

provides for the meaning of eligible child and regulation 4 provides for the meaning of childcare 

provider. 

Part 4 deals with entitlement in the Regulations. Regulation 5 provides for the entitlement of any 

eligible child to the prescribed benefit. The rules for entitlement are set out in regulation 5(1) and 

(2). The benefit is set out in regulation 5(3). The requirement placed on the childcare provider to 

provide the benefit is set out in regulation 6. 

Part 5 deals with the administration of the Scheme. Regulation 15 delegates the functions (as 

specified in that regulation) of Scottish Ministers to the local authority for its area. These functions 

include, but are not limited to, determining payment periods shorter than 12 months, registering 

childcare providers and determining the amounts payable to childcare providers. Regulations 16 

and 17 provide respectively that a local authority must follow any direction, or have regard to any 

guidance, issued by the Scottish Ministers when exercising any function under the Scheme. 

Part 5 also sets out the obligations of childcare provider obligations in relation to the operation of 

the Scheme. It also provides that a childcare provider must have regard to Guidance issued by the 

Scottish Ministers. 

Part 6 makes provision for the application of certain enactments and offences. 

Part 7 makes amendments to certain subordinate legislation. Regulation 22 provides for an 

amendment, to the 2005 Regulations, to clarify that the food benefit prescribed by regulation 5 is 

not a Healthy Start food under the 2005 Regulations. Regulation 23 makes transitional provision 

in respect of the 1996 Regulations. 
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POLICY NOTE 

 

The Milk and Healthy Snack Scheme (Scotland) Regulations 2021  

 

SSI 2021/82 

 

 

The above instrument was made in exercise of the powers conferred by section 13 of the 

Social Security Act 1988 (1988 Act) and section 175(4) and (5) of the Social Security 

Contributions and Benefits Act 1992 and all other powers enabling them to do so.  

 

The instrument is subject to negative procedure.  

 

Purpose of the instrument.  

 

These Regulations establish the Milk and Healthy Snack Scheme (the Scheme) in Scotland. 

 

The Regulations prescribe for food benefits (being milk, a non – dairy alternative and a 

healthy snack item) to be provided to an eligible child, being a pre-school child who 

receives childcare services from a registered childcare provider, who is registered with the 

Scheme.  The childcare provider, who is to be paid up-front payments by a local authority 

to do so, must provide the prescribed benefit in accordance with an eligible child’s 

entitlement when childcare services of at least two hours per day are provided to that child.  

 

The Regulations -   

• help and encourage eligible children to have access to incorporate in their diets, 

those prescribed food benefits;  

• prescribe functions for the funding, administration and operation of the Scheme, 

including the lawful delegation of Ministerial functions to local authorities in its 

area; and  

• modify the application of the Welfare Food Regulations (1996 Regulations) and 

UK National Milk Scheme (UK NMS) in Scotland, which the Regulations and 

Scheme are to replace. 

 

 

Policy Objectives  

 

As set out above, the Regulations and Scheme will replace the application of the 1996 

Regulations and UK NMS in Scotland. 

 

The Regulations establish framework to deliver the purposes stated above and an upfront 

funding mechanism to childcare providers registered with the Scheme via local authorities. 

 

The Scheme- 

 

• Will be delivered by local authorities who have been delegated prescribed Ministerial 

functions in the Regulations; 

• Provides that local authorities can make payments to eligible childcare providers 

registered with Social Work and Social Care Improvement Scotland (Care 

Inspectorate and who are registered with the Scheme; 
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• Obligates childcare providers who provide a childcare service to an eligible child for 

at least two hours per day to provide prescribed benefits to that child in accordance 

with the child’s entitlement; 

• Entitles an eligible child to the following food benefits [being prescribed volumes of 

infant formula, milk types or  non – dairy alternative and a healthy snack item, in 

accordance with age of the eligible child and with regard to whether certain types of 

milk cannot be consumed by them because of medical, ethical or religious reasons]as 

follows- 

 

• where an eligible child is under one year of age, 189 mls of infant formula; 

• where an eligible child is one year of age, 189 mls of the following types 

of milk can be provided - whole plain fresh liquid cow’s milk unless 

medical, ethical or religious apply reasons (applicable conditions), in 

which case, whole plain fresh liquid goat or whole plain fresh liquid sheep 

milk can be provided, or a non-dairy alternative (being an unsweetened, 

liquid, calcium enriched, soya drink);   

• where an eligible child has reached two years of age, semi-skimmed of 

those milk types (whole plain fresh liquid cow’s, goat’s or sheep’s milk) 

can be provided in with regard applicable conditions; 

• where an eligible child has reached six months, one healthy snack item 

(which generally includes fresh fruit, vegetables or mixed fruit) 

  

• Reduces administrative burdens for day care providers and childminders by moving to 

an ‘upfront’ payment approach aligned with funded Early Learning and Childcare 

(ELC) provision rather than the current claims and reimbursement model.  

 

This policy has been developed from proposals described in the Welfare Foods consultation 

published in 2018.  

 

Since funding will be delivered to local authorities (to make payment to childcare providers), 

the Scottish Government have been working collaboratively with the Convention of Scottish 

Local Authorities (COSLA) and relevant governance groups to develop proposals on the 

design and delivery of the Scheme. 

 

The Scheme will support the Scottish Government’s policy intentions around improving 

children’s health and wellbeing. It is an opportunity to improve children’s nutrition, tackle 

health inequalities, and integrate the policy with broader Scottish approaches.  

  

Early intervention and prevention initiatives are fundamental as a healthy start lays the 

foundation to a healthy future. Establishing good nutrition, healthy diet and positive eating 

habits in a child’s early years is important as these habits can be taken forward into 

adolescence and throughout adult life. This supports both physical health and mental 

wellbeing in the long term, including helping to prevent obesity. 

 

The Scheme will contribute to fulfilling the Scottish Government’s National Outcomes as per 

the National Performance Framework: 

 

Children and Young People – We grow up loved, safe and respected so that we realise our 

full potential; 

We are healthy and active;  
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We tackle poverty by sharing opportunities, wealth and power more equally; 

 

It will also support the Scottish Government’s Sustainable Development Goals:  

 

SDG 1 – No Poverty  

SDG 2 - Zero Hunger 

SDG 3 – Good Health and Wellbeing 

SDG 10 – Reduced Inequalities 

  

Consultation  

 

Policy officials have engaged with relevant stakeholders and consulted as required by statute, 

as indicated, below- 

 

Within Government 

 

Scottish Government officials leading on this policy sit within the Improving Health and 

Wellbeing Division of the Children and Families Directorate.  

 

Officials have engaged across policy directorates within the Scottish Government and more 

widely to develop the policy for the Scheme.  

 

Input from these policy areas helped to inform officials of existing relationships with the 

childcare and dairy sectors and also the internal processes required in order to deliver the 

Scheme.  

 

In particular officials have engaged substantively with the following areas and bodies, and 

consulted to comply with statutory obligations, where indicated:  

 

Scottish Government; 

- Children and Families Directorate  

- Early Learning and Childcare Directorate 

- Population Health Directorate 

- Learning Directorate 

- Health Finance Directorate 

- Agriculture and Rural Development Directorate  

- Parliament and Legislation Unit 

- Legal Services Directorate  

 

External to Scottish Government; 

- Social Care and Social Work Improvement Scotland (Care Inspectorate) 

- Department of Health and Social Care, UK Government 

- Welsh Assembly – consulted to comply with statutory requirement under s. 13(2) 

of the 1988 Act * 

- Information Commissioner’s Office (ICO) –consulted to comply with the Data 

Protection Act 2018 and the Article 36 (4) of the United Kingdom General Data 

Protection Regulation* 
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* Note 

Statutory Obligations to Consult 

 

Despite the Welsh Assembly having no direct material interest in the Scheme, it was 

consulted to comply with the requirements of s. 13(2) of the 1988.  The Welsh government 

confirmed, in verbal consultation, no further consultation was required for the purposes s. 13 

(2) of the 1988 Act. 

 

Given the Regulations are a regulatory measure based on a legislative measure which relates 

to processing, the Information Commissioner was consulted during the preparations of the 

Regulations, to comply with the Data Protection Act 2018 and Article 36 (4) of the General 

Data Protection Regulation (GDPR) and confirmed no further consultation was required. 

    

Public Consultation 

 

The Scottish Government was not required to undergo public consultation on this Scheme 

given there was no statutory obligation to do so. 

 

A public consultation on Welfare Foods ran from 5 April to 28 June 2018, responses from 

that consultation (and stakeholder comments) were considered in the policy development 

underpinning the Scheme 

 

The consultation included proposals to replace the UK NMS in Scotland with a new Scottish 

scheme which would increase the age of eligibility from under 5 years to include 5 year olds; 

and offer a daily healthy snack such as a piece of prepared fruit or vegetable. It was proposed 

this be delivered as part of ELC funded provision, complementing the free meal offer. 

Provision to unfunded providers was also considered. 

 

147 responses were received where the majority of individual responses (58%) were 

uncategorised, but there were also individual responses from: medical or healthcare 

professionals (21%); parents or carers (5%); and childminders (4%). Organisational 

responses included responses from: third sector or community organisations (28%); NHS 

Boards (22%); local authorities (18%); representative bodies for professionals (6%); and 

retailers including retailers’ representative bodies (4%). 

 

The consultation and analysis papers are available on the Scottish Government’s website: 

https://www.gov.scot/publications/welfare-foods-consultation-meeting-needs-children-

families-scotland/ 

 

90% of respondents agreed with the proposal to provide free milk to all children in funded 

ELC provision from 2020, with many respondents pointing out that dairy-free alternatives 

should also be available.  

 

96% of respondents agreed with the proposal to provide a healthy snack to all children in 

funded ELC provision from 2020. Clarification was sought by many respondents on what 

constituted a 'healthy snack', and some thought it should be restricted to a portion of fruit or 

vegetables.  

 

The consultation did not explicitly ask whether respondents were in favour of the proposal to 

provide free milk outwith the funded ELC entitlement; rather, it asked how this may be done. 
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However, from the answers to this question it could be inferred that a large majority of 

respondents (approximately three quarters) were in favour of this proposal. 20% did not 

express a clear view in favour or against. It was suggested that this could be administered 

through: a voucher or smartcard, direct payments to childcare providers (similar to the current 

UK Nursery Milk System), or by embedding milk for non-funded ELC provision in the wider 

procurement of milk for childcare providers within each local authority. 

 

A large majority of respondents (83%) were also in favour of providing a healthy snack to 

children outwith funded ELC provision. The same mechanisms for the provision of milk 

outwith funded ELC provision were suggested. 

 

Consideration of Responses 

 

As a result of the consultation responses, Scottish Ministers decided to progress plans for a 

Scheme that would: 

 

- Provide milk through funded ELC provision, with funding agreed with local 

authorities; 

- Also include non-funded and funded childcare providers ; 

- Include the provision of a healthy snack item;  

- Take account and provide for the needs of children who cannot consume milk or 

certain types of milk due to medical, religious or ethical by providing different 

types of milk and a non-diary alternative; 

- Expand the cohort of eligible children from children age 4 and under, to include all 

pre-school age children. 

 

Some respondents offered views on the administration of the Scheme for settings providing 

non-funded provision. An overriding theme was that it should be as non-bureaucratic and 

administratively simple as possible. Scottish Government considered the various options for 

delivering the Scheme, and concluded that streamlining with existing systems for the 

provision of ELC would best achieve these objectives. As such, it has progressed discussions 

with COSLA to develop proposals that would achieve this objective. The Scottish 

Government has continued to engage with several public stakeholders and considered 

stakeholder information and comments in policy development.   

 

Impact Assessments 

A Business and Regulatory Impact Assessment (BRIA), Children’s Rights and Wellbeing 

Impact Assessment (CRWIA) and an Equalities Impact Assessment (EQIA) have been 

completed on the Milk and Healthy Snack Scheme (Scotland) Regulations 2021 and are 

attached.  

 

Children’s Rights and Wellbeing Impact Assessment:  The impact of the Scheme on 

children’s rights and wellbeing is overwhelmingly positive and we received no negative 

feedback about the policy in this regard. 

 

Equalities Impact Assessment: A key piece of early feedback in relation to equalities issues 

was the need to support the nutritional development of children who cannot drink cow’s milk 

for medical, ethical or religious reasons.  The inclusion of sheep, goat and non-dairy, 

unsweetened and approved calcium-enriched alternatives ensures that this cohort are not 

disadvantaged by the Scheme, whilst recognising that cow’s milk remains the most nutritious 
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option which the majority of children will receive through the Scheme.  We received no 

negative feedback about the policy in this regard. 

 

Business and Regulatory Impact Assessment: Engagement with stakeholders throughout the 

development of the policy, and specifically on the draft BRIA, has raised a number of issues 

which the Scottish Government have welcomed and continue to address through clarification 

and the development of guidance.  

 

Financial Effects  

  

A Business and Regulatory Impact Assessment (BRIA) has been completed and is 

attached.  The Scottish Government has agreed to meet the costs of the new burden on local 

government of the delivery and administration of the new Scheme. This will include: the cost 

of the provision of milk and the healthy snack (fresh fruit and vegetables) and the estimated 

cost to local authorities of administering the Scheme. 

 

It is estimated that up to 190,000 children in registered pre-school settings may be eligible for 

the Scheme when it is introduced. It is however, very difficult to estimate the initial level of 

uptake and clearly the policy intention (aligned to the roll out of 1140) is for uptake to be 

maximised as soon as possible to ensure that as many as possible of the eligible children will 

be receiving milk and the healthy snack (portion of fruit or vegetable). The Scottish 

Government will work with local government, ELC and day care network associations and 

suppliers to raise awareness of the new Scheme and promote uptake. 

 

The overall quantum of funding will therefore be dependent on uptake with local authorities 

receiving an adequate level of funding each year in line with the overall agreement reached 

between Scottish Government and COSLA, and the number of registrations achieved.  

 

It is estimated that the Scottish Government’s expenditure on milk and healthy snack for 

Financial Year 2021/22 will be of the order of £9-10m across the two Schemes (UK Nursery 

Milk and Scottish Healthy Milk and Snack Scheme). This takes account of the factors 

outlined above and that the new Scheme will not be introduced until 1 August 2021. Milk 

supplied in the first months of the new financial year (until 31 July 2021) will be reclaimed 

from the NMRU (within a period of six months from the date of purchase) which will recover 

this cost from the Scottish Government in line with existing procedures; the cost of the 

healthy snack will only accrue from 1 August 2021. The Minister for Children and Young 

People has signed this impact assessment.  

 

Scottish Government 

Children and Families Directorate 

17 February 2021 
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Social Security Committee 

8th Meeting, 2021 (Session 5), Thursday 18 March 2021 

Subordinate Legislation 

 
Overview of instrument 

1. The Committee has been designated as lead for consideration of the 
following negative instrument: 

The Social Security (Industrial Injuries Benefit and Personal Independence 
Payment) (Telephone and Video Assessment) (Miscellaneous Amendments) 
(Scotland) Regulations 2021 
 

2. The instrument and policy note are attached. 
 
Purpose of the Regulations. 
 

3. The Regulations amend the Social Security (Personal Independence Payment) 
Regulations 2013 and the Social Security (Claims and Payments) Regulations 
1979 to give a legislative basis to the undertaking of assessments through 
multiple channels. 

 
4. To comply with COVID-19 pandemic restrictions, the DWP has undertaken 

assessments for PIP and Industrial Injuries Disablement Benefit (IIDB) remotely. 
However, current regulations only allow for assessments to be made either face-
to-face or by telephone for PIP, and only face-to-face for IIDB. These Regulations 
will provide a statutory basis for undertaking assessments through alternative 
channels such as video or, in the case of IIDB, telephone. 
 

Delegated Powers and Law Reform Committee consideration 

5. The DPLR Committee considered the instrument at its meeting on 2 
March 2021 and did not raise any issues. 

 
For Decision 

6. Is the Committee content to note the instrument? 

 
 
 
 
 
 
 
 
 
 

https://www.legislation.gov.uk/ssi/2021/97/introduction/made
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2021 No. 97 

SOCIAL SECURITY 

The Social Security (Industrial Injuries Benefit and Personal 

Independence Payment) (Telephone and Video Assessment) 

(Miscellaneous Amendments) (Scotland) Regulations 2021 

Made - - - - 22nd February 2021 

Laid before the Scottish Parliament 24th February 2021 

Coming into force - - 25th March 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 9(1) and 189(1) of the Social Security Administration Act 1992(a), sections 80(1) and 

94(1) of the Welfare Reform Act 2012(b) and all other powers enabling them to do so. 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Social Security (Industrial Injuries Benefit and 

Personal Independence Payment) (Telephone and Video Assessment) (Miscellaneous 

Amendments) (Scotland) Regulations 2021 and come into force on 25 March 2021. 

(2) These Regulations extend to Scotland only.

(a) 1992 c.5.  Section 189(1) was amended by paragraph 57(2) of schedule 3 of the Social Security Contributions (Transfer of
Functions, etc.) Act 1999 (c.2) and paragraph 1 of schedule 6 of the Tax Credits Act 2002 (c.21).  The function of making 
regulations under section 9 of the Social Security Administration Act 1992 is exercisable by the Secretary of State by virtue 
of section 189(1) of that Act.  The functions of the Secretary of State under sections 9 and 189 of the Social Security 
Administration Act 1992, as regards Scotland, transferred to the Scottish Ministers on 1 April 2020.  Legislative 
competence for industrial injuries benefits was devolved to the Scottish Parliament by section 22(2) of the Scotland Act 
2016 (c. 11), which inserted exceptions into paragraph F1 of schedule 5 of the Scotland Act 1998 (c. 46).  Section 22(2) of 
the Scotland Act 2016 was brought into force on 17 May 2017 by S.I. 2017/455, subject to transitional arrangements set out 
in S.I. 2017/444 which modified the operation of section 53 of the Scotland Act 1998.  Section 32 of the Scotland Act 2016 
provides the meaning of “pre-commencement enactment” in this context.  The transitional arrangements in respect of 
disability benefits, including industrial injuries benefits, ended on 31 March 2020 (see regulation 4 of S.I. 2017/444). 
Accordingly, in so far as the functions under sections 9 and 189 are exercisable within devolved competence, they are now 
exercisable by the Scottish Ministers.

(b) 2012 c.5.  The function of making regulations under section 80(3) of the Welfare Reform Act 2012 is exercisable by the 
Secretary of State by virtue of section 94(1) of that Act.  The functions of the Secretary of State under sections 80 and 94 of 
the Welfare Reform Act 2012, as regards Scotland, transferred to the Scottish Ministers on 1 April 2020.  Legislative 
competence for disability benefits was devolved to the Scottish Parliament by section 22(2) of the Scotland Act 2016, which
inserted exceptions into paragraph F1 of schedule 5 of the Scotland Act 1998. Section 22(2) of the Scotland Act 2016 was 
brought into force on 17 May 2017 by S.I. 2017/455, subject to transitional arrangements set out in S.I. 2017/444 which 
modified the operation of section 53 of the Scotland Act 1998.  Section 32 of the Scotland Act 2016 provides the meaning 
of “pre-commencement enactment” in this context.  The transitional arrangements in respect of disability benefits, including 
personal independence payments, ended on 31 March 2020 (see regulation 4 of S.I. 2017/444).  Accordingly, in so far as the 
functions under sections 80 and 94 are exercisable within devolved competence, they are now exercisable by the Scottish 
Ministers.  Under section 172(1) of the Social Security Administration Act 1992, the Secretary of State is required to refer
to the Social Security Advisory Committee (SSAC) proposals for regulations under “relevant enactments”, as defined in 
section 170(5) of that Act.  This includes regulations under Part 4 of the Welfare Reform Act 2012.  As a result of section 
33(1) of the Scotland Act 2016, the function of the Secretary of State to consult the SSAC has not transferred to the Scottish 
Ministers.  There is therefore no requirement for the Scottish Ministers to consult the SSAC before making these 
Regulations.
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Amendment of the Social Security (Claims and Payments) Regulations 1979 

2. In regulation 26(1)(a) (obligations of claimants for, and beneficiaries in receipt of disablement 

benefit) of the Social Security (Claims and Payments) Regulations 1979(a) after “medical 

examination” insert “in person, by telephone or by video”. 

Amendment of the Social Security (Personal Independence Payment) Regulations 2013 

3. In regulation 9(1)(b) (claimant may be called for a consultation to determine whether the 

claimant has limited or severely limited ability to carry out activities) of the Social Security 

(Personal Independence Payment) Regulations 2013(b) after “telephone” insert “or by video”.  

 

 

 

 

 

 SHIRLEY-ANNE SOMERVILLE 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

22nd February 2021 

                                                                                                                                            
(a) S.I. 1979/628.  Regulation 26(1) was relevantly amended by S.I. 1983/186, S.I. 1999/1958 and S.I. 2007/1626. 
(b) S.I. 2013/377. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Social Security (Claims and Payments) Regulations 1979 and the 

Social Security (Personal Independence Payment) Regulations 2013. 

The amendment made by regulation 2 enables medical examinations to be conducted by telephone 

or video as part of the process for determining entitlement to Industrial Injuries Disablement 

Benefit. 

The amendment made by regulation 3 enables medical consultations to be conducted by video as 

part of the process for determining entitlement to Personal Independence Payment. 

No business and regulatory impact assessment has been prepared for these Regulations as no 

impact on business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

 
SOCIAL SECURITY (INDUSTRIAL INJURIES BENEFIT AND PERSONAL 

INDEPENDENCE PAYMENT) (TELEPHONE AND VIDEO ASSESSMENT) 

(MISCELLANEOUS AMENDMENTS) (SCOTLAND) REGULATIONS 2021 

 

SSI 2021/97 

 

The above instrument was made in exercise of the powers conferred by sections 80(1) and 

94(1) of the Welfare Reform Act 2012 and sections 9(1) and 189(1) of the Social Security 

Administration Act 1992. The instrument is subject to negative procedure. 

 

Summary Box 

 

The changes are required to Regulation 9 of the Social Security (Personal Independence 

Payment) Regulations 2013 and Regulation 26 of the Social Security (Claims and 

Payments) Regulations 1979 . The amendment will give a legislative basis to the 

undertaking of assessments through multiple channels for the relevant benefits. Current 

Personal Independence Payments regulations make provision for assessments to be carried 

out either face-to-face or by telephone. Industrial Injuries Disablement Benefit regulations 

make provision for face-to-face assessments only.   

 

Policy Objectives  

 

The regulations are required to amend the PIP and IIDB regulations to provide a statutory 

basis to the practice of undertaking assessments through alternative channels such as video 

or, in the case of IIDB, telephone.  

 

Since March 2020, the DWP have undertaken health assessments to determine eligibility for 

PIP remotely to comply with restrictions imposed as a result of Covid-19. The DWP have 

undertaken telephone assessments in this period and are currently carrying out a proof of 

concept exercise in relation to the use of video assessments. The DWP have not undertaken 

any assessments for IIDB in this period.  These amendments will provide a legislative basis 

for the continued use of telephone assessments and future use of video assessments. DWP are 

seeking to introduce video assessments once the relevant amendments are made. This will 

bring DWP practice closer to the Scottish Government’s proposed approach to the delivery of 

disability benefits.  

 

Telephone assessments that have been carried out since March have been done so on the 

basis of responding to the extraordinary circumstances of Covid-19.  As the regulations 

remain in their current form, there is a risk of legal challenge to the undertaking of 

assessments for PIP and IIDB by DWP who are administering these benefits on Scottish 

Ministers’ behalf. If the Scottish Government did not make any amendments, there would be 

legislative divergence between Scotland and England and Wales. This would mean there 

would be an increased risk of legal challenge to the way assessments would be carried out in 

Scotland.  
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DWP are bringing forward regulations to make this change to come into force on 25 March.  

The Agency Agreements between the Scottish and UK Governments require that the Scottish 

Government consider mirroring changes to the required legislation to enable PIP and IIDB to 

be administered for Scotland consistently with the rest of the UK. Section 32 of the Scotland 

Act 2016 and section 53 of the Scotland Act 1998, taken together, require that where 

functions in relation to disability assistance have been devolved, the Scottish Ministers must 

exercise those functions instead of the Secretary of State. In this instance that means 

Regulations require to be laid before the Scottish Parliament so as to amend the Regulations 

as they apply in Scotland to reflect the amendment being carried out by the DWP. 

 

Consultation  

 

The Scottish Government has not undertaken consultation activity because of the short 

amount of time available to make the required amendments. However, a consultation was 

undertaken in 2019 which sought views on the way assessments were carried out for 

disability benefits, including PIP. The consultation made clear that respondents believed that 

there should be a more flexible approach to assessments and stakeholders have endorsed the 

Scottish Government’s proposed approach to “significantly reduce face-to-face assessments.”  

 

In 2016 the Scottish Government carried out a consultation on social security in Scotland 

which sought views on IIDB. No significant concerns were raised about the way assessments 

for IIDB were carried out.  

 

Key stakeholders such as the Disability and Carer Benefits Expert Advisory Group have 

expressed support for the Scottish Government’s proposed approach to client consultations 

which will replace DWP health assessments. Clients will be given a choice of time and place 

for their consultation if one is required. The Scottish Government will take a multi-channel 

approach to consultations and communicating with clients when the Scottish Government 

commences delivery of Adult Disability Payment and Employment Injuries Assistance which 

will replace PIP and IIDB respectively. The Scottish Government has undertaken extensive 

engagement with stakeholders and individuals with experience of the current system of 

disability benefits in developing this approach. These amendments provide a greater degree 

flexibility in the undertaking of assessments for PIP and IIDB. Stakeholders and clients 

would therefore expect the Scottish Government to support them. 

 

The 2019 consultation included equality questions to inform the Scottish Government's 

approach. The Scottish Government launched a public consultation on the Adult Disability 

Payment draft regulations on 21 December 2020. The consultation also included a full 

Equalities Impact Assessment.  

   

Impact Assessments 

 

Impact Assessment Status  Comment 

EQIA Complete No impacts identified. 

Fairer Scotland  Partial Assessment 

complete 

Combined with EQIA-  no impacts 

identified. 

BRIA  Not required This is a technical amendment to give effect 

to existing policy.  

CRWIA Complete No impacts identified. 

Islands Complete A positive impact was identified  
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Environmental Not required This is not a qualifying plan under the 

Environmental Assessment (Scotland) Act 

2005 

 

 

 Financial Effects   

 

The Cabinet Secretary for Social Security and Older People confirms that no BRIA is 

necessary as the instrument has no financial effects on the Scottish Government, local 

government or on business. 

  

Scottish Government 

Social Security Directorate 

 

February 2021 
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Social Security Committee 

8th Meeting, 2021 (Session 5), Thursday 18 March 2021 

Subordinate Legislation 

 
Overview of instrument 

1. The Committee has been designated as lead for consideration of the 
following negative instrument: 

The Carer's Allowance (Coronavirus) (Breaks in Care) (Scotland) Amendment 

Regulations 2021 

 

2. The instrument and policy note are attached. 

Purpose of the Regulations 

3. In response to the Covid-19 pandemic, the Scottish Government introduced 
the original Coronavirus Breaks in Care Regulations in April 2020. These 
regulations reflected changes made by the DWP to temporarily suspend the 
rule that carers can take only four weeks of breaks in caring within a six-
month period and continue to receive Carer’s Allowance. This applies where 
carers are unable to provide the required 35 hours of care because they, or 
the cared-for person, are ill or self-isolating as a result of coronavirus. 

4. The purpose of these amending regulations is to extend the date of the 
temporary suspension of the rules from 12 May 2021 until 31 August 2021.  

Delegated Powers and Law Reform Committee consideration 

5. The DPLR Committee will consider this instrument at its meeting on 23 March.  
 

For Decision 

6. Is the Committee content to note the instrument, subject to the DPLR 
Committee considering it next week? 

 
 
 
 
 
 
 



S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2021 No. 140 

SOCIAL SECURITY 

The Carer’s Allowance (Coronavirus) (Breaks in Care) 

(Scotland) Amendment Regulations 2021 

Made - - - - at 10.45 a.m. on 15th March 2021 

Laid before the Scottish Parliament at 3.00 p.m. on 15th March 2021 

Coming into force - - 12th May 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 70(8) and 175(1) and (3) of the Social Security Contributions and Benefits Act 1992(a) 

and all other powers enabling them to do so. 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Carer’s Allowance (Coronavirus) (Breaks in 

Care) (Scotland) Amendment Regulations 2021 and come into force on 12 May 2021. 

(2) These Regulations extend to Scotland only. 

Amendment of the Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) 

Regulations 2020 

2.—(1) The Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) Regulations 2020(b) 

are amended as follows. 

(2) In regulation 3 (expiry)(c), for “12 May” substitute “31 August”. 

                                                                                                                                            
(a) 1992 c.4.  Section 70 has been relevantly amended by S.I. 2002/1457. The function of prescribing the circumstances in 

which a person is or is not to be treated as engaged, or regularly and substantially engaged, in caring for a severely disabled 
person, for the purpose of section 70(8) (read with section 175(1)) of the Social Security Contributions and Benefits Act 
1992 (“the 1992 Act”), transferred to the Scottish Ministers on the commencement of section 81 of the Social Security 
(Scotland) Act 2018 (asp 9), dealing with carer’s allowance supplement.  The transfer is in terms of regulation 4 of S.I. 
2017/444, which causes section 53(1) and (2) of the Scotland Act 1998 (c.46) to have effect in relation to pre-
commencement enactments, within the meaning of section 32 of the Scotland Act 2016 (c.11) as read with section 22(2) of 
that Act, relating to carer’s benefits, upon commencement of a provision which relies on the exception in relation to carer’s 
benefits in Section F1 of Part 2 of schedule 5 of the Scotland Act 1998.  Section 81 of the Social Security (Scotland) Act 
2018 was commenced on 3 September 2018 by regulation 2 of S.S.I. 2018/250.  Accordingly, responsibility for the exercise 
of the functions exercisable by the Secretary of State in relation to carer’s allowance has transferred to the Scottish 
Ministers as regards Scotland. The prescribing of circumstances in which a person is to be treated as regularly and 
substantially engaged in caring for a severely disabled person falls within that responsibility.  The requirement to consult 
the Social Security Advisory Committee in section 172 of the 1992 Act does not apply to the Scottish Ministers by virtue of 
section 33 of the Scotland Act 2016.  An amendment was made to section 175(1) of the 1992 Act which is not relevant to 
these Regulations. 

(b) S.S.I. 2020/117 which was amended by S.S.I. 2020/350.  
(c) Regulation 3 was amended by S.S.I. 2020/350.  
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(3) In regulation 4 (continued disregard of breaks in care related to coronavirus)(a), for 

“13 May”, in both places where it occurs, substitute “1 September”. 

 

 

 

 

 

 SHIRLEY-ANNE SOMERVILLE 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

At 10.45 a.m. on 15th March 2021 

                                                                                                                                            
(a) Regulation 4 was inserted by S.S.I. 2020/350.  
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations extend the period during which regulation 2 of the Carer’s Allowance 

(Coronavirus) (Breaks in Care) (Scotland) Regulations 2020 (“the 2020 Regulations”) has effect. 

The regulation is to have effect until 23:59 on 31 August 2021. These Regulations also make a 

consequential amendment to regulation 4 of the 2020 Regulations, to reflect the extension. 
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POLICY NOTE 

THE CARER’S ALLOWANCE (CORONAVIRUS) (BREAKS IN CARE) 

(SCOTLAND) AMENDMENT REGULATIONS 2021 

SSI 2021/140 

The above instrument was made in exercise of the powers conferred by section 70(8) and 

175(1) and (3) of the Social Security Contributions and Benefits Act 1992. The instrument is 

subject to negative procedure. 

Purpose of the instrument  
These Regulations extend the application of regulation 2 of The Carer’s Allowance 

(Coronavirus) (Breaks in Care) (Scotland) Regulations 2020 (“the Breaks in Care 

regulations”), which makes temporary changes to Carer’s Allowance rules on breaks in 

care in light of coronavirus. This has the effect that breaks in care taken as a result of a 

carer or cared-for person’s infection with, or self-isolation due to, coronavirus do not count 

towards a carer’s total permitted breaks. Regulation 2 of the Breaks in Care Regulations is 

due to expire automatically at the end of the day on 12 May 2021 , but these Regulations 

will amend the expiry date so that regulation 2 will have effect until the end of the day on 

31 August 2021. 

Policy Objectives 

To be eligible for Carer’s Allowance, a carer must be, or be likely to be, providing 35 hours 

or more of care a week to a severely disabled person. In any 26-week period, a carer may 

have up to four weeks’ ‘break’ where they do not provide this level of care but are treated as 

if they have for the purpose of being entitled to Carer’s Allowance. 

The Breaks in Care Regulations were laid to make temporary changes to Carer’s Allowance 

rules so that where a carer is prevented from meeting the caring hours requirement because 

they, or the person they care for, are ill as a result of coronavirus, or are isolating themselves, 

in line with government guidance on coronavirus, this break in care would not be counted 

towards their permitted breaks in care. The effect of this is that carers who have used up all of 

their permitted breaks in care for a 26-week period will not lose their Carer’s Allowance if 

they fall ill with coronavirus or are required to self-isolate and are unable to provide care as a 

result. The same will apply if infection or self-isolation of the cared-for person prevents care 

being provided. Equally carers who have to take a break from caring due to coronavirus or 

self-isolation during a 26-week period will not lose out on Carer’s Allowance during other 

breaks later on in the same period. 

The function of administering Carer’s Allowance, under section 70 of the Social Security 

Contributions and Benefits Act 1992, transferred to the Scottish Ministers in September 2018. 

Since this time, the Secretary of State for Work and Pensions (“the Secretary of State”) has 

administered Carer’s Allowance on behalf of the Scottish Ministers pursuant to an agency 

agreement. The agency agreement sets out an undertaking by the Secretary of State and the 

Scottish Ministers to cooperate to ensure that Carer’s Allowance is delivered to people 

resident in Scotland on the same basis as applies to people resident in England and Wales. 
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The extension of regulation 2 mirrors the extension of the equivalent regulation which will 

apply to England and Wales, in line with the agency agreement.  

 

Regulation 2 of the Breaks in Care Regulations is due to expire at the end of the day on 12 

May 2021, and the purpose of these Regulations is to extend the period for which it has 

effect, until the end of the day on 31 August 2021. This is because it is considered the 

adjustment is still required to protect carers’ entitlement to Carer’s Allowance given 

increasing coronavirus infections and current Government guidance to reduce the spread of 

coronavirus. The expiry date has been arrived at on the basis that the UK Government has 

committed to offering all adults a vaccine dose by September, reducing the likelihood of an 

inability to provide care in person as a result of coronavirus.  

 

These Regulations also make a consequential amendment to regulation 4, to reflect the 

extension. Regulation 4 is intended to ensure that where an individual continues to receive 

Carer’s Allowance during a break in care associated with coronavirus, the break cannot 

subsequently be counted against their entitlement during future breaks, once regulation 2 has 

expired. 

 

When the principal Regulations were introduced, administrative guidance on Carer’s 

Allowance was also amended to allow for care which does not take place in the physical 

presence of the cared-for person to count towards the caring hours requirement for Carer’s 

Allowance. This was to ensure that, on a temporary basis, other forms of care such as remote 

provision of emotional support may entitle a person to continue receiving Carer’s Allowance, 

where care in the physical presence of the cared-for person is prevented by coronavirus. This 

is not a matter for regulations but these guidance changes will also remain in place in line 

with the extension of regulation 2.  

  

Consultation  

 

There is no statutory requirement to consult on these Regulations. However, informal 

consultation with stakeholders on the changes to Carer’s Allowance rules has been 

undertaken by both Scottish Government and the Department of Work and Pensions and 

informed the decision to extend the regulations.  

 

Impact Assessments 

 

Impact Assessments have not been prepared for this instrument because of the requirement to 

make and lay this urgently. As noted above, however, consultation has been undertaken with 

stakeholders on the potential impacts of the extension of regulation 2 of the Breaks in Care 

regulations, and it is considered that the impacts should be positive for the carers and cared 

for people affected.   

 

We have considered whether the provisions could constitute conduct prohibited by the 

Equality Act. The provisions will apply to all persons irrespective of protected characteristic 

and will, therefore, not constitute direct discrimination on that basis. We have also considered 

whether the provisions could constitute indirect discrimination but do not consider this to be 

the case. This temporary measure will affect those in receipt of Carer’s Allowance, and in 

particular women, who make up two thirds of recipients of Carer’s Allowance, and those in 

the lower half of income deciles, given carers in receipt of Carer’s Allowance tend to be on 

lower incomes. 
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Financial Effects  

  

As these regulations bring the eligibility rules for Carer’s Allowance in line with the rules 

that apply to England and Wales, there should be no impact on the Scottish Budget. The 

block grant adjustment methodology detailed in the “Agreement between the Scottish 

Government and the UK Government on the Scottish Government’s fiscal framework” 

published on 23 February 2016, continues to link adjustments to the Scottish block grant in 

respect of welfare to spending on equivalent policy areas in England and Wales. This means 

the Scottish Government is funded to provide the same level of benefits as in England and 

Wales.  

 

Scottish Government 

Social Security Directorate 

 

15 March 2021 
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Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 

St Andrew’s House, Regent Road, Edinburgh EH1 3DG 

www.gov.scot 




Cabinet Secretary for Social Security and Older People 
Shirley-Anne Somerville MSP 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 



The Presiding Officer 
c/o The Chamber Desk
Room G10
Scottish Parliament
Edinburgh
EH99 1SP

___ 
15 March 2021 

Dear Presiding Officer 

The Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) Amendment 
Regulations 2021 

Earlier today, the Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) Amendment 
Regulations 2021 were made by the Scottish Ministers under section 70(8) and 175(1) of the 
Social Security Contributions and Benefits Act 1992 (“the 1992 Act”). The instrument is laid 
before the Scottish Parliament today and comes into force on 12 May 2021. 

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets out that a 
negative SSI must be laid before the Scottish Parliament at least 28 sitting days before the 
instrument comes into force. On this occasion, given the upcoming pre-election period, this 
has not been complied with, and, to meet the requirements of section 31(3) that Act, this 
letter explains why. 

The function of administering an allowance to carers under section 70 of the 1992 Act 
(“carer’s allowance”) transferred to the Scottish Ministers on 03 September 2018 and since 
this date, the Secretary of State for Work and Pensions (“the Secretary of State”) has 
administered Carer’s Allowance on behalf of the Scottish Ministers pursuant to an agency 
agreement. The agency agreement sets out an undertaking by the Secretary of State and 
the Scottish Ministers to cooperate to ensure that Carer’s Allowance is delivered to people 
resident in Scotland on the same basis as people resident in England and Wales. 

Following the announcement of the first lockdown in March 2020, the Scottish Government 
has been working with the Department of Work and Pensions to identify changes to Carer’s 
Allowance which would ease pressures on carers in response to the effects of coronavirus. 
A number of easements were agreed that could be put in place through guidance. One 
easement required temporary changes to the application of legislation, to ensure that a 
person continues to receive Carer’s Allowance during any break in caring caused by illness 
or isolation of the carer or cared for person due to coronavirus. 
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On 30 March 2020, the Secretary of State laid the Social Security (Coronavirus) (Further 
Measures) Regulations 2020, which add to the circumstances in which a carer is to be 
treated as regularly and substantially engaged in caring for the purpose of entitlement to 
Carer’s Allowance.  Scottish Ministers then laid the Carer’s Allowance (Coronavirus) (Breaks 
in Care) (Scotland) Regulations 2020 to make equivalent provision for carers in receipt of 
Carer’s Allowance, for whom the Scottish Ministers have responsibility for payment. The 
provisions have since been extended for a further further six months to 12 May 2021 at 
23:59 hours by further amending regulations in both Parliaments: The Social Security 
(Coronavirus) (Further Measures) (Amendment) and Miscellaneous Amendment Regulations 
2020 and The Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) Amendment 
Regulations 2020. 
 
Given the ongoing impacts of the pandemic, we have been seeking the agreement of the 
DWP to extend the breaks in care provisions further. DWP have now indicated their intention 
to extend the relevant provision in England and Wales until 31 August 2021.  The instrument 
laid today seeks to extend the operation of regulation 2 of The Carer’s Allowance 
(Coronavirus) (Breaks In Care) (Scotland) Regulations 2020 until 31 August 2021 in line with  
the corresponding change which is to be  made by the Secretary of State for Work and 
Pensions for carers in England and Wales. 
 
The Scottish Government wishes to make sure that there is no gap period during which 
carers in Scotland will not have the benefit of the change in the break in care rules. These 
Regulations are therefore being laid in advance of the election. It has not been possible to do 
so earlier, due to the need for confirmation from DWP that they plan to make an equivalent 
extension. Laying the Regulations before, rather than after the election, should allow for 
greater opportunity for scrutiny of the Regulations by the Scottish Parliament. 
 
A copy of this letter has been sent to the Convenor of the Social Security Committee. 
 
Kind regards 
 

 
 
 
SHIRLEY-ANNE SOMERVILLE  
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Social Security Committee 

8th Meeting, 2021 (Session 5), Thursday 18 March 2021 

Subordinate Legislation 

 
Overview of instrument 

1. The Committee has been designated as lead for consideration of the 
following negative instrument: 

The Disability Assistance for Children and Young People (Consequential 

Amendments) (Scotland) Regulations 2021 

 

2. The instrument and policy note are attached. 

Purpose of the Regulations 

3. When the DPLR Committee considered the Disability Assistance for Children and 
Young People (Consequential Amendment and Transitional Provision) (Scotland) 
Regulations 2021, it queried whether the definition of ‘care home’ was sufficiently clear. 
 

4. The Scottish Government agreed to lay amending Regulations to clarify that the term 
‘care home’ has the meaning given by the Disability Assistance for Children and Young 
People (Scotland) Regulations 2021. 

Delegated Powers and Law Reform Committee consideration 

5. The DPLR Committee will consider this instrument at its meeting on 16 March. The 
Committee’s report will be circulated to Members before Thursday’s meeting. 
 

For Decision 

6. Is the Committee content to note the instrument? 

 
 
 
 
 
 
 

https://www.legislation.gov.uk/ssi/2021/122/contents/made
https://www.legislation.gov.uk/ssi/2021/122/contents/made


S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2021 No. 122 

SOCIAL SECURITY 

The Disability Assistance for Children and Young People 

(Consequential Amendments) (Scotland) Regulations 2021 

Made - - - - 5th March 2021 

Laid before the Scottish Parliament 9th March 2021 

Coming into force - - 26th July 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 95 of the Social Security (Scotland) Act 2018(a) and all other powers enabling them to do 

so. 

Citation and commencement 

1. These Regulations may be cited as the Disability Assistance for Children and Young People

(Consequential Amendments) (Scotland) Regulations 2021 and come into force on 26 July 2021. 

Amendment of the National Health Service (Travelling Expenses and Remission of Charges) 

(Scotland) (No. 2) Regulations 2003 

2. In Table B in Part 2 of the schedule (calculation of requirements) of the National Health

Service (Travelling Expenses and Remission of Charges) (Scotland) (No. 2) Regulations 2003(b), 

in column 2 of the entry which modifies the table in schedule 2 of the Income Support (General) 

Regulations 1987, after the inserted paragraph 13A(3) insert— 

“(4) In this paragraph, “care home” has the meaning given in regulation 2 of the 

Disability Assistance for Children and Young People (Scotland) Regulations 2021(c).”. 

Amendment of the National Bus Travel Concession Scheme for Older and Disabled Persons 

(Eligible Persons and Eligible Services) (Scotland) Order 2006 

3. In article 2 (interpretation) of the National Bus Travel Concession Scheme for Older and

Disabled Persons (Eligible Persons and Eligible Services) (Scotland) Order 2006(d), after the 

definition of “the 1992 Act” insert— 

““care home” has the meaning given in regulation 2 of the Disability Assistance for 

Children and Young People (Scotland) Regulations 2021;”. 

(a) 2018 asp 9. 
(b) S.S.I. 2003/460, relevantly amended by S.S.I. 2008/390, S.S.I. 2013/142 and S.S.I. 2021/73. S.S.I. 2021/73 comes into force 

on the same day as, and contains amendments which are supported by the amendments made by, these Regulations.
(c) S.S.I. 2021/XXX. 
(d) S.S.I. 2006/117.  There are amendments to article 2 which are not relevant to these Regulations. 
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Amendment of the Council Tax Reduction (Scotland) Regulations 2012 

4. After paragraph 12(3) (enhanced disability premium) of schedule 1 (applicable amount) of the 

Council Tax Reduction (Scotland) Regulations 2012(a) insert— 

“(4) In this paragraph, “care home” has the meaning given in regulation 2 of the 

Disability Assistance for Children and Young People (Scotland) Regulations 2021. 

(5) For the purposes of sub-paragraph (1)(bza), a child or young person is to be 

considered a member of the applicant’s family if the child or young person would be 

considered a member of the applicant’s family were the child or young person not resident 

in a care home.”. 

Amendment of the Council Tax Reduction (State Pension Credit) (Scotland) Regulations 

2012 

5. After paragraph 8(2) (enhanced disability premium) of schedule 1 (applicable amount) of the 

Council Tax Reduction (State Pension Credit) (Scotland) Regulations 2012(b) insert— 

“(3) In this paragraph, “care home” has the meaning given in regulation 2 of the 

Disability Assistance for Children and Young People (Scotland) Regulations 2021. 

(4) For the purposes of sub-paragraph (1)(c), a child or young person is to be considered a 

member of the applicant’s family if the child or young person would be considered a 

member of the applicant’s family were the child or young person not resident in a care 

home.”. 

 

 

 

 SHIRLEY-ANNE SOMERVILLE 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

5th March 2021 

                                                                                                                                            
(a) S.S.I. 2012/303.  Paragraph 12 is relevantly amended by S.S.I. 2013/48, S.S.I. 2013/142, and S.S.I. 2021/73. 
(b) S.S.I. 2012/319.  Paragraph 8 is relevantly amended by S.S.I. 2013/49, S.S.I. 2013/142, and S.S.I. 2021/73. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make consequential provision in connection with the introduction of a new 

form of disability assistance, known as child disability payment, under section 31 of the Social 

Security (Scotland) Act 2018 (“the 2018 Act”). The child disability payment is provided for by the 

Disability Assistance for Children and Young People (Scotland) Regulations 2021 (“the Child 

Disability Payment Regulations”), along with an associated form of short-term assistance under 

section 36 of the 2018 Act that is payable in certain circumstances when an individual’s award of 

child disability payment is under review within the meaning of schedule 10 of that Act. 

These Regulations come into force on 26 July 2021. 

Regulations 2 to 5 make consequential amendments to secondary legislation in connection with 

the introduction of child disability payment. The amendments support consequential amendments 

made to the same legislation by the Disability Assistance for Children and Young People 

(Consequential Amendment and Transitional Provision) (Scotland) Regulations 2021 by providing 

a definition of “care home” for the purposes of some of those amendments.  

The Disability Assistance for Children and Young People (Consequential Amendment and 

Transitional Provision) (Scotland) Regulations 2021 come into force on the same day as these 

Regulations and ensure that individuals who are entitled to child disability payment have the same 

entitlements and disregards under that legislation as individuals who are entitled to disability 

living allowance (“DLA”) payable under the Social Security Contributions and Benefits Act 1992. 

No business and regulatory impact assessment has been prepared for these Regulations. 
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POLICY NOTE 

 

THE DISABILITY ASSISTANCE FOR CHILDREN AND YOUNG PEOPLE 

(CONSEQUENTIAL AMENDMENTS) (SCOTLAND) REGULATIONS 2021 

 

SSI 2021/122 

 

The above instrument was made in exercise of the powers conferred by section 95 of the 

Social Security (Scotland) Act 2018. The instrument is subject to the negative procedure. 

 

The purpose of this instrument relates to the (similarly named)  Disability Assistance for 

Children and Young People (Consequential Amendment and Transitional Provision) 

(Scotland) Regulations 2021 (“the Consequential Amendment and Transitional Provision 

Regulations”).  The purpose of this instrument is to address minor comments made by the 

Delegated Powers and Law Reform Committee (DPLRC) in relation to four amendments  

made by the Consequential and Amendment and Transitional Provision Regulations. Each 

of the four amendments inserted text (into 4 separate pieces of legislation) that referred to 

the term “care home”. The term “care home” is given a relatively broad meaning by the 

draft the Disability Assistance for Children and Young People (Scotland) Regulations 2021 

in that the definition includes ‘residential educational establishments’.  

 

The DPLRC queried  with the Scottish Government whether, for each of the four 

amendments, it was sufficiently clear whether the term “care home” is to be understood 

with reference to its relatively broad meaning under the  Disability Assistance for Children 

and Young People (Scotland) Regulations 2021 or not. The purpose of this instrument, 

known as the Disability Assistance for Children and Young People (Consequential 

Amendments) (Scotland) Regulations 2021, is to put beyond doubt that in respect of each 

of the four amendments, the term “care home” has the meaning given by the  Disability 

Assistance for Children and Young People (Scotland) Regulations 2021.  The text inserted 

by two of these four amendments also refers to the term “family” and this instrument also 

clarifies how that term should be understood so that the legal effect of these two 

amendments is clearly understood.  

 

 

Policy Objectives  

The policy objective is to give full effect to the policy objectives underpinning the 

Consequential Amendment and Transitional Provision Regulations. This instrument achieves 

this by inserting a small number of definitions into four of the pieces of legislation that were 

amended by the Consequential Amendment and Transitional Provision Regulations. These 

definitions were omitted from the amendments made by Consequential Amendment and 

Transitional Provision Regulations by error.  

 

Consultation  

The policy note for  the Consequential Amendment and Transitional Provision Regulations 

explains that in July 2016 the Scottish Government launched a public consultation to support 

the development of a framework that would become the Social Security (Scotland) Bill. This 

received more than 200 responses to questions relating to disability benefits with an even 

split between organisational and individual responses. In particular comments were invited on 

a partial Equality Impact Assessment which represented the Scottish Government’s work on 

the impact of social security policy on people with protected characteristics prior to the 

consultation. 
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521 formal written responses were submitted, of which 241 were from organisations and 280 

from individual respondents. Of the 241 organisational responses, 81 were received from 

stakeholder groups relating to children/young people, equalities and human rights, disability 

and long term conditions and carers. The independent analysis of the responses along with 

the Scottish Government response were published on 22 February 2017.1 

 

Between 5 March and 28 May 2019, the Scottish Government undertook a public 

consultation on its proposals for the delivery of disability assistance. The consultation 

received 263 responses from individuals and stakeholder organisations, and a summary of 

these responses can be found in the analysis of written responses. The views expressed within 

the consultation responses helped shape the proposals for delivering the Child Disability 

Payment, and the Scottish Government published its response in October 2019.  

Impact Assessments 

It is not considered necessary to carry out impact assessments for this instrument. These 

Regulations do not seek substantively change the policy areas pertaining to the legislative 

schemes being amended.   A number of policy impact assessments have been carried out and 

published in respect of the delivery of Child Disability Payment.  

 

Financial Effects 

A partial Business and Regulatory Impact Assessment (BRIA) has been completed relating to 

the Consequential Amendments and Transitional Provisions Regulations.  

 

Scottish Government 

Social Security Directorate 

 

03 March 2021 

                                                 
1 https://www.gov.scot/publications/analysis-written-responses-consultation-social-security-scotland/  
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Social Security Committee 

8th Meeting, 2021 (Session 5), Thursday 18 March 2021 

Subordinate Legislation 

 
Overview of instrument 

1. The Committee has been designated as lead for consideration of the 
following negative instrument: 

The Council Tax Reduction (Scotland) Amendment (No. 3) (Coronavirus) 

Regulations 2021 

 

2. The instrument and policy note are attached. 

Purpose of the Regulations 

3. On 3 March the UK Government announced that a one-off payment of £500 would be 
paid to working households who receive tax credits. 
 

4. The purpose of these Regulations is to amend the Council Tax Reduction Regulations 
to fully disregard this £500 payment when calculating entitlement to Council Tax 
Reduction. 

Delegated Powers and Law Reform Committee consideration 

5. The DPLR Committee will consider this instrument at its meeting on 23 March.  
 

For Decision 

6. Is the Committee content to note the instrument, subject to the DPLR 
Committee considering it next week? 

 
 
 
 
 
 
 



S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2021 No. 137 

COUNCIL TAX 

The Council Tax Reduction (Scotland) Amendment (No. 3) 

(Coronavirus) Regulations 2021 

Made - - - - at 1.07 p.m. on 11th March 2021 

Laid before the Scottish Parliament at 4.15 p.m. on 11th March 2021 

Coming into force - - 5th April 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 80 and 113(1) and paragraph 1 of schedule 2 of the Local Government Finance Act 

1992(a) and all other powers enabling them to do so. 

Citation and commencement 

1. These Regulations may be cited as the Council Tax Reduction (Scotland) Amendment (No. 3)

(Coronavirus) Regulations 2021 and come into force on 5 April 2021. 

Amendment of the Council Tax Reduction (Scotland) Regulations 2012 

2. The Council Tax Reduction (Scotland) Regulations 2012(b) are amended in accordance with

regulations 3 to 5. 

3. In regulation 2 (interpretation), after the definition of “one-off payment of £500 to NHS and

social care workers”(c) insert— 

““one-off payment of £500 to working tax credit recipients” means the £500 payment 

to persons eligible for working tax credit announced by the Chancellor of the 

Exchequer on 3 March 2021(d),”. 

4. In regulation 32 (calculation of average weekly income from tax credits)(e), after paragraph

(3) insert—

“(4) In calculating average weekly income, the one-off payment of £500 to working tax 

credit recipients must be disregarded.”. 

(a) 1992 c.14.  Section 80 and paragraph 1 of schedule 2 were amended by paragraph 176 of schedule 13 of the Local
Government etc. (Scotland) Act 1994 (c.39).  There are other amendments to section 80 and amendments to section 113(1) 
that are not relevant to these Regulations.  The functions of the Secretary of State, in so far as within devolved competence, 
were transferred to the Scottish Ministers by virtue of section 53 of the Scotland Act 1998 (c.46). 

(b) S.S.I. 2012/303. 
(c) The definition was inserted by S.S.I. 2021/12. 
(d) See https://www.gov.uk/guidance/new-one-off-500-payment-for-working-households-receiving-tax-credits. 
(e) Regulation 32 was amended by S.S.I. 2013/287. 
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5. In schedule 5 (capital to be disregarded), after paragraph 73 (the one-off payment of £500 to 

NHS and social care workers)(a) insert— 

“74. The one-off payment of £500 to working tax credit recipients.”. 

Amendment of the Council Tax Reduction (State Pension Credit) (Scotland) Regulations 

2012 

6. In schedule 4 (capital disregards) of the Council Tax Reduction (State Pension Credit) 

(Scotland) Regulations 2012(b), after paragraph 30H (the one-off payment of £500 to NHS and 

social care workers)(c) insert— 

“30I. The one-off payment of £500 to persons eligible for working tax credit announced 

by the Chancellor of the Exchequer on 3 March 2021(d).”. 

 

 

 

 

 

 KATE FORBES 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

At 1.07 p.m. on 11th March 2021 

                                                                                                                                            
(a) Paragraph 73 was inserted by S.S.I. 2021/12.  
(b) S.S.I. 2012/319. 
(c) Paragraph 30H was inserted by S.S.I. 2021/12. 
(d) See https://www.gov.uk/guidance/new-one-off-500-payment-for-working-households-receiving-tax-credits. 

Certified copy from legislation.gov.uk PublishingPAPER 6 SSC/S5/21/8/6



 3

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Council Tax Reduction (Scotland) Regulations 2012 and the 

Council Tax Reduction (State Pension Credit) (Scotland) Regulations 2012. 

They provide that a one-off £500 payment that is to be made to persons eligible for working tax 

credits is to be disregarded, for the purposes of council tax reduction, in calculating a person’s 

capital. 

The payment is also to be disregarded as income for the purposes of such calculations under the 

Council Tax Reduction (Scotland) Regulations 2012. It would not be regarded as income in 

making such calculations under the Council Tax Reduction (State Pension Credit) (Scotland) 

Regulations 2012. 

Certified copy from legislation.gov.uk PublishingPAPER 6 SSC/S5/21/8/6



 

 

POLICY NOTE 
 

THE COUNCIL TAX REDUCTION (SCOTLAND) AMENDMENT (No.3) 
(CORONAVIRUS) REGULATIONS 2021 

 

SSI 2021/137 

 
1.  The above instrument is made in exercise of the powers conferred by sections 80 
and 113(1) and paragraph 1 of schedule 2 of the Local Government Finance Act 1992.  
It is subject to the negative procedure. 
 

The purpose of these Regulations is to amend the Council Tax Reduction 
Regulations to fully disregard the one-off £500 payment to working 
households receiving tax credits.  

 

Policy Objectives  
 
2.  This instrument amends the Council Tax Reduction (Scotland) Regulations 2012 
(“the Working Age Regulations”) and the Council Tax Reduction (State Pension 
Credit) (Scotland) Regulations 2012 (“the Pension Age Regulations”). The Council Tax 
Reduction (CTR) scheme ensures that nobody has to suffer hardship because they 
have lost the ability to pay their council tax. The scheme assesses a household’s 
income and other factors, and can reduce council tax liability by up to 100% (meaning 
a household pays no council tax).   
 
3.  On 3 March the UK Government announced that a one-off payment of £500 would 
be paid to working households who receive tax credits. This payment will be made in 
April, to eligible households; it is not expected to be repeated. In the Working Age 
Regulations, Regulation 32 is being amended to ensure that the one-off payment is 
not regarded as income in the calculation of entitlement to CTR.  
 
4. Schedule 5 (capital to be disregarded) of the Working Age Regulations is being 
amended to ensure that the one-off payment is not regarded as capital in the 
calculation of entitlement to CTR.  
 
5. Schedule 4 (capital disregards) of the Pension Age Regulations is being amended 
to ensure that the one-off payment is not regarded as capital in the calculation of 
entitlement to CTR. 
 
6. The Pension Age Regulations operate income calculations differently from the 
Working Age Regulations and there is no need to amend them as regards income.  
The one-off payment will not fall within their definition of income, so will be disregarded 
in making those calculations. 
 
Consultation 
 

7. No formal consultation was required to be carried out in relation to these 
Regulations.  
 

Impact Assessments and Financial Effects 
 

8. This instrument amends existing Working Age Regulations and Pension Age 
Regulations. There are no specific impact assessments. The amendments will not 
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have a material impact on the cost of the scheme.  
   

Local Government and Communities 
Scottish Government 
Xx March 2021  

PAPER 6 SSC/S5/21/8/6




