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The Committee will meet at 9.00 am in a virtual meeting and to be broadcast on 
scottishparliament.tv 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. The Committee is also invited to agree that 
consideration of draft legacy and annual reports will be taken in private at future 
meetings. 

 
2. Child Disability Payment: The Committee will take evidence on the draft Child 

Disability Payment Regulations from members of the Scottish Campaign on 
Rights to Social Security —  

 
Bill Scott, Senior Policy Advisor, Inclusion Scotland; 
 
Anne Baldock, Financial Inclusion Programme Co-ordinator, One Parent 
Families Scotland; 
 
Ed Pybus, Welfare Rights Worker, CPAG in Scotland. 
 

3. Child Disability Payment: The Committee will consider the evidence heard 
earlier in the meeting.  

 
4. The Social Security Response to Covid (in private): The Committee will 

consider a draft inquiry report. 
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Social Security Committee 

5th Meeting, 2020 (Session 5), Thursday 25 February 2021 

Note by the Clerk – Child Disability Payment Regulations 

 

The Regulations 
1. On 12 February 2021, the Scottish Government laid The Disability Assistance for 

Children and Young People (Scotland) Regulations 2021 which sets out the how 
Child Disability Payment (CDP) will be delivered in Scotland. Child Disability 
Payment is the Scottish Government’s replacement for child Disability Living 
Allowance. 

Committee consideration 
2. Today’s evidence session is with representatives from the Scottish Campaign on 

Rights for Social Security (SCORSS).The Committee will hear from: 
• Bill Scott - Senior Policy Advisor, Inclusion Scotland; 
• Anne Baldock - Financial Inclusion Programme Co-ordinator, One Parent 

Families Scotland; and 
• Ed Pybus – Welfare Rights Worker, CPAG in Scotland 

 
3. The letter from the Cabinet Secretary to the Committee accompanying the 

regulations, the SPICe briefing paper and the regulations and associated 
documents are all attached. 
 

4. Next week, the Committee will take evidence from the Cabinet Secretary for 
Social Security and Older People and formally consider the motion to approve the 
Regulations. 

Policy development 
5. The Child Disability Payment was originally scheduled for delivery in Summer 

2020 but was delayed.  
 

6. On 27 February 2020, the Committee considered a letter from Jeremy Balfour 
MSP in his capacity as Chair of the cross-party group on disability raising 
concerns about PIP assessments and a possible lack of incentive to be more 
active. The Committee agreed to consider the letter when the first of the new 
disability payment regulations were received. The letter is attached for Members 
reference. 

  

 
Clerk to the Committee 

February 2021 

https://cpag.org.uk/scotland/policy-campaigns/SCoWR
https://cpag.org.uk/scotland/policy-campaigns/SCoWR
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The Scottish Parliament 
Parlamaid na h-Alba 

Jeremy Balfour 
Member of the Scottish Parliament for Lothian 

Social Security Committee Convener 
The Scottish Parliament 
Edinburgh 
EH99 1SP 

6 February 2020 

Dear Bob, 

I am writing to you as the convener of the CPG on Disability. We had our meeting on 
5 February where we had a presentation from different organisations around disability 
and sport. I have also had a number of conversations with other 3rd sector groups 
around the issue of improving individuals health but this is having a knock on effect to 
the benefits they receive. 

The particular benefit that most people have concern about is that of PIP and around 
the issues of mobility. As you are aware individuals can only get the higher rate of PIP 
if they walk less than 20 metres. As a society we are encouraging everyone, including 
those with a disability to live more active lives and exercise more. However, if someone 
who is on the higher rate of PIP makes any physical improvement, they would then 
lose their benefit and thus there is no incentive for anyone to do any exercise. 

As PIP is now being devolved to the Scottish Government and Parliament, the CPG 
were wondering whether your committee could have a look at this issue and take 
advice around this. Clearly there are no easy answers and there may not be a solution 
but the group was wondering whether at least the issues could be aired in your forum. 

I would be obliged if you could discuss this with your committee members (including 
myself!) after recess and see if this could be added to the work programme. 

Could you also respond to me in writing as the convener of the CPG so that I can keep 
members updated. 

The Scottish Parliament, Edinburgh, EH99 1 SP 
Tel: 0131 348 5960 email: Jeremy.Balfour.msp@parliament.scot 

PAPER 1 SSC/S5/21/5/1



With thanks, 

Kind regards, 

Je emy Balfour MSP 
Lothian Region 
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CC - Clerk of the Social .Security Committee 
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Social Security Committee 

5th Meeting, 2021 (Session 5), Thursday 25 February 2021 

Child Disability Payment 
 
Introduction 
Child Disability Payment (CDP) is replacing child Disability Living Allowance 
(cDLA) from November 2021 following a pilot starting in July. 
 
Ahead of taking evidence from the Cabinet Secretary next week, the Committee 
will hear from the Scottish Campaign on the Right to Social Security (SCORSS)  
on the regulations which create CDP, the Disability Assistance for Children and 
Young People (Scotland) Regulations 2021.  The Scottish Government has also 
laid information sharing regulations and consequential regulations.  The former 
will allow Scottish Ministers, with the individual’s authorisation, to require 
information from certain bodies including GPs.  The latter ensure that CDP is 
treated in the same way as DLA for devolved ‘passported’ benefits.  
 
SCORSS has commented on an earlier draft of the main regulations. At time of 
writing, their submission on the final draft regulations was not available. 
 
The Committee will hear from: 
 

• Bill Scott - Senior Policy Advisor, Inclusion Scotland; 
• Anne Baldock - Financial Inclusion Programme Co-ordinator, One Parent 

Families Scotland; and 
• Ed Pybus – Welfare Rights Worker, CPAG in Scotland 

 
This paper gives a brief overview of Child Disability Payment, a timeline of policy 
development and notes the recommendations from SCOSS only partially 
accepted by the Scottish Government. 
 
The paper then suggests seven themes for discussion (p.5 onwards). 
 
Overview of Child Disability Payment (CDP) 
CDP is very similar to child DLA.  The policy note states: 
 

“The eligibility criteria for CDP broadly aligns with the eligibility criteria for 
DLAC, however, the Scottish Government is making improvements to the 
application process, and the collection of supporting information about an 

https://www.legislation.gov.uk/sdsi/2021/9780111049402/contents
https://www.legislation.gov.uk/sdsi/2021/9780111049402/contents
https://www.legislation.gov.uk/sdsi/2021/9780111049419/contents
https://www.legislation.gov.uk/ssi/2021/73/contents/made
https://cpag.org.uk/sites/default/files/files/post/SCORSS%20DACYP%20response.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsipn_9780111049402_en.pdf
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individual’s disability to make more robust and reliable decisions about 
entitlement to CDP.” 

 
Similarities between DLA and CDP 
Both DLA and CDP pay a ‘care’ and ‘mobility’ components. 
 
The ‘care’ component is payable at three rates (lower, middle and higher) 
depending on someone’s care needs during the day, during the night or during 
both night and day. 
 
The mobility component is payable at two rates (lower and higher).  The lower 
rate is available to children aged five and over and the higher rate to children 
aged three and over. The higher rate can be used to lease Motability vehicles. 
 
A child’s needs are considered against what is normally expected of a person of 
the same age.  
 
The child’s needs must have existed for 13 weeks prior to applying for the 
benefit and be expected to continue for at least 26 weeks. 
 
If a child is terminally ill, they are ‘fast tracked’ to the highest rate of the care 
component and, from the age of 3, the higher mobility rate. 
 
With limited exceptions (such as cases of terminal illness), the child must also 
have been ‘present’ in Great Britain/Common Travel Area1 for a certain amount 
of time before they can apply. 
 
The care component is not paid for publicly funded stays of 28 days or more in a 
care home, residential school or in legal detention.  This is to avoid duplication 
of public funds. 
 
Both cDLA and CDP can be paid when someone is temporarily absent abroad.  
If someone moves abroad permanently, they can still get the care component 
paid if that person is protected by the Withdrawal Agreement (generally, moved 
before 31st December 2020). 
 
Who gets cDLA? 
There are 43,479 children and young people aged under 18 in receipt of DLA in 
Scotland (May 2020, StatXplore).  The most common condition, by a long way, 
is learning difficulties (50%), followed by 'behavioural disorder' (13%) and 
hyperkinetic syndrome (10%)2.  Therefore nearly three quarters of children on 
DLA have conditions related to learning and behaviour.  Latest statistics record 
that twenty five children in receipt of DLA were terminally ill.   
 
Policy differences between DLA and CDP 
The Business and regulatory impact assessment (BRIA) sets out the policy 
differences between cDLA and CDP.  The policy of ‘safe and secure transfer’ 
                                            
1 UK, the Crown Dependencies (Bailiwick of Jersey, Bailiwick of Guernsey and the Isle of Man) 
and Ireland 
2 Hyperkinetic syndrome includes inattention, overactivity, and impulsivity 

https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsifia_9780111049402_en.pdf
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applies to all devolved social security, limiting the amount of change from the 
DWP benefits.  The main changes that have been made are: 
 

• automatically extending awards of CDP from age 16 to 18 for clients 
entitled to CDP immediately before reaching age 16; 

• a new definition of terminal illness that removes time limits  
• continuing entitlement to the mobility component of CDP while a child or 

young person is in legal detention; 
• revising the definition of a severe visual disability for the purposes of 

entitlement to the higher rate of the mobility component in line with 
national clinical best practice; 

• making all awards of CDP rolling, subject to reviews, which take account 
of how likely it is for an individual’s condition to change over time and 
continuing entitlement during the review process; 

• extending the time an individual has to request a re-determination from 
31 to 42 calendar days; but requiring ‘good reason’ for a late request 

• Social Security Scotland will have 56 calendar days to complete a re-
determination before the individual can appeal a determination to the 
First-Tier Tribunal for Scotland; and 

• introducing Short-Term Assistance (STA) which will ‘top up’ an 
individual’s ongoing award which has been reduced or stopped due to a 
new determination. This can be applied for during re-determinations or 
appeals.  

 
Further information on these policy differences is set out in the Equality Impact 
Assessment. 
 
Policy development 
CDP is the first of the devolved disability benefits to be ‘translated’ into a 
Scottish benefit under the Social Security (Scotland) Act 2018.  A formal public 
consultation was followed by scrutiny by the Scottish Commission on Social 
Security.  The Scottish Government has also consulted its experience panels 
and taken advice from the Disability and Carer Benefits Expert Advisory Group. 
 
The timescale for scrutiny and consultation was: 
 

• 5 March to 28 May 2019: public consultation on proposals for the delivery 
of disability assistance including what was then called ‘Disability 
Assistance for Children and Young People’.  

• 28 October 2019: Scottish Government response to consultation  
• 12 December 2019: first draft regulations issued to SCOSS 
• 7 February 2020: second draft regulations issued to SCOSS 
• 9 March 2020: First SCOSS scrutiny report with 34 recommendations 
• March 2020: Social Security Committee session with SCOSS cancelled 

due to Covid.  Questions were answered by correspondence. 
• 29 July 2020: advice from the Disability and Carer Benefits Expert 

Advisory Group (DACBEAG) 
• 28 October 2020: Scottish Government response to DACBEAG 

https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.gov.scot/publications/social-security-consultation-disability-assistance-scotland/
https://www.gov.scot/publications/social-security-consultation-disability-assistance-scotland/
https://www.gov.scot/publications/consultation-disability-assistance-scotland-scottish-government-response/pages/2/
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/12/3-the-scottish-commission-on-social-security-letters-disability-assistance/documents/disability-assistance-for-children-and-young-people-scotland-draft-regulations-2020/disability-assistance-for-children-and-young-people-scotland-draft-regulations-2020/govscot%3Adocument/Disability%2BAssistance%2Bfor%2BChildren%2Band%2BYoung%2BPeople%2B%2528Scotland%2529%2Bdraft%2Bregulations%2B2020.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/12/3-the-scottish-commission-on-social-security-letters-disability-assistance/documents/disability-assistance-for-children-and-young-people-scotland-draft-regulations-2020---7-february-2020/disability-assistance-for-children-and-young-people-scotland-draft-regulations-2020---7-february-2020/govscot%3Adocument/SSDraft-%2BDisability%2BAssistance%2Bfor%2BChildren%2Band%2BYoung%2BPeople%2B%2528Scotland%2529%2BRegulations%2B-%2Bfinal%2Bdraft%2BFeb%2B7%2B2020%2B%2528004%2529%2B%2528003%2529.pdf
https://www.gov.scot/publications/the-disability-assistance-for-children-and-young-people-scotland-regulations-2020-scrutiny-report-on-draft-regulations/
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/12/3-the-scottish-commission-on-social-security-letters-disability-assistance/documents/disability-assistance-for-children-and-young-people-regulations-2020-scoss-response-to-social-security-committee-questions-on-scrutiny-report---10-june-2020/disability-assistance-for-children-and-young-people-regulations-2020-scoss-response-to-social-security-committee-questions-on-scrutiny-report---10-june-2020/govscot%3Adocument/Combined%2BPapers%2B-%2B%2BLetter%2Bto%2BBob%2BDorris%2B%2BResponse%2Bto%2BCDP%2BQuestions..pdf
https://www.gov.scot/publications/disability-and-carers-benefits-expert-advisory-group---dacyp-advice/
https://www.gov.scot/publications/disability-and-carers-benefits-expert-advisory-group---dacyp-advice/
https://www.gov.scot/publications/disability-and-carers-benefits-expert-advisory-group---dacyp-response-from-ministers/
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• 27 October 2020: third draft regulations published with an explanatory 
note 

• SCOSS received written submissions on the initial and revised draft 
regulations.  

• 17 December 2020: Second SCOSS scrutiny report making 12 
recommendations 

• 12 February 2021: final draft regulations laid in the Parliament along with 
impact assessments and response to both SCOSS reports. 

 
The regulations as laid contain provisions on case transfer from DLA and 
establishing the pilot areas which were not in previous drafts. 
 
Recommendations by SCOSS ‘partially accepted’ 
The Scottish Government responded to both SCOSS reports on 12 February 
2021, accepting all recommendations apart from the following three issues 
raised in their first scrutiny report: 
 
Choice of benefit at 16: Recommendation 8 “Regulations should be framed in 
such a way as to provide young people a choice of which benefit to claim from 
age 16.”   
 
In response the Scottish Government state: “this might involve considerable 
complexity for clients. It could be difficult to provide meaningful advice about 
which form of assistance would be more or less advantageous to the client in 
the absence of an application. We will consider in the longer term the 
interactions between the age criteria for individual benefits.” 
 
Temporary absence: Recommendation 26 To clarify the difference between a 
temporary absence from Scotland and a move elsewhere in the UK that 
changes ordinary residence, for example by considering adding to regulations a 
temporary absence from Scotland provision for absences within the UK.   
 
The Scottish Government state: “we have amended provisions to allow for 
temporary absences within the UK and will work with DWP colleagues to 
understand how feasible it would be to implement such a provision.” 
 
Right to review: Recommendation 31: “To fully meet Charter expectations, the 
Scottish Government should ensure that regulations and processes always 
contain appeal rights, for example, where the Agency disagrees with a parent 
who believes her child’s needs have increased.”   
 
The Scottish Government state: “The regulations have been amended to lower 
the threshold at which a case manager must make a new determination of 
entitlement when a client reports a change of circumstances (such as an 
increase or change in the client’s disability).  This amendment has changed the 
level at which a change of circumstances must be considered from where it was 
‘likely’ to be the case to where it was ‘probably’ the case. This offers clients 
increased protection against a refusal to carry out a change of circumstances” 
 
  

https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/12/3-the-scottish-commission-on-social-security-letters-disability-assistance/documents/further-draft-disability-assistance-for-children-and-young-people-scotland-regulations/further-draft-disability-assistance-for-children-and-young-people-scotland-regulations/govscot%3Adocument/Disability%2BBenefits%2BPolicy%2B-%2BCDP%2B-%2BMinisterial%2Bon%2Bre-referral%2Bto%2BSCoSS%2B-%2BDoc%2B1%2B-%2BOctober%2B2020.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/regulation-directive-order/2020/11/disability-assistance-for-children-and-young-people-scotland-regulations---draft/documents/draft-disability-assistance-for-children-and-young-people-scotland-regulations---explanatory-note/draft-disability-assistance-for-children-and-young-people-scotland-regulations---explanatory-note/govscot%3Adocument/Disability%2BBenefits%2BPolicy%2B-%2BCDP%2B-%2BC%2B-%2BExplanatory%2BNote.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/regulation-directive-order/2020/11/disability-assistance-for-children-and-young-people-scotland-regulations---draft/documents/draft-disability-assistance-for-children-and-young-people-scotland-regulations---explanatory-note/draft-disability-assistance-for-children-and-young-people-scotland-regulations---explanatory-note/govscot%3Adocument/Disability%2BBenefits%2BPolicy%2B-%2BCDP%2B-%2BC%2B-%2BExplanatory%2BNote.pdf
https://www.gov.scot/publications/scottish-commission-on-social-security-submissions-disability-assistance/
https://www.gov.scot/publications/%E2%80%A2the-disability-assistance-for-children-and-young-people-scotland-regulations-further-scrutiny-report-on-draft-regulations/
https://www.legislation.gov.uk/sdsi/2021/9780111049402/contents
https://www.legislation.gov.uk/sdsi/2021/9780111049402/resources
https://www.gov.scot/publications/child-disability-payment-response-to-scrutiny-report/
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2021/02/child-disability-payment-response-to-scrutiny-report/documents/child-disability-payment-response-to-scrutiny-report/child-disability-payment-response-to-scrutiny-report/govscot%3Adocument/Cab%2BSec%2BSSOP%2Bto%2BSCoSS%2B-%2BChild%2BDisability%2BPayment%2B-%2BResponse%2Bto%2BSCoSS%2Bscrutiny%2Breport%2B-%2B12%2BFebruary%2B2021.pdf
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The following suggest 7 themes for discussion.   
 

• Theme 1: Policy development 
• Theme 2: New provisions: case transfer and pilot areas 
• Theme 3: Incorporation of case law 
• Theme 4: Past presence rules 
• Theme 5: Challenging and changing decisions 
• Theme 6: New provisions: Information sharing and consequential 

amendments 
• Theme 7: Longer term priorities for policy change 

 
Members may also wish to consider issues raised in the SCORSS 
submission which was not available at the time of writing this paper. 
 
THEME 1: Policy development 
 
In her letter to the Committee the Cabinet Secretary wrote: 
 

“I believe that these reports show we have been listening carefully to 
feedback, with a view to ensuring that our replacement for Disability 
Living Allowance (DLA) for children delivers a safe and secure transition 
of powers relating to disability benefits.” (Cabinet Secretary to 
Committee, letter dated 12 February) 

 
A timeline of the policy development process is set out above. 
 
The Committee may wish to discuss: 

• How the organisations represented by SCORSS were involved in the 
development of the regulations, 

• Whether they agree that the Scottish Government has: “been 
listening carefully to feedback” 

• Whether there are any lessons from the policy development process 
for CDP that should be applied to the development of future 
benefits, especially Adult Disability Payment. 

 
THEME 2: New provisions: case transfer and pilot areas 
Two new parts of the regulations, not considered by SCOSS, are: 
 

• Provision for pilot areas (Part 15 of the regulations, Part 11 introducing 
part 2 of the Schedule) 

• Provision for case transfer from DLA to CDP (Part 3 of the Schedule) 
 
The Pilot 
The regulations commence on 26 July 2021 but initially applications for CDP 
can only be made by people living in Perth and Kinross, Dundee City and 
Western Isles (regulation 44 and Schedule para 6). 
 
Social Security Scotland will accept new applications from individuals in other 
Scottish local authority areas from 22 November 2021 (regulation 44). 

https://www.parliament.scot/S5_Social_Security/Cab_Sec_to_Convener_-_CDP_Regulations_-_12_February_2021.pdf
https://www.parliament.scot/S5_Social_Security/Cab_Sec_to_Convener_-_CDP_Regulations_-_12_February_2021.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/44
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/44
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/44
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In general, once CDP starts, its not possible to make a new claim for DLA 
(regulation 19 of the Consequential regulations).  However, if someone in a pilot 
area has a claim for DLA that hasn’t been decided by 21st July, that DLA claim 
will continue (main regulations, regulation 45). 
 
If someone is awarded CDP in a pilot area, they will continue to receive it if they 
move out of the pilot area (Schedule para 5) 
 
Transfer from DLA  
Part 3 of the Schedule makes provision to transfer existing cDLA claimants in 
Scotland to CDP.  (There is separate provision for people who transfer because 
they move around the UK (for which see Part 8 of the regulations)). 
 
The regulations do not set out how Ministers will choose in which order they 
transfer people.  Instead they set out a process for how that choice will be 
implemented. 
 
If it ‘appears likely’ that someone getting DLA would be eligible for CDP, then: 
 

• Ministers will notify the individual that they will be transferred (Schedule 
para 8). 

• Eligibility for CDP will be determined within 13 weeks of that notice 
(Schedule para 8) unless there is good reason to take longer (Schedule 
para 9(5)). 

• Instead of requiring people to make an application, a determination must 
be made using information from the DWP and ‘any other information 
available to Scottish Ministers that appears relevant’ (Schedule para 9) 

• Once a determination of CDP is made, then cDLA stops (Schedule para 8 
and para 10).  

 
At the point of transfer, a person is entitled to the same or higher rate of CDP 
than they got on cDLA (Schedule paras 9(4) and 11).  
 
In both cDLA and CDP a person can be appointed to deal with the benefit on the 
child’s behalf.  Appointees made for cDLA will be able to act at appointees for 
CDP, although their appointment will be reviewed ‘as soon as practicably 
possible’ after the child is transferred onto CDP (Schedule para 14). 
 
A person cannot choose to transfer but must wait until they are selected: 

“A client is still free to choose to end their DLAC award and to make a 
new application to CDP but we cannot guarantee there will be no break 
or delay in payment.” (EQIA para 30) 

The regulations do not set out a priority list but the impact assessments describe 
how priority will be given to older children (“rising 16’s” - those young people 
between 16-18 who remain on DLAC instead of being required to apply for PIP) 
and to those with a terminal illness (EQIA paras 30 and 80).  
 

https://www.legislation.gov.uk/ssi/2021/73/regulation/19/made
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/45
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/part/8
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
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Where someone’s award is likely to change, they will not be selected for transfer 
until the award has ‘stabilised’.  The EQIA gives examples: 
 

“where the decision to award DLAC is currently under appeal, where the 
DLAC award is currently suspended due to an ongoing investigation, or 
where their DLAC award has been recently reviewed and is currently 
awaiting a decision.” 

 
[…] 

“their benefit will not be transferred until the stabilisation criteria no longer 
apply or by the end of the transfer period, which will be set out in 
published timetables, whichever is first. All clients must be transferred 
before the end of the transfer period.” (EQIA, para 87) 

 
The Committee may wish to discuss; 

• Whether witnesses have any comments about the provision in the 
regulations for the pilot 

• Whether people should be able to choose to transfer to CDP 
• Whether there are sufficient safeguards against any mistakes made 

in the transfer process 
• How should claimants be prioritised for transfer to CDP 

 
THEME 3: Incorporation of caselaw  
One of the difficult issues in drafting the regulations has been how to incorporate 
important case law decisions in order to fully reflect current DLA rules. The 
Committee raised this with SCOSS in March 2020.  In June SCOSS replied: 
 

“SCoSS considers that the Scottish Government, in discussion with 
relevant practitioners and stakeholders, should give more consideration 
to how case law should be incorporated into all new forms of devolved 
disability assistance (and if it is not incorporated, this should be made 
clear)” (SCOSS letter to Social Security Committee June 2020) 

 
SCORSS raised this point in their submission to SCOSS on the first draft of the 
regulations, giving the example that:  
 

“the meanings of ‘continual’ and ‘night’ have a settled meaning in relation 
to DLA that is not set out in the regulations” 

 
The CDP regulations therefore include certain definitions that may not be explicit 
in the DLA regulations. For example, the explanatory note published in October 
2020 explained that the following definitions were based on case law. 
 

• ‘attention’ - means the provision of personal care, prompting or motivation 
in relation to bodily functions or assistance with communication needs 
(regulation 11(6)). 

• ‘bodily function’ - means the normal actions of any organ of the body, 
including the brain, or of a number of organs acting together, (regulation 
2). 

https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/12/3-the-scottish-commission-on-social-security-letters-disability-assistance/documents/disability-assistance-for-children-and-young-people-regulations-2020-scoss-response-to-social-security-committee-questions-on-scrutiny-report---10-june-2020/disability-assistance-for-children-and-young-people-regulations-2020-scoss-response-to-social-security-committee-questions-on-scrutiny-report---10-june-2020/govscot%3Adocument/Combined%2BPapers%2B-%2B%2BLetter%2Bto%2BBob%2BDorris%2B%2BResponse%2Bto%2BCDP%2BQuestions..pdf
https://cpag.org.uk/sites/default/files/files/post/SCORSS%20DACYP%20response.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/regulation-directive-order/2020/11/disability-assistance-for-children-and-young-people-scotland-regulations---draft/documents/draft-disability-assistance-for-children-and-young-people-scotland-regulations---explanatory-note/draft-disability-assistance-for-children-and-young-people-scotland-regulations---explanatory-note/govscot%3Adocument/Disability%2BBenefits%2BPolicy%2B-%2BCDP%2B-%2BC%2B-%2BExplanatory%2BNote.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/11
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/2
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/2
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• ‘day’, ‘night’ - are to be construed in relation to the ordinary domestic 
routine of the household in which the individual lives  (regulation 11(6)) 

• ‘guidance’ means direction or leading by physical means or verbal 
suggestion or persuasion. (regulation 12(7)). 

• ‘supervision’ – means the precautionary or anticipatory presence of 
another person to monitor an individual’s physical, mental or emotional 
health including monitoring for obstacles or dangerous places or 
situations. (regulation 11(7)) 

• ‘require’ - means reasonably require (regulation 11(8)). 
 

In the response to the first SCOSS scrutiny report the Scottish Government 
state: 
 

“The Scottish Government has considered leading case law regarding the 
interpretation of key terms within the law applicable to DLA in developing the 
regulations, with a view to avoiding unintentional divergence between DLA 
and CDP.” 

 
The Committee may wish to discuss: 

• Whether witnesses are content with the approach taken in the 
regulations to incorporation of case law 

 
THEME 4: Past Presence Rules  
An earlier draft of the regulations replicated the DLA rule that a person over the 
age of 3 must be present in Great Britain for two out of the previous three years 
before they could make a claim.  A recent court case found that this waiting 
period breached children’s human rights.   
 
In their submission to SCOSS on earlier draft regulations Citizens Advice 
Scotland recommended the rule should be removed. SCORSS commented on 
the test as it applies in DLA stating: 
 

“This test currently causes significant difficulty for a small number of 
disabled children and their families. The costs of abolishing or 
significantly reforming the test would be minimal.” 

 
The final draft of the CDP regulations provide ‘presence’ conditions of: 
 

• 26 weeks for children aged six months or over 
• 13 weeks for children under the age of six months 

 
It therefore departs from previous policy, but only in so far as necessary to 
comply with the court judgement. 
 
The Scottish Government explain their approach in the EQIA, saying: 
 

“In developing the past presence test for CDP, we considered the 
responses to the consultation on disability assistance, the need to 
maintain a test that would retain access to reserved passported 

https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/11
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/12
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/11
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/11
https://assets.publishing.service.gov.uk/media/5fc500e0d3bf7f7f5521a732/CDLA_2208_2018-00_CDLA_2019_2018.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2020/01/scottish-commission-on-social-security-submissions-disability-assistance/documents/scottish-commission-on-social-security-submissions-disability-assistance/scottish-commission-on-social-security-submissions-disability-assistance/govscot%3Adocument/DACYP%2B-%2BWritten%2BSubmissions.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2020/01/scottish-commission-on-social-security-submissions-disability-assistance/documents/scottish-commission-on-social-security-submissions-disability-assistance/scottish-commission-on-social-security-submissions-disability-assistance/govscot%3Adocument/DACYP%2B-%2BWritten%2BSubmissions.pdf
https://cpag.org.uk/sites/default/files/files/post/SCORSS%20DACYP%20response.pdf
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payments and entitlements, and the latest developments in Human 
Rights jurisprudence.” (EQIA para 45). 

 
The EQIA estimates the number of children likely to be affected by the ‘past 
presence’ test will be around 25, although: 
 

“Data constraints make it very difficult to assess the number of such 
children who might be affected by any further reduction or removal of the 
award.” (EQIA para 48). 

 
The Committee may wish to discuss: 

• Whether witnesses are content with the reduced time period in the 
‘past presence’ test, from 104 weeks to 26 weeks  

• Whether witnesses have any views on the Scottish Government 
argument that policy is constrained by: “the need to maintain a test 
that would retain access to reserved passported payments and 
entitlements” (EQIA para 45) 

 
THEME 5: Challenging and changing decisions  
As with all Social Security assistance if someone is not happy with a decision 
(determination) they can ask for it to be looked at again.  These procedural 
rights include: 
 

• 42 days to ask for redetermination, (regulation 37) or up to a year with 
‘good reason’ (s.41, Social Security (Scotland) Act 2018) 

• 56 days for ministers to complete a redetermination (regulation 37) 
• A right to appeal certain decisions – sections 46 and 61, 2018 Act 
• Provision of Short Term Assistance during redetermination or appeal 

(Schedule, Part 1) 
 
In addition, Ministers must make a determination without application if a 
claimant informs them of a change of circumstances that would possibly result in 
a different award (regulation 31). 
 
Timescales: 
The CRWIA states: 
 

 “we have extended the time limit for requesting a re-determination to 42 
calendar days. Key stakeholders have agreed with this change.” 

 
In their submission to SCOSS on the October 2020 draft of the regulations 
CPAG contrast the 42 day time limit with the 13 months ‘any grounds’ time limit 
for DLA.  In contrast, Inclusion Scotland agree with the 42 day limit, given the 
ability for it to be extended ‘with good reason’.   
 
OPFS, CAS and Inclusion Scotland were concerned that that 56 days for 
Ministers to complete a redetermination is too long.   
 
In the final draft as laid, the time limits remain at 42 days and 56 days 
(regulation 37). 

https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/pdfs/sdsieqia_9780111049402_en.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/37
https://www.legislation.gov.uk/asp/2018/9/section/41
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/37
https://www.legislation.gov.uk/asp/2018/9/section/46
https://www.legislation.gov.uk/asp/2018/9/section/61
https://www.legislation.gov.uk/sdsi/2021/9780111049402/schedule/1
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/31
https://www.legislation.gov.uk/sdsi/2021/9780111049402/resources
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2020/01/scottish-commission-on-social-security-submissions-disability-assistance/documents/scottish-commission-on-social-security-submissions-disability-assistance/scottish-commission-on-social-security-submissions-disability-assistance/govscot%3Adocument/DACYP%2B-%2BWritten%2BSubmissions.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/37
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Right to ask for a review 
In their submission to SCOSS on the first draft of the regulations SCORSS 
discussed the importance of a right to ask for a review, saying: 
 

“if a child’s condition has worsened a parent can ask the DWP to review 
the DLA award. If the DWP does not think it merits an increased award, 
the parent has a right to appeal. This is an important right to maintain.” 

 
In the regulations as laid a ‘determination without application’ must be made if 
Minister become aware:   
 

“of a change of circumstances, whether or not notified by the individual in 
accordance with section 56 of the 2018 Act, which would possibly result 
in an alteration to the component or rate of Child Disability Payment 
payable to the individual or which is likely to mean that the individual is no 
longer entitled to Child Disability Payment.” (regulation 31) 

 
The wording in the first draft of the regulations in 2019  was: ‘a change of 
circumstances likely to result in an alteration to the level of disability assistance’ 
(first draft, regulation 30).   
 
There is no right of appeal if Ministers decide not to to make a new 
determination, although Ministers must do so if it is possible that the award 
would change. If a new determination is made, then the claimant can request a 
redetermination if they disagree with the result (s.46 and s.37 2018 Act). 
 
The Committee may wish to discuss: 

• Whether the regulations provide adequate rights for someone to 
challenge decisions about their award or to get their ongoing award 
reviewed. 

 
THEME 6: New Provisions: Information sharing and consequential 
amendments 
As mentioned, the Scottish Government has also laid information sharing 
regulations and consequential regulations.  The former will allow Scottish 
Ministers, with the individual’s authorisation, to require information from certain 
bodies including GPs.  The latter ensure that CDP is treated in the same way as 
DLA for devolved ‘passported’ benefits.  
 
The Social Security Information-sharing (Scotland) Regulations 2021  allow 
Ministers to require information from GPs, the Public Guardian and vehicle 
suppliers (such as Motability) to help decide someone’s social security claim.  
This can include sharing information where a change of circumstances may 
affect the claim. For example, the Data protection impact assessment states: 
 

“Social Security Scotland will need to minimise the risk of error in 
accordance with the Scottish Public Finance Manual, which may require 
certain persons to provide information about individuals entitled to, or 
receiving, benefits. This is particularly important when an individual may 

https://cpag.org.uk/sites/default/files/files/post/SCORSS%20DACYP%20response.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049402/regulation/31
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/12/3-the-scottish-commission-on-social-security-letters-disability-assistance/documents/disability-assistance-for-children-and-young-people-scotland-draft-regulations-2020/disability-assistance-for-children-and-young-people-scotland-draft-regulations-2020/govscot%3Adocument/Disability%2BAssistance%2Bfor%2BChildren%2Band%2BYoung%2BPeople%2B%2528Scotland%2529%2Bdraft%2Bregulations%2B2020.pdf
https://www.legislation.gov.uk/asp/2018/9/section/46
https://www.legislation.gov.uk/asp/2018/9/section/37
https://www.legislation.gov.uk/sdsi/2021/9780111049419/contents
https://www.legislation.gov.uk/sdsi/2021/9780111049419/contents
https://www.legislation.gov.uk/ssi/2021/73/contents/made
https://www.legislation.gov.uk/sdsi/2021/9780111049419/contents
https://www.legislation.gov.uk/sdsi/2021/9780111049419/pdfs/sdsiod_9780111049419_en_002.pdf
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spend periods of time in hospital, a care home or other facility, which may 
affect eligibility for devolved disability or other benefits.” 
 

Ministers will also be able to share information with local authorities for the 
purposes of deciding entitlement to other schemes: council tax reduction, 
Scottish Welfare Fund, discretionary housing payments, housing benefit, Blue 
Badges and concessionary travel. 
 
Individuals can opt out of information sharing when applying for benefits: 
 

“Individuals are informed at the point they apply for a disability benefit 
that information about their entitlement to that benefit may be shared with 
the parties noted above for the reasons noted above. They are given the 
opportunity to object and so opt out of that sharing should they wish and 
are reminded about how their information may be used and shared 
whenever Social Security Scotland communicates with them formally.” 
(Policy note). 

 
The Information Commissioner Officer has provided advice on the regulations 
and the Data Protection Impact Assessment states that: 
 

“The ICO were content with the proposed regulations, drawing attention 
to the importance of transparency and making clients aware of how their 
data may be shared.”  

 
The data protection impact assessment notes that: 
 

“The information sharing powers are to assist access to all benefits, 
concessions, discounts and assistance available to clients, especially 
vulnerable clients. They are not intended to create “big government” or to 
extend beyond what is necessary for the delivery of social security in 
Scotland.” 
 

The Disability Assistance for Children and Young People (Consequential 
Amendment and Transitional Provision) (Scotland) Regulations 2021  ensure 
that where Scottish regulations refer to DLA, there should also be a 
corresponding reference to Child Disability Payment or ‘short-term assistance’ 
(STA).  This includes for example, Council Tax Reduction, Blue Badges, student 
loans and NHS travelling expenses.  They also ‘switch off’ DLA, by preventing 
new DLA claims being made by children under 16 once CDP is available. 
 
The Committee may wish to discuss: 

• Whether witnesses have any comments on the information sharing 
provisions – in particular whether they have any concerns about 
privacy rights 

• Whether witnesses have any comments on the consequential 
regulations – in particular whether there are any other changes to 
devolved legislation that are needed in order to take account of CDP 

 
 

https://www.legislation.gov.uk/sdsi/2021/9780111049419/pdfs/sdsipn_9780111049419_en.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049419/pdfs/sdsiod_9780111049419_en_002.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049419/pdfs/sdsiod_9780111049419_en_002.pdf
https://www.legislation.gov.uk/ssi/2021/73/pdfs/ssipn_20210073_en.pdf
https://www.legislation.gov.uk/ssi/2021/73/pdfs/ssipn_20210073_en.pdf
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THEME 7: Longer term priorities for policy change  
The Scottish Government’s focus in on safe and secure transition, which means 
minimal changes from DWP rules.  In August 2020 SCORSS published a report 
looking to the longer term: ‘Beyond a safe and secure transition’.  This calls for:  

“a fully independent and resourced review of disability assistance 
accountable to and co-produced with those currently entitled and those 
not entitled to disability assistance  

The Scottish Government has announced an independent review of Adult 
disability payment starting in 2023.  In the response to SCOSS, the Scottish 
Government refers to evaluation of CDP: 
 

“A full policy evaluation will be carried out considering how the delivery of 
CDP meets both the policy intent and the needs of the individuals it has 
been designed to support.”   

[…] 
 
“As part of the commitment to continuous improvement and the ‘test and 
learn’ approach, once delivery of CDP commences, consideration will be 
given as to whether further revisions to the regulations are required to 
best meet the needs of clients.” 

 
The Committee may wish to discuss: 

• What are witnesses’ priorities for policy changes once CDP is safely 
established 

 
 
Camilla Kidner,  
SPICe  
18 February 2021 
 

https://www.cas.org.uk/publications/beyond-safe-and-secure-transition-long-term-vision-disability-assistance-scotland
https://www.gov.scot/publications/consultation-adult-disability-payment/pages/8/
https://www.gov.scot/publications/consultation-adult-disability-payment/pages/8/
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2021/02/child-disability-payment-response-to-scrutiny-report/documents/child-disability-payment-response-to-scrutiny-report/child-disability-payment-response-to-scrutiny-report/govscot%3Adocument/Cab%2BSec%2BSSOP%2Bto%2BSCoSS%2B-%2BChild%2BDisability%2BPayment%2B-%2BResponse%2Bto%2BSCoSS%2Bscrutiny%2Breport%2B-%2B12%2BFebruary%2B2021.pdf
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Bob Doris MSP 
Convener  
Social Security Committee 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
SocialSecurityCommittee@parliament.scot  

 

___ 
12 February 2020 
 
 
 
Dear Convener 
 
I am pleased to inform you that Scottish Ministers have today laid the Disability Assistance 
for Children and Young People (Scotland) Regulations 2021 and accompanying documents 
in Parliament. As per section 97 of the Social Security (Scotland) Act 2018, we have also 
issued a response to the Scottish Commission on Social Security (SCoSS) scrutiny reports 
of 7 March 2020 and 17 December 2020 on the draft Regulations. A copy of the response is 
included with this letter. 
 
I am grateful to SCoSS for the constructive way in which they have engaged with us in 
developing the regulations for Child Disability Payment (CDP), and for both of the scrutiny 
reports. I believe that these reports show we have been listening carefully to feedback, with 
a view to ensuring that our replacement for Disability Living Allowance (DLA) for children 
delivers a safe and secure transition of powers relating to disability benefits. 
 
The Regulations also make provision for the transfer of responsibility for delivering disability 
benefits for children and young people from DWP to Social Security Scotland, and to transfer 
these children’s awards to CDP. This will be the first type of recurring disability benefit that 
we will deliver and our case transfer provisions will ensure that children and young people 
currently entitled to DLA will continue to receive the right payment, at the right time. 
 
As I noted in my statement to Parliament on 17 November, the impact of Covid-19 upon both 
the Scottish Government and our delivery partners has been considerable. Despite the 
considerable challenges, we have continued to engage with our partners to ensure that 
preparations are underway to deliver a pilot of Child Disability Payment from summer 2021.  
 
This has included work with our partners in the NHS, local authorities, the third sector and 
with disabled people. I am grateful for the way in which our stakeholders have continued to 
support our ambition to create a system of disability assistance that has the principles of 
fairness, dignity and respect at its heart. 
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We have also laid the Disability Assistance for Children and Young People (Consequential 
Amendments) (Scotland) Regulations 2021. The main purpose of these Regulations is to 
make consequential amendments to areas of devolved responsibility because of the 
introduction of Child Disability Payment. This will ensure that where DLA for children 
provides access to a particular benefit, disregard or concession, that the equivalent rate of 
CDP should do the same. 
 
Those Regulations also make provision to ‘switch off’ the ability to apply for DLA for children 
in our chosen pilot areas initially. They will then subsequently remove the ability to apply for 
DLA for any child resident elsewhere in Scotland once we begin deliver CDP nationally.  
 
I look forward to appearing before Committee to give evidence on the draft Regulations, in 
due course. 
 
Yours sincerely 

 
 
SHIRLEY-ANNE SOMERVILLE 
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 SCHEDULE 1 

 PART 1 — Short-term assistance 

 PART 2 — Initial period for applications 

 PART 3 — Transfer to Child Disability Payment 

 PART 4 — Consequential amendment 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 31(2), 36(2), 41(4)(a), 43(5), 51(1), 52 and 95 of the Social Security (Scotland) Act 

2018(a) and all other powers enabling them to do so. 

                                                                                                                                            
(a) 2018 asp 9 (“the 2018 Act”).  Schedules 5 and 10 of the 2018 Act, respectively make provision about the exercise of powers 

under sections 31 and 36.  The powers to make these Regulations are exercised together by virtue of section 33(2) of the 
Interpretation and Legislative Reform (Scotland) Act 2010 (asp 10) and the Regulations are subject to the affirmative 
procedure by virtue of section 33(3) of that Act. 
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In accordance with section 96(2) of that Act, a draft of these Regulations has been laid before and 

approved by resolution of the Scottish Parliament. 

In accordance with section 97(2) of that Act, the Scottish Ministers have informed the Scottish 

Commission on Social Security of their proposals, notified the Scottish Parliament that they have 

done so and made their proposals publicly available by such means as they consider appropriate. 

PART 1 

Introductory and interpretation 

Citation and commencement 

1. These Regulations may be cited as the Disability Assistance for Children and Young People 

(Scotland) Regulations 2021 and come into force on 26 July 2021. 

Interpretation - general 

2. In these Regulations— 

“the 2018 Act” means the Social Security (Scotland) Act 2018, 

“armed forces independence payment” means the disability benefit paid in accordance with 

article 24A of the Armed Forces and Reserve Forces (Compensation Scheme) Order 2011(a), 

“authorised provider of vehicles” means a supplier of vehicles for persons with disabilities 

approved under an accreditation scheme run by the Scottish Ministers, 

“award” means that a determination has been made that an individual is entitled to be given 

assistance under section 24 of the 2018 Act in accordance with these Regulations, and cognate 

expressions are to be construed accordingly, 

“bodily functions” means the normal actions of any organ of the body, including the brain, or 

of a number of organs acting together, 

“care component” means the care component of Child Disability Payment within the meaning 

of regulation 11, 

“care home” means an establishment which provides a care home service as defined in 

paragraph 2 of schedule 12 of the Public Services Reform (Scotland) Act 2010(b) and 

includes a residential educational establishment, 

“Child Disability Payment” means disability assistance for children and young people given in 

accordance with section 31 of the 2018 Act, 

“determination” or “determination of entitlement” has the meaning in section 25 of the 2018 

Act, 

“Disability Living Allowance” means a disability living allowance under— 

(a) section 71 of the Social Security Contributions and Benefits Act 1992(c), or 

(b) section 71 of the Social Security Contributions and Benefits (Northern Ireland) Act 

1992(d), 

                                                                                                                                            
(a) S.I. 2011/517, amended by S.I. 2013/436, S.I. 2017/247 and S.I. 2020/213. 
(b) 2010 asp 8. 
(c) 1992 c.4.  Section 71 was amended by section 67(1) of the Welfare Reform and Pensions Act 1999 (c.30).  
(d) 1992 c.7.  Section 71 was amended by S.I. 1999/3147. 
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“EEA State” means— 

(a) any member state of the European Union, or 

(b) any other state that is party to the agreement on the European Economic Area signed at 

Oporto on 2 May 1992(a), together with the Protocol adjusting that Agreement signed at 

Brussels on 17 March 1993(b), as modified or supplemented from time to time, 

“hospice” means a hospital or other institution whose primary function is to provide palliative 

care for persons resident there who are suffering from a progressive disease in its final stages 

other than— 

(a) a health service hospital (within the meaning of section 108(1) of the National Health 

Service (Scotland) Act 1978(c)) in Scotland, 

(b) a health service hospital (within the meaning of section 275(1) of the National Health 

Service Act 2006(d)) in England, 

(c) a hospital in Wales vested in— 

(i) an NHS trust, 

(ii) a Local Health Board, or 

(iii) the Welsh Ministers, 

for the purpose of functions under the National Health Service (Wales) Act 2006(e), 

(d) a hospital maintained or administered by the Defence Council(f), or 

(e) an institution similar to a hospital mentioned in any of the preceding paragraphs, 

“legal detention” means detention in legal custody within the meaning of section 295 of the 

Criminal Procedure (Scotland) Act 1995(g) but does not include detention under— 

(a) section 59A(h) of that Act, or 

(b) section 136 of the Mental Health (Care and Treatment) (Scotland) Act 2003(i), or 

(c) section 45A, 47 or 50(3) of the Mental Health Act 1983(j), 

“mobility component” means the mobility component of Child Disability Payment within the 

meaning of regulations 12 and 13, 

“personal independence payment” means personal independence payment under— 

(a) Part 4 of the Welfare Reform Act 2012(k), or 

(b) article 82 of the Welfare Reform (Northern Ireland) Order 2015(l), 

“qualifying services” means accommodation, board and personal care, 

                                                                                                                                            
(a) Command Paper 2073 and OJ L 1, 3.1.1994, p.3. 
(b) Command Paper 2183 and OJ L 1, 3.1.1994, p.572. 
(c) 1978 c.29.  Section 108(1) was relevantly amended by paragraph 6(a) of schedule 6 of the Health Services Act 1980 (c.53) 

and paragraph 19(22)(b) of schedule 9 of the National Health Service and Community Care Act 1990 (c.19). 
(d) 2006 c.41.  Section 275 was relevantly amended by paragraph 138(2)(b) of schedule 4(12) of the Health and Social Care 

Act 2012 (c.7). 
(e) 2006 c.42. 
(f) The Defence Council was established by section 1 of the Defence (Transfer of Functions) Act 1964 (c.15). 
(g) 1995 c.46.  Section 295 was amended by section 24(2) of the Criminal Justice (Scotland) Act 2003 (asp 7).  
(h) Section 59A was inserted by section 6(1) of the Crime and Punishment (Scotland) Act 1997 (c.48) and amended by 

paragraph 8(6) of schedule 4 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) and section 44(2) of 
the Mental Health (Scotland) Act 2015 (asp 9). 

(i) 2003 asp 13, amended by sections 12(2) and 34(2) of the Mental Health (Scotland) Act 2015 (asp 9). 
(j) 1983 c.20, relevantly amended by section 46 and paragraph 1 of schedule 6 of the Crime (Sentences) Act 1997 (c.43), 

section 294(3) and paragraph 1 of schedule 37(7) of the Criminal Justice Act 2003 (c.44) and section 10(8), paragraph 18 of 
schedule 10 of the Domestic Violence, Crime and Victims Act 2004 (c.28), paragraph 97 of schedule 16 of the Armed 
Forces Act 2006 (c.52) and paragraph 2 of schedule 10 and paragraph 1 of schedule 11(1) of the Mental Health Act 2007 
(c.12). 

(k) 2012 c.5. 
(l) S.I. 2015/2006. 
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“relevant EU Regulation” means— 

(a) one of the following Regulations— 

(i) Council Regulation (EC) No 1408/71 of 14 June 1971(a) on the application of social 

security schemes to employed persons, to self-employed persons and to members of 

their families moving within the Community, 

(ii) Regulation (EC) No 883/2004 of the European Parliament and of the Council of 

29 April 2004(b) on the coordination of social security systems, or 

(b) in relation to an individual to whom the agreement constituted by the exchange of letters 

set out in the schedule of the Family Allowances, National Insurance and Industrial 

Injuries (Gibraltar) Order 1974(c) applies, a Regulation mentioned in paragraph (a) of this 

definition as it forms part of domestic law by virtue of section 3 of the European Union 

(Withdrawal) Act 2018(d), 

“residential educational establishment” means a care home which provides education or 

training except for one where the costs of any qualifying services are borne wholly or partly 

out of public or local funds by virtue of— 

(a) section 485 of the Education Act 1996(e), section 14 of the Education Act 2002(f) 

or section 73 of the Education (Scotland) Act 1980(g) (which relate to grants in aid of 

educational services), 

(b) sections 49(h) or 73 of the Education (Scotland) Act 1980 (which relate respectively to 

the power of education authorities to assist persons to take advantage of educational 

facilities and the powers of the Secretary of State to make grants to education authorities 

and others), 

(c) section 65(i) of the Further and Higher Education Act 1992, sections 39 or 40 of 

the Higher Education and Research Act 2017(j) or sections 4 or 11 of the Further and 

Higher Education (Scotland) Act 2005(k) (which relate respectively to the funding of 

further education and the administration of funds), or 

(d) section 22 of the Teaching and Higher Education Act 1998(l), 

“transferring individual” has the meaning set out in paragraph 7 of the schedule, and 

“week” means a period of 7 days. 

                                                                                                                                            
(a) OJ L 28, 30.1.1997, p.1. 
(b) OJ L 166, 30.4.2004, p.1. 
(c) S.I. 1974/555 
(d) 2018 c.16, relevantly amended by section 25(2) of European Union (Withdrawal Agreement) Act 2020 (c.1). 
(e) 1996 c.56, amended by S.I. 2010/1158. 
(f) 2002 c.32, amended by section 59(2), (3) and (4) of the Children Act 2004 (c.31), paragraph 23(2) and (3) of schedule 14 of 

Education Act 2005 (c.18), section 15(2)(a) and (b) of the Education Act 2011 (c.21), S.I. 2010/1158 and S.I. 2019/1027. 
(g) 1980 c.44, amended by section 73 of the Self-Governing Schools etc. (Scotland) Act 1989 (c.39) and section 3(2) of the 

Education (Graduate Endowment and Student Support) (Scotland) Act 2001 (asp 6). 
(h) Section 49 was amended by paragraph 8(9) of schedule 10 of the Self-Governing Schools etc. (Scotland) Act 1989 (c.39) 

and section 5(1) of the Schools (Health Promotion and Nutrition) (Scotland) Act 2007 (asp 15). 
(i) 1992 c.13, amended by section 27 of the Teaching and Higher Education Act 1998 (c.30), section 34(1) of the Special 

Educational Needs and Disability Act 2001 (c.10), paragraph 15 of schedule 11 of the Higher Education and Research Act 
2017 (c.29) and S.I. 2010/1158. 

(j) 2017 c.29. 
(k) 2005 asp 6.  Sections 4 and 11 were amended by paragraph 8 of schedule 1 of the Post-16 Education (Scotland) Act 2013 

(asp 12). 
(l) 1998 c.30, amended by section 146 and paragraph 1 of schedule 11 of the Learning and Skills Act 2000 (c.21), paragraph 

236 of schedule 6 of the Income Tax (Earnings and Pensions) Act 2003 (c.1), section 147 of the Finance Act 2003 (c.14), 
sections 42 and 43 and paragraph 1 of schedule 7 of the Higher Education Act 2004 (c.8), section 257 of the 
Apprenticeships, Skills, Children and Learning Act 2009 (c.22), section 76 of the Education Act 2011 (c.21), and section 88 
of the Higher Education and Research Act 2017 (c.29) and S.I. 2013/1881. 
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PART 2 

Disability assistance for children and young people 

Overview 

3.—(1) An individual is entitled to Child Disability Payment in accordance with these 

Regulations if they meet the eligibility rules in— 

(a) regulation 4 (age criteria), 

(b) regulations 5 to 9 (residence and presence conditions, etc.), 

(c) regulation 10 (entitlement to other benefits), 

(d) one or more of the following— 

(i) regulation 11 (care component criterion: lowest, middle and highest rate of care 

component), 

(ii) regulation 12 (mobility requirements: lower rate mobility component), 

(iii) regulation 13 (mobility requirements: higher rate mobility component), 

(iv) regulation 15 (entitlement under special rules for terminal illness), 

(v) regulation 16 (entitlement to care component when undergoing dialysis). 

(2) Child Disability Payment is to consist of a care component and a mobility component. 

(3) There are 3 weekly rates of the care component and 2 weekly rates of the mobility 

component and those rates are specified in regulation 23 (amount and form of Child Disability 

Payment). 

PART 3 

Eligibility 

Age criteria 

4.—(1) Subject to regulation 15 (entitlement under special rules for terminal illness), Child 

Disability Payment may be paid in respect of an individual who is aged at least 3 months and is 

under the age of 18 years. 

(2) Child Disability Payment may only be paid in respect of an individual who is under the age 

of 16 years on the day on which entitlement begins in accordance with regulation 24 (when an 

application is to be treated as made and beginning of entitlement to assistance). 

(3) Where an individual was born on 29 February, the individual’s birthday is to be taken to fall 

on 28 February in a year which is not a leap year. 

Residence and presence conditions 

5.—(1) An individual satisfies the residence and presence conditions where on any day that 

individual— 

(a) is ordinarily resident in Scotland, 

(b) is habitually resident in the common travel area, 

(c) is not a person to whom section 115(3) of the Immigration and Asylum Act 1999(a) 

applies, within the meaning of section 115(9) of that Act for the purposes of entitlement 

to Child Disability Payment, 

(d) is present in the common travel area, and 

                                                                                                                                            
(a) 1999 c.33. 
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(e) has been present in the common travel area for a period of, or for periods amounting in 

the aggregate to, not less than 26 weeks in the 52 weeks immediately preceding that day. 

(2) In the case of a child under the age of 6 months, paragraph (1) is to apply as if in sub-

paragraph (e) for the reference to 26 weeks there was substituted a reference to 13 weeks. 

(3) Where in any particular case a child has by virtue of paragraph (2) entitlement to the care 

component immediately before the day the child attains the age of 6 months, then until the child 

attains the age of 12 months, paragraph (1)(e) shall continue to apply in that child’s case as if for 

the reference to 26 weeks there was substituted a reference to 13 weeks. 

(4) The residence condition set out in paragraph (1)(a) does not apply in relation to the care 

component where on any day the individual— 

(a) is habitually resident in Ireland, 

(b) has a genuine and sufficient link to Scotland, and 

(c) is an individual— 

(i) to whom the Convention on Social Security between the Government of the United 

Kingdom of Great Britain and Northern Ireland and the Government of Ireland 

signed at Dublin on 1 February 2019(a), as modified from time to time in accordance 

with any provision of it, applies, and 

(ii) in respect of whom the United Kingdom is, as a result, competent for payment of 

long term care benefits. 

(5) The reference in paragraph (4)(b) to an individual’s link to Scotland being sufficient is to it 

being sufficiently close that if the individual were not entitled to Child Disability Payment, 

paragraph (4) would be incompatible with Convention on Social Security between the 

Government of the United Kingdom of Great Britain and Northern Ireland and the Government of 

Ireland signed at Dublin on 1 February 2019. 

(6) A relevant individual is treated as satisfying the residence and presence conditions set out in 

paragraph (1)(a), (b), (d) and (e) where on any day that individual is outside the common travel 

area— 

(a) by reason of their capacity mentioned in paragraph (7)(a) provided that individual 

satisfied the residence and presence conditions set out in paragraph (1)(a), (b), (d) and (e) 

immediately prior to the start of their employment mentioned in paragraph (7)(a), or 

(b) by reason of being a person mentioned in paragraph (7)(b) living with an individual to 

whom sub-paragraph (a) applies. 

(7) A “relevant individual” in paragraph (6) means an individual who is— 

(a) living with a person mentioned in sub-paragraph (b) and— 

(i) is the child, step-child or a child in care of that person, or 

(ii) is married to or in a civil partnership with that person, or is living together with that 

person as if they were married or in a civil partnership, or 

(b) outside the common travel area in their capacity as a— 

(i) serving member of Her Majesty’s forces, or 

(ii) civil servant. 

(8) An individual is to be treated as meeting the presence conditions set out in paragraphs (1)(d) 

and (e) for any period where that individual is— 

(a) outside the common travel area in their capacity as an aircraft worker or mariner, or 

                                                                                                                                            
(a) 2019 CP 49. 
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(b) in employment prescribed for the purposes of section 120 (employment at sea 

(continental shelf operations)) of the Social Security Contributions and Benefits Act 

1992(a) in connection with continental shelf operations. 

(9) Where an individual— 

(a) does not meet the presence condition set out in paragraph (1)(d) on the date the 

application is received by the Scottish Ministers, and 

(b) appears to the Scottish Ministers likely to meet that condition, unless there is a change of 

circumstances, on a date not later than 3 months after the application was received, 

the Scottish Ministers may choose the date within that 3 month period on which the application is 

to be treated as being made. 

(10) The past presence condition in paragraph (1)(e) does not apply where an individual— 

(a) has a terminal illness within the meaning of regulation 15, or 

(b) has— 

(i) been granted refugee status or humanitarian protection under the immigration rules, 

or 

(ii) leave to enter or remain in the United Kingdom as the dependant of a person granted 

refugee status or humanitarian protection under the immigration rules. 

(11) For the purpose of paragraph (10)(b) “immigration rules” means the rules laid before the 

United Kingdom Parliament under section 3(2) of the Immigration Act 1971(b). 

Interpretation - residence and presence conditions 

6. In regulation 5— 

“aircraft worker” means a person who is, or has been, employed under a contract of service 

either as a pilot, commander, navigator or other member of the crew of any aircraft, or in any 

other capacity on board any aircraft where— 

(a) the employment in that other capacity is for the purposes of the aircraft or its crew or of 

any passengers or cargo or mails carried on that aircraft, and 

(b) the contract is entered into in the United Kingdom with a view to its performance (in 

whole or in part) while the aircraft is in flight, 

but does not include a person in so far as that employment is as a serving member of Her 

Majesty’s forces, 

“child in care” means— 

(a) under the law of Scotland, a child in respect of whom a relevant individual listed in 

regulation 5(7)(a)— 

(i) is a foster carer within the meaning of regulation 2 of the Looked After Children 

(Scotland) Regulations 2009(c), 

(ii) is a kinship carer within the meaning of regulation 2 of the Looked After Children 

(Scotland) Regulations 2009, 

(iii) has a kinship care order within the meaning of section 72 of the Children and Young 

People (Scotland) Act 2014(d), or 

                                                                                                                                            
(a) 1992 c.4, relevantly amended by paragraph 26(a) and (b) of schedule 3 and paragraph 8 of schedule 7 of the Social Security 

Contributions (Transfer of Functions, etc.) Act 1999 (c.2), paragraph 70 of schedule 7 of the Social Security Act 1998 
(c.14), section 12(2) to (4) of the National Insurance Contributions Act 2014 (c.7) and paragraph 30 of schedule 4 of the 
Petroleum Act 1998 (c.17). 

(b) 1971 c.77. 
(c) S.S.I. 2009/210. 
(d) 2014 asp 8. 
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(b) under the law of England and Wales and Northern Ireland, a child in respect of whom a 

person listed in regulation 5(7)(a) has a relationship equivalent to those listed in 

paragraph (a) under the law of Scotland, 

“civil partnership” is to be read as including a reference to marriage of a same sex couple and 

a reference to civil partners or to a person who is in a civil partnership is to be construed 

accordingly, 

“civil servant” has the meaning given by section 1(4) of the Constitutional Reform and 

Governance Act 2010(a), 

“common travel area” has the meaning given in section 1(3) of the Immigration Act 1971, 

“mariner” means a person who is, or has been, in employment under a contract of service 

either as a master or member of the crew of any ship or vessel, or in any other capacity on 

board any ship or vessel where— 

(a) the employment in that other capacity is for the purposes of that ship or vessel or its crew 

or any passengers or cargo or mails carried by the ship or vessel, and 

(b) the contract is entered into in the United Kingdom with a view to its performance (in 

whole or in part) while the ship or vessel is on its voyage, 

but does not include a person in so far as that employment is as a serving member of Her 

Majesty’s forces, 

“person who is living with another person as if they were in a civil partnership” is to be read 

as including a reference to a person who is living with another person of the same sex as if 

they were married, and 

“serving member of Her Majesty’s forces” means a member of a regular force or reserve force 

(“M”) as defined, in each case, by section 374 (definitions applying for purposes of the whole 

Act) of the Armed Forces Act 2006(b), unless— 

(a) M is under the age of 16, 

(b) M is committing an offence under section 8 of the Armed Forces Act 2006 (desertion), 

(c) the force concerned is one of Her Majesty’s naval forces which M locally entered at an 

overseas base without previously being— 

(i) an insured person under the National Insurance Act 1965(c), or 

(ii) a contributor under the Act, or 

(d) the force concerned is one of Her Majesty’s military forces or Her Majesty’s air forces 

which M entered, or was recruited for, outside the United Kingdom and— 

(i) where that force is one of Her Majesty’s military forces, the depot for M’s unit is 

outside the United Kingdom, or 

(ii) where that force is one of Her Majesty’s air forces, M is liable under the terms of 

M’s engagement to serve only in a specified area outside the United Kingdom. 

Temporary absence from the common travel area 

7.—(1) Where an individual is temporarily absent from the common travel area, the individual is 

to be treated as present in the common travel area for— 

(a) the first 13 weeks of that absence for any reason, or 

(b) the first 26 weeks of that absence where— 

(i) after the first 13 weeks, the absence is in connection with arrangements made for the 

medical treatment of the individual for a disease or bodily or mental disablement 

which commenced before leaving the common travel area, and 

                                                                                                                                            
(a) 2010 c.25. 
(b) 2006 c.52. 
(c) 1965 c.51. 
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(ii) the arrangements relate to medical treatment— 

(aa) outside the common travel area, 

(bb) during the period when the individual is temporarily absent from the common 

travel area, and 

(cc) by, or under the supervision of, a person appropriately qualified to carry out 

that treatment. 

(2) For the purposes of paragraph (1)— 

(a) an individual is “temporarily absent” if, at the beginning of the period of absence, that 

absence is unlikely to exceed 52 weeks, and 

(b) “medical treatment” means medical, surgical, psychological or rehabilitative treatment 

(including any course, diet or regimen). 

Persons residing in the United Kingdom to whom a relevant EU regulation applies 

8. The past presence condition set out in regulation 5(1)(e) does not apply where on any day the 

individual is— 

(a) ordinarily resident in Scotland, 

(b) habitually resident in the United Kingdom, 

(c) an individual— 

(i) to whom the rules set out in a relevant EU regulation applies by virtue of— 

(aa) Title III of Part 2 of the EU withdrawal agreement, 

(bb) Part 3 or Article 23(4) of the Swiss citizens’ rights agreement (as defined in 

section 39(1) of the European Union (Withdrawal Agreement) Act 2020) 

(“the 2020 Act”))(a), 

(cc) Title III of the EEA EFTA separation agreement (as defined in section 39(1) 

of the 2020 Act), or 

(dd) the agreement constituted by the exchange of letters set out in the schedule of 

the Family Allowances, National Insurance and Industrial Injuries (Gibraltar) 

Order 1974(b), 

(ii) in respect of whom the United Kingdom is, as a result, competent for payment of 

sickness benefits in cash. 

Persons residing outside the United Kingdom to whom a relevant EU regulation applies 

9.—(1) The residence and presence conditions set out in regulation 5(1) do not apply in relation 

to the care component where on any day the individual satisfies the conditions in paragraph (2). 

(2) The conditions referred to in paragraph (1) are that the individual must— 

(a) be an individual— 

(i) to whom the rules set out in a relevant EU regulation apply by virtue of— 

(aa) Title III of Part 2 of the EU withdrawal agreement, 

(bb) Part 3 or Article 23(4) of the Swiss citizens’ rights agreement (as defined in 

section 39(1) of the European Union (Withdrawal Agreement) Act 2020 (“the 

2020 Act”)), 

(cc) Title III of the EEA EFTA separation agreement (as defined in section 39(1) 

of the 2020 Act), or 

                                                                                                                                            
(a) 2020 c.1. 
(b) S.I. 1974/555. 
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(dd) the agreement constituted by the exchange of letters set out in the schedule of 

the Family Allowances, National Insurance and Industrial Injuries (Gibraltar) 

Order 1974, and 

(ii) in respect of whom the United Kingdom is, as a result, competent for payment of 

sickness benefits in cash, 

(b) be habitually resident in— 

(i) Switzerland, 

(ii) an EEA state, or 

(iii) Gibraltar, and 

(c) have a genuine and sufficient link to Scotland. 

(3) The reference in paragraph (2)(c) to an individual’s link to Scotland being sufficient is to it 

being sufficiently close that if the individual were not entitled to Child Disability Payment, 

paragraph (2) would be incompatible with the applicable agreement mentioned in sub-paragraph 

(a)(i) of that paragraph. 

Entitlement to other benefits 

10. An individual is not entitled to Child Disability Payment while they are entitled to— 

(a) Disability Living Allowance, 

(b) Personal Independence Payment, or 

(c) armed forces independence payment. 

Care component criterion: lowest, middle or highest rate care component 

11.—(1) An individual satisfies the care component criterion in respect of any period throughout 

which at least one of the following conditions is satisfied— 

(a) the individual is so severely disabled physically or mentally that they require in 

connection with their bodily functions attention from another person for a significant 

portion of the day (whether during a single period or a number of periods), 

(b) the individual is 16 years old or older and is so severely disabled physically or mentally 

that they cannot prepare a cooked main meal for themselves if they have the ingredients, 

(c) the individual is so severely disabled physically or mentally that they require from 

another person— 

(i) frequent attention throughout the day in connection with their bodily functions, or 

(ii) continual supervision throughout the day in order to avoid substantial danger to the 

individual or others, or 

(d) the individual is so severely disabled physically or mentally that they require— 

(i) prolonged or repeated attention from another person throughout the night in 

connection with their bodily functions, or 

(ii) another person to be awake for a prolonged period or at frequent intervals for the 

purpose of watching over the individual throughout the night in order to avoid 

substantial danger to the individual or others. 

(2) No condition mentioned in paragraph (1) is to be taken to be satisfied unless— 

(a) the individual has requirements of a description mentioned in the condition substantially 

in excess of the normal requirements of a person of the same age, or 

(b) the individual has substantial requirements of such a description which younger persons 

in normal physical and mental health may also have but which persons of the individual’s 

age and in normal physical and mental health would not have. 
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(3) An individual is not entitled to the care component unless— 

(a) throughout the period of 13 weeks immediately preceding the date on which the award of 

that component would begin, the individual has satisfied or is likely to satisfy at least one 

of the conditions mentioned in paragraph (1) as read with paragraph (2), and 

(b) the individual is likely to continue to satisfy at least one of those conditions throughout 

the period of 26 weeks beginning with that date. 

(4) In the case of an individual who is under the age of 16 on the date on which the award of the 

care component would begin, paragraph (2) only applies in relation to so much of any period 

mentioned in that paragraph as falls before the day on which the individual reaches the age of 16. 

(5) The amount of the care component that an individual is entitled to be given for each week in 

the period for which they are awarded that component is— 

(a) the highest rate (see regulation 23(1)(a)), if the individual falls within paragraph (3) by 

virtue of having satisfied or being likely to satisfy both the conditions mentioned in 

paragraph (1)(c) and (d) above throughout both the period mentioned in paragraph (3)(a) 

and that mentioned in paragraph (3)(b), 

(b) the middle rate (see regulation 23(1)(b)), if the individual falls within paragraph (3) by 

virtue of having satisfied or being likely to satisfy one of those conditions mentioned in 

paragraph (1)(c) or (d) throughout both those periods, and 

(c) the lowest rate (see regulation 23(1)(c)) in any other case. 

(6) In paragraph (1)— 

(a) references to “day” and “night” are to be construed in relation to the ordinary domestic 

routine of the household in which the individual lives, and 

(b) “attention” means the provision of personal care, prompting or motivation in relation to 

bodily functions or assistance with communication needs. 

(7) In paragraph (1) and regulation 12, “supervision” means the precautionary or anticipatory 

presence of another person to monitor an individual’s physical, mental or emotional health 

including monitoring for obstacles or dangerous places or situations. 

(8) In this regulation and regulations 12 and 13, “require” means reasonably require and cognate 

expressions are to be construed accordingly. 

Mobility requirements: lower rate mobility component 

12.—(1) An individual aged 5 years or more is entitled to be given the mobility component at 

the lower rate (see regulation 23(2)(b)) if the individual satisfies the condition set out in paragraph 

(2). 

(2) The condition referred to in paragraph (1) is that the individual, though able to walk, cannot 

move around outdoors without requiring guidance or supervision from another person most of the 

time as a result of a physical or mental impairment. 

(3) The guidance or supervision required must be— 

(a) substantially in excess of the normal requirements of a person of the same age, or 

(b) of such a description which younger persons in normal physical and mental health may 

also require but which persons of the individual’s age and in normal physical and mental 

health would not require. 

(4) In the case of an individual who is under the age of 16 on the date on which the award of the 

mobility component would begin, paragraph (3) only applies in relation to so much of any period 

mentioned in that paragraph as falls before the day on which the individual reaches the age of 16. 

(5) Whether the individual satisfies the condition in paragraph (2), no account is to be taken of 

any ability which the individual has to use routes with which they are familiar, without guidance 

or supervision from another person. 
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(6) An individual is not entitled to the lower rate of the mobility component unless— 

(a) throughout the period of 13 weeks immediately preceding the date on which the award of 

that component would begin, the individual has satisfied or is likely to satisfy the 

condition mentioned in paragraph (2), and 

(b) the individual is likely to continue to satisfy the condition mentioned in paragraph (2) 

throughout the period of 26 weeks beginning with that date. 

(7) In this regulation, “guidance” means direction or leading by physical means or verbal 

suggestion or persuasion. 

Mobility requirements: higher rate mobility component 

13.—(1) An individual aged 3 years or more is entitled to be given the mobility component at 

the higher rate (see regulation 23(2)(a)) if the individual satisfies at least one of the conditions 

mentioned in paragraph (2). 

(2) The conditions referred to in paragraph (1) are— 

(a) taking account of the individual’s physical condition as a whole, the individual’s 

condition is such that, without having regard to the nature of the location where the 

individual resides— 

(i) the individual is unable to walk, 

(ii) the individual’s ability to walk out of doors is so limited, as regards the distance over 

which or the speed at which or the length of time for which or the manner in which 

the individual can make progress on foot without severe discomfort, that the 

individual is virtually unable to walk, or 

(iii) the exertion required to walk would constitute a danger to the individual’s life, or 

would be likely to lead to a serious deterioration in the individual’s health, from 

which there would no recovery, or from which recovery would take a significant 

period of time, 

(b) the individual has no legs or no feet (regardless of the use of artificial limbs), 

(c) the individual has a severe visual impairment, 

(d) the individual is blind and deaf, 

(e) the individual has a severe mental impairment and severe behavioural difficulties and 

satisfies both of the conditions mentioned in regulation 11(1)(c) and (d). 

(3) Where paragraph (2)(a) applies in relation to an individual, the test of being unable or 

virtually unable to walk is not met where the individual— 

(a) is not unable or virtually unable to walk with the use of an artificial limb or artificial aid 

which the individual normally wears or uses, or 

(b) would not be unable or virtually unable to walk if the individual wore or used an artificial 

limb or artificial aid which is suitable to the individual’s circumstances. 

(4) Paragraph (3) is not relevant for the purpose of determining whether an individual is to be 

taken to satisfy the conditions set out in paragraphs (2)(b) to (e). 

(5) An individual is to be taken to have a severe visual impairment, for the purpose of paragraph 

(2)(c), if the individual has a severe visual impairment fulfilling the definition given by the Visual 

Impairment Network for Children and Young People(a). 

(6) An individual is taken to be blind and deaf, for the purpose of paragraph (2)(d), if the 

individual is— 

(a) blind where the loss of vision amounts to an absolute loss of vision, 

                                                                                                                                            
(a) A National Managed Clinical Network forming part of NHS Scotland https://www.vincyp.scot.nhs.uk/vincyp-definition/. 
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(b) deaf where loss of hearing when using any artificial aid which they habitually use or 

which is suitable in their case amounts to not less than 80% on a scale where 100% 

represents absolute deafness, and 

(c) unable, without the assistance of another person, to walk to any intended or required 

destination while out of doors. 

(7) An individual is to be taken to have a severe mental impairment, for the purpose of 

paragraph (2)(e), if the individual has a severe impairment of intelligence and social functioning 

resulting from— 

(a) a state of arrested development as a result of a failure of the individual’s brain to grow or 

develop in the way normally expected, or 

(b) a deficiency in the functionality of the brain as a result of its incomplete physical 

development. 

(8) An individual is to be taken to have severe behavioural difficulties, for the purpose of 

paragraph (2)(e), if the individual exhibits disruptive behaviour which— 

(a) is extreme, 

(b) regularly requires another person to intervene in order to prevent or reduce the likelihood 

of physical injury to the individual or another person, and 

(c) is so unpredictable that another person requires to be awake and watching over the 

individual while the individual is awake. 

(9) In paragraph (8)(b), reference to another person intervening relates to the provision of care 

and support of, or treatment provided to, the individual. 

(10) An individual is not entitled to the mobility component unless— 

(a) throughout the period of 13 weeks immediately preceding the date on which the award of 

that component would begin, the individual has satisfied or is likely to satisfy one of the 

conditions mentioned in paragraph (2), and 

(b) the individual is likely to continue to satisfy one of those conditions throughout the period 

of 26 weeks beginning with that date. 

Exclusion of entitlement to mobility component 

14. An individual is not entitled to the mobility component of Child Disability Payment for a 

period unless, during most of that period, the individual’s physical or mental condition is such that 

they are able, from time to time, to benefit from assistance for movement. 

PART 4 

Entitlement under special rules for terminal illness and when undergoing dialysis 

Entitlement under special rules for terminal illness 

15.—(1) An individual who has a terminal illness is— 

(a) to be treated as satisfying the conditions for the highest rate of the care component of 

Child Disability Payment in regulation 11(5)(a), and 

(b) from the date on which the individual reaches the age of 3, to be treated as satisfying the 

conditions for the higher rate of the mobility component in regulation 13. 

(2) Paragraph (1) applies regardless of— 

(a) the period of time for which the individual has had the terminal illness, and 

(b) any period of time spent by the individual in a hospital or hospice while in receipt of the 

assistance. 
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(3) Subject to paragraphs (4) and (5), the individual’s entitlement to the rates referred to in 

paragraph (1) begins on the date on which— 

(a) the individual’s application for Child Disability Payment was made, where the 

application included information about the individual’s terminal illness, 

(b) the Scottish Ministers became aware of the individual’s terminal illness (whether as a 

result of the individual notifying a change in circumstances or otherwise), where the 

individual was previously awarded, and has an ongoing entitlement to, Child Disability 

Payment, on the basis of a determination that the individual was entitled to the care 

component or the mobility component or both in relation to a condition other than 

terminal illness, or 

(c) the clinical judgement was made in accordance with paragraphs (6) and (7) (“the 

judgement”), 

whichever is the earlier. 

(4) Where the judgement mentioned in paragraph (3)(c) is dated not more than 26 weeks earlier 

than whichever date in paragraph (3)(a) or (b) applies (“the relevant date”), the Scottish Ministers 

have the power, when making their determination, to specify that an individual’s entitlement 

begins— 

(a) up to a maximum of 26 weeks prior to the relevant date, and 

(b) on or after the day these Regulations come into force. 

(5) Where the judgement mentioned in paragraph (3)(c)— 

(a) is dated more than 26 weeks earlier than whichever date in paragraph (3)(a) or (b) applies 

(“the relevant date”), and 

(b) an appropriate healthcare professional confirms that the judgement is still accurate by 

making a judgement in accordance with paragraphs (6) and (7), 

an individual’s entitlement can only begin— 

(c) up to a maximum of 26 weeks prior to the relevant date, and 

(d) on or after the day these Regulations come into force. 

(6) For the purpose of this regulation, an individual is to be regarded as having a terminal illness 

for the purpose of determining entitlement to Child Disability Payment if it is the judgement of an 

appropriate healthcare professional that the individual has a progressive disease that can 

reasonably be expected to cause the individual’s death. 

(7) Subject to paragraph (8), an appropriate healthcare professional exercising the judgement 

described in paragraph (6) must have regard to the guidance prepared and made publicly available 

by the Chief Medical Officer of the Scottish Administration in accordance with paragraph 1(3) of 

schedule 5 of the 2018 Act. 

(8) Where regulation 9 (persons residing outside the United Kingdom to whom a relevant EU 

regulation applies) applies to the individual, an appropriate healthcare professional mentioned in 

paragraph (9)(b) need not have regard to the guidance mentioned in paragraph (7) where it would 

not be reasonable in the circumstances to insist on the judgement being formed with regard to that 

guidance. 

(9) In this regulation, “an appropriate healthcare professional” means— 

(a) a registered medical practitioner or a registered nurse who is— 

(i) involved in the diagnosis or care of the individual, and 

(ii) acting in their professional capacity, or 

(b) where regulation 9 applies to the individual, a person who— 

(i) has equivalent qualifications to a registered medical practitioner or a registered nurse 

in an EEA state, Gibraltar or Switzerland, 

(ii) is a member of the professional body equivalent to the General Medical Council or 

Nursing and Midwifery Council in that EEA state, Gibraltar or Switzerland, and 
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(iii) meets the requirements of sub-paragraph (a)(i) and (ii). 

(10) Where an individual has received Child Disability Payment for a period and a 

determination is subsequently made that that individual is entitled to Child Disability Payment at a 

higher rate for that period by virtue of this regulation, any payment of Child Disability Payment to 

be made for that period will be reduced by any Child Disability Payment already paid to that 

individual for that period. 

Entitlement to care component when undergoing dialysis 

16.—(1) Subject to paragraph (5), an individual who is at least 3 months old is to be treated as 

satisfying the conditions for the care component in regulation 11 (care component criterion: 

lowest, middle or highest rate of care component) where the individual undergoes renal dialysis— 

(a) where at least one of the conditions in paragraph (2) is met, and 

(b) at least twice a week, 

as a consequence of a disability or physical impairment. 

(2) The conditions are that— 

(a) the renal dialysis is of a type which normally requires the attendance or supervision of 

another person, or 

(b) due to particular circumstances, the individual requires another person to attend— 

(i) in connection with the individual’s bodily functions, or 

(ii) to supervise the individual in order to avoid substantial danger to the individual, 

during the period of the dialysis. 

(3) Where the renal dialysis mentioned in paragraph (2) takes place by day or at night, the 

individual is entitled to the middle rate care component. 

(4) Where the renal dialysis mentioned in paragraph (2) takes place both by day and at night, the 

individual is entitled to the highest rate care component. 

(5) An individual is not entitled to the care component unless— 

(a) throughout the period of 13 weeks immediately preceding the date on which the award of 

that component would begin, the individual has satisfied or is likely to satisfy the 

requirements in paragraph (1) as read with paragraph (2), and 

(b) the individual is likely to continue to satisfy those requirements throughout the period of 

26 weeks beginning with that date. 

PART 5 

Effect of time spent in care homes and in legal detention 

Effect of admission to a care home on ongoing entitlement to care component 

17.—(1) This regulation applies where an individual who has an ongoing entitlement to the care 

component of Child Disability Payment, becomes a resident of a care home. 

(2) Subject to paragraphs (4) and (5), on and after the day on which the individual has been 

resident in a care home for 28 days, and for so long as the individual continues to reside in such a 

home, the value of the care component of Child Disability Payment that is to be given to the 

individual is £0 instead of the values set out in regulation 23 (amount and form of Child Disability 

Payment). 

(3) The 28 days referred to in paragraph (2) may comprise two or more separate periods, 

provided that there is no more than 28 days between each period. 
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(4) Paragraph (2) does not apply to a resident in a care home, where the full costs of any 

qualifying services are met— 

(a) entirely out of the resources of the individual for whom the qualifying services are 

provided, 

(b) partly out of the resources of the individual for whom the qualifying services are provided 

and partly out of the resources of another person (other than a local authority) or 

assistance from a charity, or 

(c) entirely out of the resources of another person (other than a local authority) or assistance 

from a charity. 

(5) For the purposes of this regulation, an individual is not resident in a care home during any 

period when the individual is being looked after by a local authority and— 

(a) has been placed temporarily in a private dwelling with a family, relative or some other 

suitable person while— 

(i) under the age of 16, or 

(ii) aged between 16 and 18 and receiving services under Part II of the Children 

(Scotland) Act 1995(a) by virtue of being a child in need within the meaning of 

section 93(4)(a)(ii) (impairment of health), or 93(4)(a)(iii) (disability) of that Act, or 

(b) is accommodated in a care home outside the United Kingdom, where the costs of any 

qualifying services are met by a local authority exercising its powers under section 25 of 

the Education (Additional Support for Learning) (Scotland) Act 2004(b). 

(6) For the purposes of this regulation and regulation 20 (entitlement beginning while in 

alternative accommodation), reference to an individual being “looked after by a local authority” is 

to be construed, as the case may be, in accordance with— 

(a) section 17(6) of the Children (Scotland) Act 1995(c), 

(b) section 105(4) of the Children Act 1989(d), or 

(c) article 25 of the Children (Northern Ireland) Order 1995(e). 

Effect of legal detention on ongoing entitlement to care component 

18.—(1) This regulation applies where an individual who has an ongoing entitlement to the care 

component of Child Disability Payment is in legal detention. 

(2) On and after the day on which an individual has been in legal detention for 28 days, and for 

so long as the individual continues to be in legal detention, the value of the care component of 

Child Disability Payment that is to be given to the individual is to be £0, instead of the values set 

out in regulation 23 (amount and form of Child Disability Payment). 

Calculation of periods of time spent in a care home or in legal detention 

19.—(1) Subject to paragraphs (2) and (3), a period during which an individual is resident in a 

care home for the purpose of regulation 17 or in legal detention for the purpose of regulation 18 is 

to be taken to— 

(a) begin on the day after the day on which the individual enters the care home or legal 

detention, and 

(b) end on the day before the day on which the individual leaves the care home or legal 

detention. 

                                                                                                                                            
(a) 1995 c.36. 
(b) 2004 asp 4. 
(c) Section 17(6) was amended by paragraph 9(4)(b) of schedule 2 of the Adoption and Children (Scotland) Act 2007 (asp 4), 

paragraph 2(4) of schedule 5 of the Children’s Hearings (Scotland) Act 2011 (asp 1) and S.S.I. 2013/211. 
(d) 1989 c.41, relevantly amended by S.I. 2016/413. 
(e) S.I. 1995/755, amended by section 2(1) of the Children (Leaving Care) Act (Northern Ireland) 2002 (c.11). 
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(2) Where an individual who is resident in a care home takes a period of leave from the home, 

the days on which the individual begins and returns from leave are not to be counted as days of 

residence in the home. 

(3) Days constituting a period of leave are not to be counted as days of residence in a care home. 

(4) Where an individual enters or returns to a care home as a result of a transfer from a hospital 

or a hospice, or from another care home, the day of transfer is to be counted as a day of residence 

in a care home. 

(5) Where an individual enters legal detention as a result of a transfer from a hospital or a 

hospice, or from a care home, the day of transfer is to be counted as a day in legal detention. 

Entitlement beginning while in alternative accommodation 

20.—(1) This regulation applies where an individual is resident in a care home or in legal 

detention on the day on which entitlement to Child Disability Payment begins. 

(2) On and after that day, and for so long as the individual continues to reside in a care, or be in 

legal detention, the value of the care component of Child Disability Payment that is to be given to 

the individual is £0 instead of the values set out in regulation 23 (amount and form of Child 

Disability Payment). 

(3) Paragraphs (1) and (2) do not apply where the costs of any qualifying services whilst 

resident in a care home are met— 

(a) entirely out of the resources of the individual for whom the qualifying services are 

provided, 

(b) partly out of the resources of the individual for whom the qualifying services are provided 

and partly out of the resources of another person (other than a local authority) or 

assistance from a charity, or 

(c) entirely out of the resources of another person (other than a local authority) or assistance 

from a charity. 

(4) For the purposes of this regulation an individual is not resident in a care home during any 

period when the individual is being looked after by a local authority and— 

(a) has been placed temporarily in a private dwelling with a family, relative or some other 

suitable person while— 

(i) under the age of 16, 

(ii) aged between 16 and 18 and receiving services under Part II of the Children 

(Scotland) Act 1995 by virtue of being a child in need within the meaning of section 

93(4)(a)(ii) (impairment of health), or 93(4)(a)(iii) (disability) of that Act, or 

(b) is accommodated in a care home outside the United Kingdom, where the costs of any 

qualifying services are met by a local authority exercising its powers under section 25 of 

the Education (Additional Support for Learning) (Scotland) Act 2004. 

Entitlement to care component of Child Disability Payment while an in-patient 

21. For the avoidance of doubt, any period when an individual is an in-patient in a hospice or 

hospital, has no effect on the individual’s entitlement to the care component of Child Disability 

Payment. 
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PART 6 

Making of applications and payments and duration of eligibility 

Making payments 

22.—(1) Where Child Disability Payment is payable in respect of an individual, the Scottish 

Ministers may, where they consider it appropriate, make the payment to another person to be used 

for the benefit of the individual. 

(2) Where the Scottish Ministers consider, for any reason, that it is no longer appropriate for a 

particular person who falls within paragraph (1) to continue to receive the payment, they may 

cease making payment to that person. 

Amount and form of Child Disability Payment 

23.—(1) The weekly rate of payment of the care component is where the individual is entitled 

to— 

(a) the highest rate, £87.65, 

(b) the middle rate, £58.70, or 

(c) the lowest rate, £23.20. 

(2) The weekly rate of payment of the mobility component is where the individual is entitled 

to— 

(a) the higher rate, £61.20, or 

(b) the lower rate, £23.20. 

(3) Where an individual is entitled to payment of the care component or the mobility component 

for a period shorter than one week, payment of that component is to be made at one-seventh of the 

relevant weekly rate, for each day of entitlement. 

(4) For any week where an individual is entitled to— 

(a) the care component of Child Disability Payment, and 

(b) payment of an amount in respect of constant attendance under section 61 of the Social 

Security Act 1975(a), 

the amount of the care component of Child Disability Payment that is to be given to the individual 

is to be reduced by the amount paid under that section. 

(5) For the purpose of calculating the amount of the care component that is to be given to the 

individual, in accordance with paragraph (4), where the amount in respect of constant attendance 

is equal to or greater than the amount of the care component of Child Disability Payment the value 

of Child Disability Payment that is to be given to the individual is to be £0. 

(6) For any week where an individual is entitled to— 

(a) the mobility component of Child Disability Payment, and 

(b) payment of War Pensioners’ Mobility Supplement within the meaning of— 

(i) the Naval, Military and Air Forces etc. (Disablement and Death) Service Pensions 

Order 1983 (“1983 Order”)(b), 

(ii) the Personal Injuries (Civilians) Scheme 1983(c), 

                                                                                                                                            
(a) 1975 c.14. 
(b) S.I. 1983/883. 
(c) S.I. 1983/686. 
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(iii) the 1983 Order by virtue of the War Pensions (Naval Auxiliary Personnel) Scheme 

1964(a), 

(iv) the Pensions (Polish Forces) Scheme 1964(b), 

(v) the War Pensions (Mercantile Marine) Scheme 1964(c), or 

(vi) an Order of Her Majesty in relation to the Home Guard dated 21 December 1964 or 

22 December 1964, or in relation to the Ulster Defence Regiment dated 4 January 

1971, 

the amount of the mobility component of Child Disability Payment that is to be given to the 

individual is to be £0. 

(7) For each week in the period of 8 weeks ending with the death of the individual— 

(a) the amount of Child Disability Payment that is to be given to that individual is the 

relevant weekly rate of each component to which the individual is entitled in that week, 

multiplied by two, and 

(b) any provision in these Regulations reducing the amount to £0 has no effect. 

(8) Child Disability Payment may only be given as money, except as provided for by regulation 

27(1) (form of payment – giving Child Disability Payment by way of deduction). 

When an application is to be treated as made and beginning of entitlement to assistance 

24.—(1) An application for Child Disability Payment is to be treated as made— 

(a) on the day it is received by the Scottish Ministers, or 

(b) if applicable, on the day identified by the Scottish Ministers in accordance with paragraph 

(2). 

(2) If, before making a determination on the basis of an application, the Scottish Ministers 

consider that the individual in respect of whom the application is made— 

(a) would not satisfy the requirement in— 

(i) regulation 4 (age criteria), 

(ii) regulations 5 to 9 (residence and presence conditions etc.), 

(iii) regulation 10 (entitlement to other benefits), 

(iv) regulation 11 (care component criterion: lowest, middle or highest rate of care 

component), 

(v) regulation 12 (mobility requirements: lower rate mobility component), 

(vi) regulation 13 (mobility requirements: higher rate mobility component), or 

(vii) regulation 16 (entitlement to care component when undergoing dialysis), 

if the application were treated as made on the day it was received, and 

(b) would likely be entitled to receive Child Disability Payment if those requirements were 

satisfied within a 13-week period beginning on the day it was received, 

the Scottish Ministers may choose the date within that 13 week period on which the application is 

to be treated as having been made. 

(3) Where, on the basis of an application, a determination is made that an individual is entitled 

to Child Disability Payment, the date on which entitlement begins is to be identified in accordance 

with paragraphs (4) to (6). 

(4) Where an application is made within 6 weeks of the day on which the full name and date of 

birth of an individual (“the required data”) is submitted by, or on behalf of, the individual to the 

                                                                                                                                            
(a) S.I. 1964/1985. 
(b) S.I. 1964/2007. 
(c) S.I. 1964/2058. 
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Scottish Ministers for the purpose of an application for Child Disability Payment, entitlement 

begins on whichever is the later of the day— 

(a) on which the required data was submitted, or 

(b) identified in accordance with paragraph (2). 

(5) Subject to paragraph (6), where an application is made after the 6 week period described in 

paragraph (4), entitlement begins on the day on which the application is treated as having been 

made in accordance with paragraph (1). 

(6) Where the Scottish Ministers are satisfied that there is good reason why an application was 

made after the 6 week period described in paragraph (4), they may treat the application as having 

been made within that period. 

(7) For the purposes of section 38(3) (application for assistance) of the 2018 Act, the period 

covered by an application for Child Disability Payment— 

(a) under paragraph (1)(a)— 

(i) begins on the day on which the application is treated as having been made, and 

(ii) ends on the day on which the determination of entitlement is made, and 

(b) under paragraph (1)(b)— 

(i) is deemed to begin on the day before the determination is made provided that the 

requirements are satisfied, and 

(ii) ends on the day on which the determination is made. 

Time of payment 

25. Where an award of Child Disability Payment is made, the Scottish Ministers are to make— 

(a) the first payment of assistance on a date specified in the notice of determination, and 

(b) any subsequent payment— 

(i) 4 weekly in arrears, or 

(ii) where regulation 15 (entitlement under special rules for terminal illness) applies, 

weekly in advance. 

Continuing eligibility 

26.—(1) Subject to paragraphs (3) and (4), a determination that an individual is entitled to Child 

Disability Payment in respect of a period is to be made on the basis that the individual has an 

ongoing entitlement to Child Disability Payment after the end of that period, except where 

paragraph (2) applies. 

(2) This paragraph applies where, after the end of the period mentioned in paragraph (1), the 

individual no longer satisfies the eligibility rules. 

(3) A determination of ongoing entitlement is made on the basis that— 

(a) the individual will continue to be entitled to Child Disability Payment for a fixed or 

indefinite period as specified in the notice of determination, and 

(b) the decision that the individual is entitled to Child Disability Payment for each 

subsequent 4-week period is to be taken in accordance with these Regulations, on the 

strength of the assumptions set out in paragraph (4). 

(4) The assumptions are that— 

(a) the individual continues to satisfy the eligibility criteria which were satisfied to be 

entitled to Child Disability Payment under the determination mentioned in paragraph (1), 

(b) the information on which the determination mentioned in paragraph (1) was made still 

applies and is relevant in the individual’s case, and 
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(c) there is no change in circumstances of the individual which would require to be notified 

under section 56 (duty to notify change of circumstances) of the 2018 Act. 

Form of payment – giving Child Disability Payment by way of deduction 

27.—(1) Where an individual has a liability to the Scottish Ministers under section 63 of the 

2018 Act (liability for assistance given in error), the individual’s payment of Child Disability 

Payment may be given (in whole or in part) by way of deduction, at a reasonable level, from that 

liability either— 

(a) with the agreement of the individual, or 

(b) without the individual’s agreement, where the individual has unreasonably refused to 

agree to the assistance being given in that form. 

(2) For the purpose of paragraph (1), “reasonable level” means a level that is reasonable having 

regard to the financial circumstances of the individual. 

When an increase in level of entitlement takes effect 

28.—(1) Where, as a result of a determination without an application, the amount of Child 

Disability Payment payable in respect of an individual is increased or their entitlement to a 

component is awarded, the changed entitlement begins— 

(a) in the case of an increase pursuant to a determination made under regulation 31(d) 

(determination following change of circumstances etc.) on the day after the day on which 

Disability Living Allowance ceased to be paid in respect of the individual, 

(b) in the case of an award of entitlement to a component or an increase pursuant to a 

determination made in accordance with regulation 31(a) as a result of the individual 

reporting a change that affects their eligibility under regulation 11 (care component 

criterion: lowest, middle or highest rate of care component), 12 (mobility requirements: 

lower rate mobility component) or 13 (mobility requirements: higher rate mobility 

component), on the date when— 

(i) if the individual reports the change within one month of the change occurring, the 

individual first satisfies the requirements for a higher rate of the care or mobility 

component, 

(ii) if the individual reports the change more than one month but not more than 13 

months of the change occurring, the individual first satisfies the requirements for a 

higher rate of the care or mobility component, but only if the Scottish Ministers 

consider that the individual had good reason for not notifying the change within one 

month, or 

(iii) in any other case, the individual reports the change. 

(c) in the case of an earlier determination which was based on official error within the 

meaning of regulation 32 (determination following official error - underpayments) or on 

error within the meaning of regulation 33 (determination following error – 

overpayments), begins on the date when the earlier determination took effect, or 

(d) in any other case, on the date when Scottish Ministers make the determination. 

(2) Where the Scottish Ministers consider that in all the circumstances it would be unjust not to 

do so, they may, when making their determination, set an earlier date for the purposes of 

paragraph 1(b), (c) or (d). 

(3) This regulation does not apply to an individual to whom regulation 15 (entitlement under 

special rules for terminal illness) applies. 
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When a decrease in level or cessation of entitlement takes effect 

29.—(1) Where, as a result of a determination without an application, the amount of Child 

Disability Payment payable in respect of an individual is decreased or their entitlement to a 

component is ceased, the changed entitlement begins— 

(a) in the case of a decrease pursuant to a determination made under regulation 31(d) 

(determination following change of circumstances etc.) on the day after the day on which 

Disability Living Allowance ceased to be paid in respect of the individual, 

(b) in the case of a determination without application under regulation 31(a), on the date 

when— 

(i) if the individual knowingly fails to notify a change that the individual was required 

to notify under section 56 of the 2018 Act, the individual should have notified 

Scottish Ministers of the change, 

(ii) in any other case, the Scottish Ministers make the determination, 

(c) in the case of an earlier determination which was based on official error within the 

meaning of regulation 32 (determination following official error - underpayments) or on 

error within the meaning of regulation 33 (determination following error – 

overpayments), begins on the date when the earlier determination took effect, 

(d) in any other case, on the date when Scottish Ministers make the determination. 

(2) Where the Scottish Ministers consider that in all the circumstances it would be unjust not to 

do so, they may, when making their determination, set a later date for the purposes of paragraph 

1(b), (c) or (d). 

PART 7 

Re-consideration of entitlement to Child Disability Payment: determination without 

application 

Consideration of entitlement after specified period 

30. The Scottish Ministers must make a determination of an individual’s entitlement to Child 

Disability Payment, without receiving an application, after the end of the period specified (if any) 

in— 

(a) the individual’s notice of determination under section 40 or notice of re-determination 

under section 44 (as the case may be), or 

(b) a determination made by the First-tier Tribunal for Scotland under section 49, 

of the 2018 Act. 

Determination following change of circumstances etc. 

31. The Scottish Ministers must make a determination of an individual’s entitlement to Child 

Disability Payment, without receiving an application, where the individual has an ongoing 

entitlement to Child Disability Payment and they become aware— 

(a) of a change of circumstances, whether or not notified by the individual in accordance 

with section 56 of the 2018 Act, which would possibly result in an alteration to the 

component or rate of Child Disability Payment payable to the individual or which is 

likely to mean that the individual is no longer entitled to Child Disability Payment, 

(b) that the individual has died, 

(c) of an alteration of the component or rate of award of Disability Living Allowance which 

the individual was entitled to immediately before the date of transfer to Child Disability 
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Payment in accordance with Part 3 of the schedule (transitional provisions), as a result of 

a decision made pursuant to— 

(i) a revision under regulation 3 of the Social Security and Child Support (Decisions 

and Appeals) Regulations 1999 (“the 1999 Regulations”)(a), 

(ii) a supersession under regulation 6(b) of the 1999 Regulations, 

(iii) an appeal under section 12 of the Social Security Act 1998 (“the 1998 Act”)(c), 

(iv) a re-consideration under section 13 of the 1998 Act(d), or 

(v) an appeal to the Upper Tribunal under section 14 of the 1998 Act(e), 

(d) of an alteration of the rate of award of Disability Living Allowance which the individual 

was entitled to immediately before moving to Scotland in circumstances in which 

regulation 35 (individuals in respect of whom Disability Living Allowance is paid in 

another part of the United Kingdom immediately before moving to Scotland) applies, as a 

result of a decision made pursuant to— 

(i) a revision under regulation 3 of the Social Security and Child Support (Decisions 

and Appeals) Regulations 1999, 

(ii) a supersession under regulation 6 of those Regulations, 

(iii) an appeal under section 12 of the Social Security Act 1998 (“the 1998 Act”), 

(iv) a re-consideration under section 13 of the 1998 Act, 

(v) an appeal to the Upper Tribunal under section 14 of the 1998 Act, 

(vi) a revision under article 10 of the Social Security (Northern Ireland) Order 1998(f) 

(“the 1998 Order”), 

(vii) a supersession under article 11 of the 1998 Order(g), 

(viii) an appeal under article 13 of the 1998 Order(h), or 

(ix) an appeal to the Commissioner under article 15 of the 1998 Order(i). 

Determination following official error - underpayments 

32.—(1) The Scottish Ministers are to make a determination of an individual’s entitlement to 

Child Disability Payment, without receiving an application, where— 

(a) they have previously made a determination of the individual’s entitlement to Child 

Disability Payment (“the original determination”), 

                                                                                                                                            
(a) S.I. 1999/991, regulation 3 was amended by S.I. 1999/1623, S.I. 1999/1662, S.I. 1999/2570, S.I. 1999/2677, S.I. 2000/897, 

S.I. 2002/428, S.I. 2002/1379, S.I. 2002/1703, S.I. 2003/916, S.I. 2003/1050, S.I. 2003/1886, S.I. 2005/337, S.I. 2005/2677, 
S.I. 2006/832, S.I. 2007/2470, S.I. 2007/2582, S.I. 2008/1554, S.I. 2008/2667, S.I. 2008/2683, S.I. 2009/659, S.I. 
2009/1490, S.I. 2010/840, S.I. 2010/1160, S.I. 2011/2425, S.I. 2012/824, S.I. 2012/913, S.I. 2012/919, S.I. 2012/2568, S.I. 
2012/2575, S.I. 2013/2380, 2014/1097, S.I. 2015/339, S.I. 2015/1985, S.I. 2016/1145, S.I. 2017/422 and S.I. 2017/1015. 

(b) Regulation 6 was amended by S.I. 1999/1623, S.I. 1999/2677, S.I. 2000/897, S.I. 2000/1596, S.I. 2001/1711, S.I. 2002/428, 
S.I. 2002/490, S.I. 2002/3019, S.I. 2003/1050, S.I. 2003/1886, S.I. 2003/2274, S.I. 2004/959, S.I. 2005/337, S.I. 2005/2677, 
S.I. 2008/1554, S.I. 2008/2667, S.I. 2008/2683, S.I.  2010/424, S.I. 2010/563, S.I. 2010/840, S.I. 2010/1160, S.I. 
2012/1267, S.I. 2012/2568, S.I. 2014/1097, S.I. 2015/1985 and S.I. 2016/1145. 

(c) 1998 c.14, amended by paragraph 25 of schedule 7 and paragraph 1 of schedule 10 of the Social Security Contributions 
(Transfer of Functions, etc.) Act 1999 (c.2), S.I. 2008/2833, sections 102 and 105 of the Welfare Reform Act 2012 (c.5) and 
S.I. 2014/886. 

(d) Section 13 was amended by paragraph 26 of schedule 7 of the Social Security Contributions (Transfer of Functions, etc.) 
Act 1999 (c.2) and S.I. 2008/2833. 

(e) Section 14 was amended by paragraph 1 of schedule 10 of the Social Security Contributions (Transfer of Functions, etc.) 
Act 1999 (c.2) and S.I. 2008/2833. 

(f) S.I. 1998/1506. Article 10 was amended by S.I. 2015/2006. 
(g) Article 11 was amended by S.I. 1999/671 and S.I. 2015/2006. 
(h) Article 13 was amended by S.I. 1999/671, S.I. 2014/886, and 2015/2006. 
(i) Article 15 was amended by paragraph 22(1) of schedule 7 of the Child Support, Pensions and Social Security Act (Northern 

Ireland) 2000 (c.4) and S.I. 1999/671. 
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(b) they establish that, due to an official error, the original determination was incorrect 

resulting in the individual— 

(i) not being given an award of Child Disability Payment, or 

(ii) being given a lower award than that, 

to which the individual was entitled, 

(c) the Scottish Ministers are not considering a request for a re-determination of the 

individual’s entitlement to the Payment, and 

(d) the individual has not appealed to the First-tier Tribunal for Scotland against the Scottish 

Ministers’ determination of the individual’s entitlement to Child Disability Payment. 

(2) In making a determination required by paragraph (1) the Scottish Ministers are to use— 

(a) the information— 

(i) provided in the application that led to the original determination, 

(ii) any other information they have obtained in connection with that application, or 

(b) any other information they have obtained in connection with the individual’s entitlement 

to Child Disability Payment. 

(3) In this regulation “official error” means an error made by someone acting on behalf of the 

Scottish Ministers or on behalf of a Minister of the Crown that was not materially contributed to 

by anyone else. 

Determination following error - overpayments 

33.—(1) The Scottish Ministers are to make a determination of an individual’s entitlement to 

Child Disability Payment, without receiving an application, where— 

(a) they have previously made a determination of the individual’s entitlement to Child 

Disability Payment (“the original determination”), 

(b) they establish that, due to an error, the original determination was incorrect resulting in 

the individual being given— 

(i) an award of Child Disability Payment to which the individual was not entitled, or 

(ii) a higher award than that to which the individual was entitled. 

(c) the Scottish Ministers are not considering a request for a re-determination of the 

individual’s entitlement to the Payment, and 

(d) the individual has not made an appeal to the First-tier Tribunal for Scotland or Upper 

Tribunal against the Scottish Ministers’ determination of the individual’s entitlement to 

Child Disability Payment, that has not yet been determined. 

(2) In making a determination required by paragraph (1) the Scottish Ministers are to use— 

(a) the information— 

(i) provided in the application that led to the original determination, and 

(ii) any other information they have obtained in connection with that application, 

(b) any other information they have obtained in connection with the individual’s entitlement 

to Child Disability Payment, and 

(c) any other information available to them that is relevant to their consideration of whether 

the individual is entitled to Child Disability Payment. 

(3) In this regulation references to an “error” are to— 

(a) an error in the performance of a function conferred by these Regulations or the 2018 Act, 

including a determination being made— 

(i) wrongly, or 

(ii) correctly but on the basis of— 

(aa) incorrect information, or 
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(bb) an assumption which proves to be wrong, or 

(b) a new determination not being made after an assumption on the basis of which an earlier 

determination was made has proved to be wrong. 

Determination to effect a deduction decision 

34.—(1) The Scottish Ministers are to make a determination of an individual’s entitlement to 

Child Disability Payment, without receiving an application, where the circumstances in paragraphs 

(2) and (3) apply. 

(2) This paragraph applies where— 

(a) regulation 27 (form of payment - giving Child Disability Payment by way of deduction) 

allows Child Disability Payment to be given to the individual by way of deduction, or 

(b) Child Disability Payment is being given to the individual by way of deduction, and the 

Scottish Ministers consider that may no longer be appropriate. 

(3) This paragraph applies where the Scottish Ministers have decided to— 

(a) vary the amount of Child Disability Payment to be given by way of deduction (including 

introducing a deduction, where the full amount of Child Disability Payment was 

previously given as money), 

(b) vary any period for which the individual’s Child Disability is to be given by way of 

deduction, that may have been specified in a previous determination of the individual’s 

entitlement, or 

(c) cease making deductions, and instead give the individual’s Child Disability Payment in 

the form of money. 

(4) The Scottish Ministers are to make a determination, without receiving an application, where 

an individual who is receiving Child Disability Payment by way of deduction under a previous 

determination of entitlement notifies the Scottish Ministers that the individual— 

(a) withdraws their agreement to their Child Disability Payment being given by way of 

deduction, 

(b) wishes the Scottish Ministers to increase the amount of their Child Disability Payment 

that is given by way of deduction, 

(c) wishes the Scottish Ministers to decrease the amount of their Child Disability Payment 

that is given by way of deduction (including ceasing the deduction), or 

(d) wishes the Scottish Ministers to amend the length of any period referred to in paragraph 

(3)(b). 

PART 8 

Movement of individuals between Scotland and the rest of the United Kingdom 

Individuals in respect of whom Disability Living Allowance is paid in another part of the 

United Kingdom immediately before moving to Scotland 

35.—(1) Where an individual— 

(a) is under 18 years of age, 

(b) becomes resident in Scotland, 

(c) was resident in another part of the United Kingdom, and 

(d) was entitled to Disability Living Allowance immediately before the date of the move, 

the Scottish Ministers are to make a determination without application of the individual’s 

entitlement to Child Disability Payment. 

Certified copy from legislation.gov.uk PublishingPAPER 4 SSC/S5/21/5/4



 28

(2) Entitlement to Child Disability Payment under paragraph (1) begins on the day after the day 

on which Disability Living Allowance ceases to be paid in respect of the individual. 

(3) In this regulation, “the date of the move” is the date when the individual becomes resident in 

Scotland as notified by the individual to the Scottish Ministers (whether the notification takes 

place before or after the date of the move). 

Individuals in respect of whom Child Disability Payment is paid at the time of moving to 

another part of the United Kingdom 

36.—(1) Where the Scottish Ministers are notified that an individual who is entitled to Child 

Disability Payment has moved or is to move to become ordinarily resident in another part of the 

United Kingdom, the individual is to be treated as though the individual meets the condition of 

being ordinarily resident in Scotland for a period of 13 weeks beginning with the date of the move. 

(2) Subject to Part 5 (effect of time spent in care homes and in legal detention), where the 

Scottish Ministers receive notification mentioned in paragraph (1), they are to make a 

determination without application at the end of the 13-week period mentioned in paragraph (1) 

that the individual’s entitlement to Child Disability Payment is to terminate. 

(3) Where before the end of the 13-week period, the Scottish Ministers are notified that the 

individual is no longer to move to become ordinarily resident in another part of the United 

Kingdom, the notification mentioned in paragraph (1) is to be treated as not having been made and 

the duty in paragraph (2) does not apply. 

(4) Where an individual notifies the Scottish Ministers that they have become resident in another 

part of the United Kingdom and they have been resident there for 13 weeks or more— 

(a) entitlement to Child Disability Payment ceases on, and 

(b) regulation 33 (determination following error – overpayments) applies to any Child 

Disability Payment paid to an individual after 13 weeks after, 

the date when the individual became resident in another part of the United Kingdom. 

(5) In this regulation, “the date of the move” is, where the individual notifies the Scottish 

Ministers— 

(a) before the date when the individual ceases to be resident in Scotland, the date when the 

individual becomes resident in another part of the United Kingdom or 

(b) after the date when the individual becomes resident in another part of the United 

Kingdom but before they have been resident there for 13 weeks, the date of notification. 

PART 9 

Periods in respect of a re-determination request 

Periods in respect of a re-determination request 

37.—(1) The period for requesting a re-determination of entitlement to Child Disability Payment 

under section 41 (right to request re-determination) of the 2018 Act is 42 days beginning with the 

day that the individual is informed, in accordance with section 40 of the 2018 Act (notice of 

determination), of the right to make the request. 

(2) In relation to determining entitlement to Child Disability Payment, the period allowed for re-

determination (within the meaning of section 43 of the 2018 Act (duty to re-determine)) is 56 days 

beginning with— 

(a) the day that the request for a re-determination is received by the Scottish Ministers, or 

(b) in a case where the request for a re-determination is received by the Scottish Ministers 

outwith the period prescribed in paragraph (1), the day on which it is decided by the 

Scottish Ministers or (as the case may be) the First-tier Tribunal for Scotland that the 

individual in question has a good reason for not requesting a re-determination sooner. 
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PART 10 

Provision of vehicles 

Payment of mobility component to authorised providers of vehicles for individuals with 

disabilities 

38.—(1) Where— 

(a) an individual is entitled to the higher rate of the mobility component of Child Disability 

Payment, and 

(b) the individual has entered into an agreement with an authorised provider of vehicles for 

persons with disabilities for the hire or hire-purchase of a vehicle, 

the Scottish Ministers may, with the consent of the individual, pay that component (in whole or in 

part) to the provider to be used to meet, or contribute towards meeting, the individual’s liability 

under the agreement. 

(2) The Scottish Ministers must cease to make payments to the provider in accordance with 

paragraph (1) in the event that— 

(a) the agreement is brought to an end in accordance with the terms of the agreement, or 

(b) the individual withdraws their consent. 

Vehicles for persons with disabilities – powers of appointees 

39.—(1) Where a person (an “appointee”) is appointed by the Scottish Ministers under the 2018 

Act to act on an individual’s behalf in connection with the determination of the individual’s 

entitlement to assistance under section 24 of the 2018 Act (duty to give assistance), in addition to 

the powers conferred on the appointee by that Act the appointee can, on behalf of the individual— 

(a) enter into an agreement with an authorised provider of vehicles for the hire or hire-

purchase of a vehicle, 

(b) terminate any such agreement, 

(c) for the purpose of regulation 38(1), give consent to the Scottish Ministers to pay (in 

whole or in part) the mobility component to which the individual is entitled to the 

provider, and 

(d) withdraw any such consent. 

(2) An appointee may exercise the powers conferred by paragraph (1)(b) and (d) whether the 

agreement was entered into, or the consent given, by the appointee or by any other person. 

PART 11 

Initial period for applications 

Initial period for applications 

40. Part 2 of the schedule makes provision about the initial period for applications. 

PART 12 

Transfer to Child Disability Payment 

Transfer to Child Disability Payment 

41. Part 3 of the schedule makes provision about transferring from Disability Living Allowance 

to Child Disability Payment. 
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PART 13 

Short-term assistance 

Entitlement to short-term assistance 

42. Part 1 of the schedule makes provision about short-term assistance. 

PART 14 

Consequential amendment 

Consequential amendment 

43. The amendment specified in Part 4 of the schedule has effect. 

PART 15 

Transitory provision 

Transitory provision – initial period for applications 

44.—(1) During the initial period for applications, in addition to meeting the residence and 

presence conditions in regulation 5, an individual must be resident in one of the local authority 

areas specified in paragraph 6 of Part 2 of the schedule on the date their application is received by 

the Scottish Ministers. 

(2) In this regulation and in Part 2 of the schedule, “initial period for applications” means the 

period beginning with 26 July 2021 and ending with 21 November 2021. 

Exclusion to transitory provision 

45.—(1) An individual who has made a claim for Disability Living Allowance prior to 26 July 

2021 which has not yet been decided is not entitled to be paid Child Disability Payment during the 

initial period for applications. 

(2) In paragraph (1) a claim for Disability Living Allowance is decided if it has— 

(a) been decided by the Secretary of State under section 8 (decisions by Secretary of State) of 

the Social Security Act 1998(a), 

(b) been withdrawn in accordance with regulation 5(2) of the Social Security (Claims and 

Payments) Regulations 1987(b), or 

(c) otherwise is no longer to be decided by the Secretary of State as mentioned in sub-

paragraph (a). 

 

 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

                                                                                                                                            
(a) 1998 c.14, relevantly amended by paragraph 1 of Part 1 of schedule 10 of the Social Security Contributions (Transfer of 

Functions, etc.) Act 1999 (c.2) and paragraph 1 of Part 8 of schedule 14 of the Welfare Reform Act 2012 (c.5). 
(b) S.I. 1987/1968. 
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SCHEDULE 1 

 PART 1 Regulation 42 

Short-term assistance 

Entitlement to short-term assistance 

1.—(1) Subject to sub-paragraph (2), an individual who is, or was, entitled to Child Disability 

Payment under a determination made on the basis that the individual has ongoing entitlement is 

entitled to short-term assistance where— 

(a) a determination of the individual’s entitlement to Child Disability Payment (“earlier 

determination”) has been superseded by a subsequent determination (“subsequent 

determination”) which has the effect that the individual is— 

(i) no longer entitled to Child Disability Payment, or 

(ii) entitled to a lower amount of Child Disability Payment, 

(b) the individual’s entitlement to Child Disability Payment is under review within the 

meaning of paragraph 1(2) of schedule 10 of the 2018 Act, and 

(c) the individual— 

(i) continues to meet the conditions as to residence and presence set out in regulations 5 

to 9, or 

(ii) has transferred to become ordinarily resident in another part of the United Kingdom, 

and the matter under review is the determination of entitlement for the 13-week 

period beginning with the date of the transfer in accordance with regulation 36 

(individuals in respect of whom Child Disability Payment is paid at the time of 

moving to another part of the United Kingdom). 

(2) An individual is not entitled to short-term assistance where the individual is no longer 

entitled to Child Disability Payment as a result of a subsequent determination made under 

regulation 31(b) (determination following change of circumstances etc.). 

(3) An individual to whom regulation 17(2) (effect of admission to a care home on ongoing 

entitlement to care component) or 18(2) (effect of legal detention on ongoing entitlement to care 

component) applies is not entitled to short-term assistance in respect of the care component of 

Child Disability Payment. 

(4) Where the Scottish Ministers have made a determination under section 37 of the 2018 Act 

(duty to make determination) that an individual is entitled to short-term assistance, entitlement to 

short-term assistance begins— 

(a) where a request is made under section 41 of the 2018 Act (right to request re-

determination) for a re-determination of the determination of the individual’s entitlement 

to Child Disability Payment mentioned in paragraph 1(1)(a), on the day that request is 

made, 

(b) where a notice of appeal is submitted under section 47 of the 2018 Act (initiating an 

appeal) against the determination of the individual’s entitlement to Child Disability 

Payment mentioned in paragraph 1(1)(a), on the day that request is made, 

(c) where a decision of the Scottish Ministers is made not to accept a request for a re-

determination of the individual’s entitlement to Child Disability Payment mentioned in 

paragraph 1(1)(a), on the day that decision is set aside by the First-tier Tribunal for 

Scotland, or 
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(d) a request is made under section 48(1)(b) of the 2018 Act (deadline for appealing) for 

permission to appeal the determination of the individual’s entitlement to Child Disability 

Payment mentioned in paragraph 1(1)(a), on the day that request is made. 

Value and form 

2.—(1) The value of short-term assistance payable is to be the difference between the amount of 

Child Disability Payment to which the individual was entitled under the earlier determination 

mentioned in paragraph 1(1)(a), and the amount of Child Disability Payment the individual is 

entitled to under the subsequent determination mentioned in paragraph 1(1)(a). 

(2) The form in which the short term assistance is to be given is to be the same as the form in 

which Child Disability Payment was given under the earlier determination. 

(3) Where the mobility component was being paid by the Scottish Ministers to an authorised 

provider of vehicles for persons with disabilities in accordance with regulation 38(1) (payment of 

mobility component to authorised provider of vehicles for individuals with disabilities) on the day 

before an individual’s entitlement to the mobility component ended as a result of a subsequent 

determination mentioned in paragraph 1(1)(a)— 

(a) the amount of short-term assistance that is payable in respect of the mobility component 

may be paid by the Scottish Ministers to the authorised provider, and 

(b) paragraphs (1) and (2) of regulation 38 apply to the payment of short-term assistance as 

they had applied to the payment of mobility component prior to the individual’s 

entitlement ending. 

(4) Regulations 27 (form of payment - giving Child Disability Payment by way of deduction), 

32 (determination following official error – underpayments), 33 (determination following error – 

overpayments) and 34 (determination to effect a deduction decision) apply to short-term assistance 

in the same way as they apply to Child Disability Payment. 

End of entitlement 

3.—(1) Entitlement to short-term assistance ends on the day— 

(a) a determination of an individual’s entitlement to short-term assistance is cancelled under 

section 26(2) of the 2018 Act (individual’s right to stop receiving assistance), 

(b) a determination of an individual’s entitlement to Child Disability Payment is made by the 

Scottish Ministers under regulation 31 (determination following change of circumstances 

etc.), 

(c) the First-tier Tribunal for Scotland makes a decision under section 49 of the 2018 Act 

(First-tier Tribunal’s power to determine entitlement) in relation to the subsequent 

determination of the individual’s entitlement to Child Disability Payment mentioned in 

paragraph 1(1)(a), or 

(d) that the First-tier Tribunal for Scotland makes a determination to refuse permission under 

section 48(1)(b) of the 2018 Act (deadline for appealing) to bring an appeal against the 

subsequent determination of the individual’s entitlement to Child Disability Payment 

mentioned in paragraph 1(1)(a). 

(2) Where a decision of the First-tier Tribunal for Scotland mentioned in sub-paragraph (1)(c) is 

set aside after a review under section 43(2) of the Tribunals (Scotland) Act 2014(a) (review of 

decisions) the Scottish Ministers are to make a determination without application of the 

individual’s entitlement to short-term assistance. 

                                                                                                                                            
(a) 2014 asp 10. 
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Reduction of payment of Child Disability Payment where short-term assistance is paid 

4. Where an individual has received short-term assistance for a period and a determination is 

subsequently made that that individual is entitled to Child Disability Payment at the same rate or 

at a higher rate for that period, any payment of Child Disability Payment to be made for that 

period is to be reduced by any short-term assistance and any Child Disability Payment already 

paid to that individual for that period. 

 PART 2 Regulation 40 

Initial period for applications 

Initial period for applications 

5.—(1) These Regulations apply to an individual who is resident in one of the local authority 

areas mentioned in paragraph 6 when they make an application for Child Disability Payment 

during the initial period for applications. 

(2) An individual who is awarded Child Disability Payment pursuant to an application made 

during the initial period for applications will continue to be entitled if that person moves to 

another local authority area in Scotland. 

Local authority areas for initial period for applications 

6. The local authority areas are Perthshire and Kinross, City of Dundee and the Western Isles. 

 PART 3 Regulation 41 

Transfer to Child Disability Payment 

Interpretation 

7. In this Part of the schedule— 

“date of transfer” means the date when a transferring individual’s entitlement to Child 

Disability Payment begins by virtue of a determination made under paragraph 9(1), 

“relevant individual” means an individual— 

(a) who has an award of Disability Living Allowance who appears to the Scottish Ministers 

to be likely to be eligible for Child Disability Payment, 

(b) who is— 

(i) ordinarily resident in Scotland, or 

(ii) someone to whom regulation 5(4) (residence and presence conditions) or 9(2) 

(persons residing outside the United Kingdom to whom a relevant EU regulation 

applies) applies, 

“sufficient” means a link to Scotland that is sufficiently close that regulations 5(4) or 9(2) 

would be incompatible with the applicable agreement mentioned in that regulation, if the 

relevant individual were not entitled to Child Disability Payment, 

“transfer notice” means the notice required by paragraph 8, and 

“transferring individual” means a relevant individual on whom the Scottish Ministers have 

served a notice of intention to transfer in accordance with paragraph 8. 
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Notice of intention to transfer to Child Disability Payment 

8.—(1) The Scottish Ministers are to notify each relevant individual of their intention to transfer 

that individual’s entitlement to disability assistance from an entitlement to Disability Living 

Allowance to an entitlement to Child Disability Payment. 

(2) Notice under sub-paragraph (1) must— 

(a) be given in a way that leaves the relevant individual with a record of the information 

which they can show to, or otherwise share with, others, 

(b) inform the relevant individual that— 

(i) they have been identified as a relevant individual for the purposes of transfer to 

Child Disability Payment, 

(ii) the Scottish Ministers will make a determination without application to transfer the 

individual’s entitlement to Disability Living Allowance to an entitlement to Child 

Disability Payment within 13 weeks of the date of the notice (the individual will be 

notified when the determination is made and informed about their award and start 

date of Child Disability Payment), and 

(iii) the individual’s award of Disability Living Allowance will cease immediately before 

the award of Child Disability Payment begins. 

(3) Where a notice under sub-paragraph (1) is given in error where the individual is neither— 

(a) ordinarily resident in Scotland, nor 

(b) an individual who is habitually resident in an EEA state, Gibraltar or Switzerland and has 

a genuine and sufficient link to Scotland, 

the duty on the Scottish Ministers in paragraph 9(1) does not apply. 

(4) Where sub-paragraph (3) applies in respect of an individual and a determination under 

paragraph 9(1) has not been made, the Scottish Ministers are to notify the individual that the duty 

on the Scottish Ministers in paragraph 9(1) does not apply. 

Determination without application of entitlement to Child Disability Payment 

9.—(1) The Scottish Ministers are to make a determination without application in respect of a 

transferring individual of that individual’s entitlement to Child Disability Payment. 

(2) Entitlement to Child Disability Payment under a determination under sub-paragraph (1) 

begins on the date specified in the notice of determination given to the transferring individual in 

accordance with section 40 of the 2018 Act. 

(3) The determination under sub-paragraph (1) is to be made on the basis of— 

(a) such information as the Scottish Ministers have received from the Secretary of State for 

Work and Pensions in respect of the transferring individual’s entitlement to Disability 

Living Allowance, and 

(b) any other information available to the Scottish Ministers that appears to them to be 

relevant. 

(4) Subject to paragraph 11, a determination under sub-paragraph (1) must be made on the basis 

that the transferring individual is entitled to the components and rates of Child Disability Payment 

that are equivalent to those components and rates of Disability Living Allowance to which the 

individual was entitled immediately before the date of transfer. 

(5) A determination under sub-paragraph (1)— 

(a) may be made on the assumption that whatever can be discerned about the transferring 

individual’s circumstances from the information mentioned in sub-paragraph (3) remains 

accurate on the date on which the determination is made, 

(b) notwithstanding the generality of head (a), is to be made on the assumption that the 

conditions relating to residence and presence set out in regulations 5 to 9 (residence and 

presence conditions etc.) are satisfied in the individual’s case, and 
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(c) must be made not later than 13 weeks after the date of the notice under paragraph 8(1) 

unless the Scottish Ministers have— 

(i) good reason to extend that period, 

(ii) agreed the period for extension with the Secretary of State for Work and Pensions, 

and 

(iii) notified the transferring individual of the extension and the reason for it. 

Effect of determination on entitlement to Disability Living Allowance 

10. Where a determination is made under paragraph 9 that the transferring individual is entitled 

to Child Disability Payment, the transferring individual’s entitlement to Disability Living 

Allowance will cease on the date their entitlement to Child Disability Payment begins. 

Exceptions to paragraph 9(4) 

11. The following circumstances are exceptions to paragraph 9(4)— 

(a) a transferring individual who is either not entitled to or entitled to the lower rate of the 

mobility component of Disability Living Allowance immediately before the date of 

transfer, is entitled to the higher rate for the mobility component of Child Disability 

Payment where special rules for terminal illness under regulation 15 (entitlement under 

special rules for terminal illness) apply to that transferring individual, 

(b) a transferring individual who is not awarded the care component of Disability Living 

Allowance and meets the condition in regulation 11(1)(b) (care component criterion: 

lowest, middle or highest rate of care component) is entitled to the lowest rate of the care 

component of Child Disability Payment, 

(c) a transferring individual whose entitlement to either component of Disability Living 

Allowance was affected because they were under 16 and did not meet the requirement in 

section 72(1A)(b) of the Social Security Contributions and Benefits Act 1992(a), who is 

aged 16 or over is entitled to an increased rate of either component or both components of 

Child Disability Payment, and 

(d) a transferring individual, whose entitlement to the mobility component of Disability 

Living Allowance was affected by not meeting the requirement of regulation 12(1A) of 

the Social Security (Disability Living Allowance) Regulations 1991(b), who meets the 

condition in regulation 13(5) (mobility requirements: higher rate mobility component), is 

entitled to— 

(i) the lower rate of the mobility component of Child Disability Payment where the 

individual was not entitled to the mobility component of Disability Living 

Allowance, or 

(ii) to the higher rate of the mobility component of Child Disability Payment where the 

individual was entitled to the lower rate of the mobility component of Disability 

Living Allowance. 

Effect of legal custody on payment of the mobility component 

12. Where a transferring individual is in legal detention immediately before the date of transfer 

and payment of the mobility component of Disability Living Allowance is suspended under 

regulation 3 of the Social Security (General Benefit) Regulations 1982(c), the mobility component 

of Child Disability Payment is to be paid at the rate equivalent to the rate of Disability Living 

Allowance paid to the transferring individual immediately prior to the suspension. 

                                                                                                                                            
(a) 1992 c.4.  Subsection (1A) was inserted by section 52(2) of the Welfare Reform Act 2007 (c.5). 
(b) S.I. 1991/2890.  Regulation 12(1A) was inserted by S.I. 2010/1651. 
(c) S.I. 1982/1408. 
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Modification of these Regulations: transferring individuals 

13. These Regulations apply to a transferring individual on and after the date of transfer with the 

following modifications— 

(a) regulation 17 (effect of admission to a care home on ongoing entitlement to care 

component) and regulation 18 (effect of legal detention on ongoing entitlement to care 

component) are to be read as if the period of 28 days begins on the date of transfer, and 

(b) regulation 24 (when an application is to be treated as made and beginning of entitlement 

to assistance) is treated as omitted. 

Appointees 

14.—(1) A person appointed by the Secretary of State for Work and Pensions under regulation 

33 or 43 of the Social Security (Claims and Payments) Regulations 1987(a) to receive Disability 

Living Allowance on behalf of a transferring individual is to be treated on and after the date of 

transfer as though appointed by the Scottish Ministers to act on behalf of that transferring 

individual under section 58 (or 85B(b)) or 85A of the 2018 Act. 

(2) As soon as reasonably practicable after the date of transfer, the Scottish Ministers must— 

(a) consider whether the conditions for making an appointment in respect of the transferring 

individual are met (having regard to whichever of section 58(4), 85A(3) or 85B(3) of the 

2018 Act applies in the transferring individual’s case), 

(b) consider whether to terminate the appointment that is treated as having been made by 

virtue of sub-paragraph (1) and terminate it if they consider it appropriate, and 

(c) if they have terminated an appointment in pursuance of head (b), appoint under section 58 

(or 85B) or 85A of the 2018 Act another person to act on the transferring individual’s 

behalf if they consider it appropriate to do so. 

 PART 4 Regulation 43 

Consequential amendment 

15.—(1) The Social Security Contributions and Benefits Act 1992(c) is amended in accordance 

with paragraph (2). 

(2) In section 70(2)(d) (invalid care allowance), after “enhanced rate” insert “or disability 

assistance by virtue of entitlement to the care component at the middle or highest rate under 

regulations made under section 31 of the Social Security (Scotland) Act 2018”. 

                                                                                                                                            
(a) S.I. 1987/1968, relevantly amended by S.I. 1991/2741, S.I. 2002/2469, S.I. 2003/492, S.I. 2004/696, S.I. 2005/337 and S.I. 

2013/235.  
(b) Section 85B is not yet in force but when commenced it will replace section 58. 
(c) 1992 c.4.  
(d) Subsection (2) was amended by S.I. 2013/388 and S.I. 2013/796. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision for Child Disability Payment which is a type of disability 

assistance given by the Scottish Ministers under section 31 of the Social Security (Scotland) Act 

2018. 

Part 2 provides an overview of arrangements for payment of disability assistance for children and 

young people (“Child Disability Payment”). 

Part 3 deals with eligibility for the assistance on account of having a disability, including age 

criteria, residence and presence conditions, entitlement to other benefits, care component criterion 

and mobility requirements. 

Part 4 sets out rules of entitlement to the assistance on account of having a terminal illness, and 

when undergoing dialysis at home. 

Part 5 deals with the effect on entitlement to the care component of the assistance of residence 

when in a care home or hospital or in legal detention. 

Part 6 deals with the making of applications, payments, the amount and form of Child Disability 

Payment and ongoing eligibility. It also provides for when increases or decreases of entitlement 

take effect and giving assistance by way of deduction. 

Part 7 deals with reconsideration of entitlement, where an award of assistance has already been 

made and is being revisited. It provides for determinations without application to be made where a 

specified period has elapsed, there is a change in circumstances, to address error or official error 

or to effect a deduction decision. 

Part 8 deals with the situation where people in receipt of the assistance, and the DWP equivalent, 

move to and from Scotland, from other parts of the United Kingdom. 

Part 9 provides for time periods for dealing with requests for re-determination of entitlement. 

Part 10 makes provision for the Scottish Ministers to make payment to suppliers of adapted 

vehicles, with whom recipients of the assistance have entered agreements for hire or hire purchase. 

These suppliers must be accredited according to a scheme operated by the Scottish Ministers. 

Part 11 and Part 2 of the schedule makes provision for an initial period for applications to take 

place before the rollout of the assistance. 

Part 12 and Part 3 of the schedule makes provision to transfer individuals who are awarded 

Disability Living Allowance to become entitled to Child Disability Payment. 

Part 13 and Part 1 of the schedule deals with entitlement to short term assistance, to bridge the 

gap, in the event that entitlement to the assistance is reduced or removed. This is payable, in 

certain circumstances, during the time when the change in entitlement is being challenged but the 

outcome is not yet known. 

Part 14 and Part 4 of the schedule makes provision for a consequential amendment to the Social 

Security Contributions and Benefits Act 1992. 

Part 15 deals with an initial period for applications by way of transitory provision. 
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POLICY NOTE 
 

DISABILITY ASSISTANCE FOR CHILDREN AND YOUNG PEOPLE (SCOTLAND) 
REGULATIONS 2021 

 
SSI 2021/XXX  

 
The above instrument will, if approved by the Scottish Parliament, be made in exercise of the 
powers conferred by sections 31(2), 36(2), 41(4)(a), 43(5), 51(1), 52(1) and (2) and 95 of the 
Social Security (Scotland) Act 2018. Some of those powers are subject to negative procedure 
and others to affirmative procedure. The powers are exercised together by virtue of section 
33(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 and section 33(3) of 
that Act makes the instrument subject to the affirmative procedure. 

This instrument sets out the rules and eligibility criteria for Child Disability Payment 
(CDP), a form of assistance to support children and young people who have a physical or 
mental disability, or who have a terminal illness. This new form of social security 
assistance will replace Disability Living Allowance for children (DLAC) in Scotland. 
 
This instrument also includes provision to effect the transfer of responsibility for delivering 
disability benefits for children and young people under the age of 18 who receive DLAC in 
Scotland from the Department for Work and Pensions (DWP) on behalf of Scottish 
Ministers to Social Security Scotland; changing the disability benefits for these children 
and young people from DLAC to CDP. 

 
Policy Objectives  
Child Disability Payment is intended to help improve outcomes for disabled children and 
young people, by providing financial assistance to help meet the additional costs associated 
with care and mobility needs as a result of having a disability. 
 
This form of assistance will replace Disability Living Allowance for Children (DLAC) in 
Scotland for children and young people aged between 3 months and 18 years. This new form 
of devolved social security assistance will be delivered by Social Security Scotland on behalf 
of the Scottish Ministers. The regulations include provision for eligibility, what assistance is 
to be available, and making an application for assistance.  
 
CDP consists of two components: the care component provides three levels of assistance for 
children who require assistance with personal care, or supervision as a result of a physical or 
mental disability; the mobility component provides two levels of assistance for children who 
have a disability that affects their ability to move around outdoors, or who require 
supervision to do so. 
 
The eligibility criteria for CDP broadly aligns with the eligibility criteria for DLAC, 
however, the Scottish Government is making improvements to the application process, and 
the collection of supporting information about an individual’s disability to make more robust 
and reliable decisions about entitlement to CDP.  
 
The benefit will be delivered by Social Security Scotland from 26 July 2021, with an initial 
application period in three local authority areas: Perth and Kinross, Dundee City and Western 
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Isles local authority areas. Social Security Scotland will then accept new applications from 
individuals in other Scottish local authority areas from 22 November 2021.  
 
Case Transfer 
Responsibility for delivering disability benefits for individuals living in Scotland under the 
age of 18 who receive DLAC will transfer from the Department for Work and Pensions on 
behalf of Scottish Ministers to Social Security Scotland from autumn 2021. The disability 
assistance these individuals are entitled to will also change from DLAC to CDP.    
 
Scottish Ministers will gradually take responsibility for disability benefits for all of these 
individuals, starting with those aged 16 and 17 to avoid the need for those individuals to 
apply for Personal Independence Payment. Scottish Ministers will also prioritise transferring 
the benefits of individuals who have been diagnosed with a terminal illness to CDP.    
 
Scottish Minsters have developed a safe and secure process, which will require no action on 
behalf of the individual wherever possible and has been designed in line with the following 
case transfer principles: 
• no child or young person will be required to re-apply for their benefit; 
• children and young people will continue to receive the right payment, at the right 

time; and 
• no child or young person will be financially disadvantaged at the point of transfer to 

CDP. 
 
When an individual’s disability benefit has been selected for transfer, Scottish Ministers will 
receive from DWP data and information relevant to the individual’s most recent DLAC 
award.  Once Scottish Ministers have received this information, they will issue the individual 
with a notice of intention to transfer, which will set out the process and timescales for that 
transfer.   
 
Scottish Ministers will use the information from DWP to make a determination without 
application of the individual’s entitlement to CDP on a like for like basis within 13 weeks. 
This 13 weeks can be extended if both Scottish Ministers and the Secretary of State for Work 
and Pensions agree there is good reason to do so. The determination of the individual’s 
entitlement to CDP will also end the corresponding award of DLAC.  A determination of 
entitlement in respect of CDP made as a result of the case transfer process comes with the 
same rights to re-determination and appeal as any other determination made under section 52 
of the Social Security (Scotland) Act 2018. 
 
As there are some small differences in the eligibility criteria between DLAC and CDP, there 
may be some limited circumstances where an individual’s entitlement to CDP should be 
higher than their DLAC award. Where Social Security Scotland have identified such a case, 
either from the information provided by DWP or additional information from the individual, 
provision has been made to pay CDP at the relevant higher rate from the point of transfer. 
 
Scottish Ministers will identify individuals who will transfer from DLAC to CDP using the 
residential address held by DWP in the individual’s DLAC record. An individual will be 
assumed to meet the residence and presence conditions for CDP at the point of transfer if they 
have a Scottish postcode. If Scottish Ministers determine after transfer that an individual 
should not have transferred because they fail to meet the residence and presence conditions, a 
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further determination without application will be made that will end their CDP entitlement. 
This will also reverse the decision to end the individual’s DLAC award. 
 
All individuals appointed by DWP in respect of a DLAC award will be temporarily deemed 
to act as an appointee for the purposes of CDP until it is reasonably practicable for Scottish 
Ministers to consider whether to make an appointment under the Social Security (Scotland) 
Act 2018.     
 
Consultation  
Between 5 March and 28 May 2019, the Scottish Government undertook a public 
consultation on its proposals for the delivery of disability assistance. The consultation 
received 263 responses from individuals and stakeholder organisations, and a summary of 
these responses can be found in the analysis of written responses. The views expressed within 
the consultation responses helped shape the proposals for CDP, and the Scottish Government 
published its response in October 2019. Respondents were broadly supportive of the policy 
proposals, however, several changes were made in response to the consultation, including: 

• extending the time limit for requesting a re-determination of a decision made by Social 
Security Scotland from 31 to 42 calendar days; 

• if Social Security Scotland is unable to complete a re-determination within 56 calendar 
days, an individual has a right to appeal to the First-Tier Tribunal for Scotland; 

• aligning the rules on payment of the care component when a child or young person is 
resident in a care home, a residential educational establishment, or is in legal detention 

• ensuring that children and young people in receipt of the mobility component can continue 
to be paid the mobility component when in legal detention. 

 
Two surveys regarding the case transfer process was sent out to Experience Panel members in 
January and February 2019. 404 and 559 responses were received respectively. A series of 
individual and group interviews were also conducted. Results from both surveys and the 
interviews were published in 2019. These surveys confirmed that of most importance to panel 
members was that they continue to receive the correct payment at the correct time. 
Additionally, the Scottish Government has been working with relevant stakeholders to 
specifically target disabled people from seldom heard groups as part of its ongoing wider case 
transfer engagement.  This user research and engagement with stakeholders has been key to 
developing a set of case transfer principles to guide the development of the approach to case 
transfer. 
 
A policy position paper on case transfer was published in February 2019. 
 
Officials met with the Disability and Carers Benefits Expert Advisory Group (DACBEAG) to 
discuss case transfer in June 2020. The Group provided their full advice in July. 
 
Scottish Commission on Social Security 
The Scottish Government published draft regulations in December 2019. Under section 97 of 
the Social Security (Scotland) Act 2018, the Scottish Commission on Social Security (SCoSS) 
was asked to provide a scrutiny report on the regulations. In February 2020, the Scottish 
Government provided redrafted regulations to SCoSS, with a revised policy note to accompany 
the regulations. SCoSS published its draft scrutiny report on 9 March 2020, making 34 
recommendations in relation to the draft regulations.  
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A further draft of the regulations was formally referred to SCoSS on 29 October 2020 for a 
supplementary scrutiny report. SCoSS published its supplementary scrutiny report on 17 
December 2020, 12 recommendations and four observations in relation to the draft regulations.  

The Scottish Government will publish its formal response to both reports when laying these 
regulations before the Scottish Parliament. 

The case transfer provisions were not included in the draft regulations SCoSS were asked to 
scrutinise. These provisions have been made under section 95 of the Social Security (Scotland) 
Act 2018, and therefore do not need to be referred to SCoSS for formal scrutiny.  

Impact Assessments 
An Equalities Impact Assessment, Island Communities Impact Assessment, Fairer Scotland 
Duty Impact Assessment and a Children’s Rights and Wellbeing Impact Assessment were 
finalised in January 2021 and are provided with this instrument. It is anticipated from the 
analysis in these impact assessments that the commencement of CDP will have a broadly 
positive impact on a range of equalities groups, island communities and in relation to the 
realisation of children’s right and improving their wellbeing. There are no significant equalities 
or rights impacts that require further consideration in relation to the commencement of these 
regulations. 

Financial Effects 
A Business and Regulatory Impact Assessment (BRIA) has been completed and is attached. 
The Scottish Government does not believe that CDP will have an adverse impact on the 
competitiveness of Scottish companies or the third sector within Scotland, the UK, or elsewhere 
in Europe or the rest of the world. The Scottish Government expects that there may be limited 
impact on the operational business of local authorities or health boards as a result of introducing 
this provision, principally because Social Security Scotland will seek to obtain (with the 
individual’s consent) information held by public sector bodies about the individual’s disability 
to make determinations of entitlement.  

The right to appeal to a First-tier Tribunal is provided for in the Social Security (Scotland) Act 
2018. Legal Assistance will continue to be available to individuals to appeal an entitlement 
decision to the Upper Tribunal, Court of Appeal or Supreme Court. The Scottish Government 
does not expect any adverse impact to the Legal Aid budget as a result of the introduction of 
CDP. Current recipients of DLAC are already able to access legal aid to appeal entitlement 
decisions. 

  
Scottish Government 
Social Security Directorate 
 
February 2021 

PAPER 4 SSC/S5/21/5/4


	SOCIAL SECURITY COMMITTEE
	AGENDA
	5th Meeting, 2021 (Session 5)
	Thursday 25 February 2021
	Anne Peat
	Clerk to the Social Security Committee
	Room T3.60
	The Scottish Parliament
	Edinburgh
	Tel: 0131 348 5182
	Email: SocialSecurityCommittee@parliament.scot
	PAPER 2 SPICe paper ThemesSCORSS250221.pdf
	Social Security Committee
	5th Meeting, 2021 (Session 5), Thursday 25 February 2021
	Child Disability Payment
	“A client is still free to choose to end their DLAC award and to make a new application to CDP but we cannot guarantee there will be no break or delay in payment.” (EQIA para 30)




