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27 November 2019 
 
 
Dear Bill 
 
SCOTTISH ELECTIONS (FRANCHISE AND REPRESENTATION) (SCOTLAND) BILL – 
STAGE 1 REPORT 
 
I am grateful to the Committee for its scrutiny of the Bill and for its detailed conclusions and 
recommendations in the Stage 1 Report. 
 
The Scottish Government has responded to each of your recommendations in the Annex to 
this letter, as fully as possible given the time available. We will undertake further 
considerations of some of the recommendations and arrange conversations with 
stakeholders.  As set out in the Annex, I intend to write to you again after we have undertaken 
these considerations – but prior to the start of Stage 2 - with updated responses on some of 
these matters.  
 
The numbered headings in the Annex refer to the paragraph numbers from the Stage 1 report. 

 
 

MICHAEL RUSSELL 

http://www.lobbying.scot/


 

 

 

COMMITTEE RECOMMENDATION AND SCOTTISH GOVERNMENT RESPONSE 
 

Report 
para. no. 

Committee recommendation and SG response  

16 

The majority of the Committee welcomed the proposals contained in the Bill to 
extend the franchise to foreign nationals resident in Scotland. We believe that 
people who live and contribute to our country should also have the right to 
vote in elections to local government and the Scottish Parliament as these 
bodies will develop policies that affect them. 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

23 

The Committee was concerned by the high number of people who are eligible 
to vote, but who are not on the electoral register, as well as the number of 
people who are not correctly registered. The Committee believes that if the 
Scottish Government is seeking to promote democratic participation by 
extending the franchise to foreign nationals, it must also consider how it can 
promote participation more widely by ensuring that the register of local 
government electors is as complete and accurate as possible. 
 

SG 
response 

The Scottish Government responded to the Electoral Commission’s report on 
the completeness and accuracy of the electoral registers in Great Britain on 21 
October 2019.   
 
The findings from this report lead to an estimate of between 630,000 and 
890,000 people in Scotland who were eligible to be on the local government 
registers but were not correctly registered in December 2018.   The accuracy 
and completeness estimates presented in this report are based on a sampled 
survey of the population.  
 
The Commission highlighted in the report that it is important to note is that the 
range presented above does not mean that there should be an additional 
630,000 - 890,000 entries on the registers in total. Those not correctly 
registered may still be included on the registers but for instance at a previous 
address (an inaccurate entry). Inaccurate entries are estimated to have been 
between 400,000 and 745,000 at that point in time (December 2018). 
 
It is clear that more needs to be done to grow registration in Scotland, 
particularly among under-registered groups such as younger people, EU and 
Commonwealth citizens and private tenants.  
 
The Scottish, UK and Welsh Governments are working together to deliver the 
reforms to the Annual Canvass, which will address some of the issues that the 
Commission’s report highlights. 
 
The Scottish Government fully supports the Commission and the wider 
electoral community’s aim of improving electoral registration, be that through 
the Canvass Reform work, developing more innovative uses of public data or 
by any other means. 
 
The Scottish Government will continue to engage with the Commission, 
electoral administrators and the UK and Welsh Governments to modernise the 



 

 

 

electoral registration system, so that our citizens are more readily able to 
register as electors and participate in our democracy. 

34 

The Committee would have preferred greater clarity on the numbers of people 
who could be added to the register of local government electors. It notes that it 
was considered “manageable” to include new voters on the register by 2021, 
but calls on the Scottish Government to monitor progress in registering new 
voters and draw on the 2021 census data to provide an early indication of the 
number of foreign nationals actually resident in Scotland. 

SG 
response 

The Scottish Government considers the 2011 census data to be a satisfactory 
basis upon which to proceed, but notes the Committee’s view. It will work with 
electoral professionals to monitor progress in registering foreign nationals if 
the Bill is passed. 

 

42 

The Committee agrees with the approach taken in the Bill that makes 
residency the basis for including foreign nationals who have leave to remain in 
the UK on the register of local government electors in Scotland. The 
Committee understands that Electoral Registration Officers will be able to 
verify residence but that steps to verify residency and maintain the integrity of 
the register are kept under review and developed where necessary to improve 
its accuracy and encourage registration. 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

43 

The Committee does not consider that British citizens who had previously 
been included on the register of local government electors and who now no 
longer live in Scotland should be given the right to vote in Scottish elections. 
The Committee does not believe that the case for allowing people who do not 
live in Scotland the opportunity to influence the result of local government 
elections or Scottish Parliament elections is strong enough. 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

51 
The Committee recognises the practical barriers to enfranchising asylum 
seekers but calls on the Scottish Government to urgently examine whether the 
franchise could be extended to asylum seekers resident in Scotland. 

SG 
response 

The Scottish Government undertakes to consider this issue further ahead of 
Stage 2.   

60 

The Committee welcomes the Cabinet Secretary’s commitment to promote 
engagement with the Scottish Refugee Council and other organisations 
working at a local level across Scotland with the finance and resources to 
provide support and information on the electoral system and voter registration 
to those whom the Bill seeks to enfranchise. 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

67 

The Committee believes that candidacy rights should reflect voting rights for 
people who choose to make Scotland their home. While it recognises the 
concerns expressed by the Scottish Government that a person without 
indefinite leave to remain in the UK might be in a position of having to stand 
down during their period of office, the Committee believes that the chances of 
this happening are slim. Any elected representative's circumstances can 
change for a variety of reasons including health, employment and other 
personal circumstances. Furthermore, the Committee believes it is important 
that candidates from all backgrounds can stand and it would not like to see 



 

 

 

those without a permanent right to remain from being dissuaded from 
becoming involved in political life. The Committee therefore calls on the 
Scottish Government to bring the candidacy provisions for foreign nationals in 
line with the franchise provisions. 
 

SG 
response 

Extending candidacy rights to those without a permanent right to remain 
presents a clear risk of persons being elected who may lose the right to reside 
in the country before the end of their term – or, potentially, before polling day.  
Leave is not guaranteed to be renewed and it can be curtailed early, for example 
if there has been an infringement of leave conditions. Not every type of limited 
leave is renewable, and not every type of limited leave allows the individual to 
apply for further leave in-country. For example those with limited leave under a 
Youth Mobility Visa generally receive two years maximum leave in the UK and 
must leave the country before they can apply for leave under another visa 
category. The following table summarises different leave periods, although it is 
worth reflecting that there is a wide variety of different types of leave and a 
range of conditions:  
 

Type of limited leave to remain Period 

Home Office granted leave Max. 2.5 years (renewable in 
some cases) 

Refugee leave Max. 5 years 

EU citizen granted pre-settled 
status (post Brexit) 

4 years, 364 days 

 
The Scottish Government undertakes to consider this issue further ahead of 
Stage 2. It will consider whether it would be feasible to take steps to manage 
the period between nomination and election date and the possibility of applying 
a qualifying criteria such as a minimum period of outstanding leave, or a 
minimum residency period. 
 

68 

The Committee notes that there will be no requirement for EU and 
European Economic Area nationals to have an indefinite right to remain in 
order to stand for elections, thus putting them in a different position to other 
foreign nationals. The Committee notes that the Cabinet Secretary recognised 
that this was an anomaly and calls on the Scottish Government to address it 
by bringing forward amendments at Stage 2. 

SG 
response 

The Scottish Government is considering this issue with a view to discussion at 
Stage 2. It is worth noting that Article 20 of the Treaty on the Functioning of 
the European Union provides that Citizens of the Union shall have the right to 
vote and to stand as candidates in municipal elections in their Member State 
of residence, under the same conditions as nationals of that State.  

91 

The Committee believes that the blanket ban on prisoner voting is 
unsustainable as it is at odds with the European Convention on Human 
Rights. The Committee would like to see the Scottish Government’s policy on 
prisoner voting driven by principle and evidence. We believe the Scottish 
Government has settled on an approach which fails to address the central 
question of what disenfranchisement seeks to achieve. 

SG 
response 

The Scottish Government fully supports the Committee’s conclusion that 
prisoner voting is unsustainable as it is at odds with the European Convention 
on Human Rights.  



 

 

 

 

100 

The Committee notes that the margin of appreciation provided by the 
European Court of Human Rights allows wide scope for the Scottish 
Government in complying with the European Convention on Human Rights. 
Whilst we recognise that providing the vote to those sentenced for 12 months 
or less may satisfy the European Convention on Human Rights requirements, 
the Committee has not seen sufficient evidence as to why this approach has 
been selected over any other. 

SG 
response 

The European Court of Human Rights (ECtHR) does not require a certain 
number of prisoners to be enfranchised, only that there is no “blanket ban” in 
operation.  
 
The variety of practice in Council of Europe Member States suggests a very 
broad margin of appreciation. For example, in Malta, most prisoners lose their 
right to vote (for the duration of their sentence) except those serving a 
sentence of 12 months or less.  Further comparative information on this issue 
can be found at:  
 
Prisoners’ voting rights (2005 to May 2015), House of Commons Standard 
Note: 
https://researchbriefings.files.parliament.uk/documents/SN01764/SN01764.pdf  
 
Prisoners' voting rights: developments since May 2015, House of Commons 
Briefing Paper: 
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-
7461#fullreport  
 
Prisoners’ right to vote, ECtHR Factsheet: 
https://www.echr.coe.int/Documents/FS_Prisoners_vote_ENG.pdf  
 

113 

The Committee believes that the approach taken in the Bill to allow prisoners 
sentenced for 12 months or less to vote is inconsistent in the context of the 
presumption against sentences of twelve months or less adopted by the 
Scottish Parliament in June 2019. In effect, very few people might be 
enfranchised by the provisions in the Bill. Moreover, the European Court of 
Human Rights could question whether the proposed legislation actually 
delivers a policy change that would bring Scotland within the margin of 
appreciation in relation to complying with the European Convention on Human 
Rights. The range of approaches presented to the Committee was between 12 
months and four years. No clear consensus emerged in the Committee in 
favour of one of these options. 
  

SG 
response 

The Government is convinced that its proposed course of action is sufficient to 
ensure ongoing compliance with the ECHR. As set out in paragraphs 67 and 
68 of the Bill’s Policy Memorandum, the Bill: 
 
“…pursues the legitimate aim of preventing crime by sanctioning the conduct 
of convicted prisoners and enhancing civic responsibility and respect for the 
rule of law. This approach, based on the length of sentence, strikes the correct 
balance between the need to ensure that serious offenders are punished, that 
respect for the law and responsible citizenship are promoted, and the wider 

https://researchbriefings.files.parliament.uk/documents/SN01764/SN01764.pdf
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7461#fullreport
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7461#fullreport
https://www.echr.coe.int/Documents/FS_Prisoners_vote_ENG.pdf


 

 

 

objectives of ensuring that prisoners are rehabilitated into society. This 
approach would ensure that there is no longer a blanket restriction on voting in 
devolved elections for all prisoners in Scotland, irrespective of the length of 
their sentence or the nature and gravity of their offence.   
 
68. Some consultees suggested that the net result of penal policy, such as the 
Government’s plans to extend the presumption against short sentences to 
sentences of under 12 months, would be to minimise the number of prisoners 
enfranchised by the reforms made by the Bill.  Clearly, a reduction in the 
number of prisoners serving sentences under 12 months in duration will be 
likely to reduce the number of persons enfranchised by the reform. But there is 
no fundamental contradiction between the concept of granting prisoners on 
short sentences a right to vote and a reduction in the number of prisoners who 
receive short sentences.  The Government’s policy on prisoner voting is not to 
seek to enfranchise a specific number of prisoners.  It is instead driven by the 
desire, set out in the consultation paper, to strike an appropriate balance 
between promotion of the rule of law and responsible citizenship, as well as 
the wider objectives of the rehabilitation and reintegration of prisoners in order 
to reduce reoffending.” 

126 

The Committee notes the arguments for enfranchising all prisoners made in 
evidence. These were related to the contribution that voting could make to 
rehabilitation, the weakness of losing the right to vote as a deterrent, the 
importance of considering the personal circumstances of prisoners and 
concepts of citizenship. The Committee would like the Scottish Government to 
publish evidence which has influenced the position they have settled on in the 
context of the range of options on the length of sentences. 
 

SG 
response 

The Government’s considerations on this issue are set out in its 2018 
Consultation Paper on prisoner voting and the Bill’s supporting documentation.  

136 

The Committee considers that the provisions relating to the residence of 
prisoners will allow them to vote in a place where they have a local 
connection. The Committee is broadly content with the arrangements in 
relation to proxy or postal voting and is satisfied that there will be sufficient 
means for prisoners to access information on candidates and political parties. 
 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

137 

The Committee recognises that voting is a private matter and there should not 
be a means of formally identifying whether prisoners have taken up the 
opportunity to vote. However, it notes that the Scottish Prison Service has 
confirmed to the Scottish Government that it would include a questionnaire in 
the biennial Prisoner Survey that is undertaken in each of the 15 Scottish 
prisons to see ask prisoners voluntarily whether they took the opportunity to 
vote. The Committee considers that this would be valuable in evaluating any 
provisions introduced by an eventual Act to allow prisoners the right to vote. 
 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

150 
The Committee welcomes the Cabinet Secretary’s commitment to revisit the 
funding available for local government and calls on him to write to the 



 

 

 

Committee before the Stage 1 debate to set out the Scottish Government’s 
final position in relation to the financial support available to local government 
to implement the provisions in the Bill. In addition, the Committee requests 
that the Cabinet Secretary provides an accurate figure for the cost of adapting 
electoral management systems and software and a clear indication on 
whether the Scottish Government will meet the additional costs of the new 
registration work in the same letter. 
 

SG 
response 

The Cabinet Secretary has written separately to the Committee on this issue.   

151 

The Committee is of the view that the Financial Memorandum should 
provide accurate and final information on the costs of implementing the policy 
changes set out in the Bill in order that these can be considered fully at Stage 
1. 

SG 
response 

The Cabinet Secretary has written separately to the Committee on this issue.   

154 
The Committee supports the general principles of the Bill. 
 

SG 
response 

The Scottish Government fully supports this recommendation. 

155 

However, we have highlighted a number of areas in which we consider the 
Scottish Government should reconsider its approach at Stage 2, as well as 
requesting clarity on the financial costs of the proposed changes before the 
Stage 1 debate. 
 

SG 
response 

The Scottish Government fully supports this recommendation. 
 

 

 


